UNI TED STATES OF AMERI CA
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Mary L. Azcuenaga
Janet D. Steiger
Roscoe B. Starek, |1

In the matter of

Cerli kon-Buhrl e Hol ding AG Docket No. C- 3555

a corporation.
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ORDER REOPENI NG AND MODI FYlI NG ORDER

On May 12 1997, Qerlikon-Buhrle Holding AG ("Cerlikon"), the
respondent naned in the consent order issued by the Conm ssion on
February 1, 1995, in Docket No. C- 3555 ("Order"), filed its
Petition To Reopen and Modify Consent Order ("Petition") in this
matter. Qerlikon asks that the Comm ssion reopen and nodify the
Order pursuant to Section 5(b) of the Federal Trade Comm ssion
Act, 15 U. S.C. 8§ 45(b), and Section 2.51 of the Conm ssion's
Rul es of Practice, 16 C.F.R § 2.51, and consistent with the
Statenent of the Federal Trade Comm ssion Concerning Prior
Approval and Prior Notice Provisions, issued June 21, 1995
("Prior Approval Policy Statement"),! to eliminate the
requi renent that Cerlikon obtain the prior approval of the
Commi ssion before acquiring certain assets or interests relating
to the manufacture and sale of conpact disc netallizer nachines
or turbonol ecul ar punps. Cerlikon's Petition was on the public
record for thirty days until My 14, 1997, and no comments were
received. As discussed below, the prior approval requirenent of
Paragraph VII of the Order is set aside and a limted prior
notice provision is substituted in Paragraph VII.

The Comm ssion, inits Prior Approval Policy Statenent,
concl uded that a general policy of requiring prior approval is no
| onger needed, citing the availability of the prenerger
notification and waiting period requirenments of Section 7A of the
Cl ayton Act, commonly referred to as the Hart-Scott-Rodi no
("HSR') Act, 15 U.S.C. 8§ 18a, to protect the public interest in
effective nerger |aw enforcenent. Prior approval or prior notice

! 60 Fed. Reg. 39,745-47 (Aug. 3, 1995); 4 Trade Reg. Rep.
(CCH) T 13, 241.



may be appropriate in the public interest in certain limted
circunstances. For exanple, a narrow prior approval provision
may be appropriate "where there is a credible risk that a conpany
t hat engaged or attenpted to engage in an anticonpetitive nerger
woul d, but for the provision, attenpt the sane or approximtely
the sanme nerger," and "a narrow prior notification provision nmay
be used where there is a credible risk that a conpany that
engaged or attenpted to engage in an anticonpetitive nerger
woul d, but for an order, engage in an otherw se unreportable
anticonpetitive nerger." 1d. at 3. The need for prior approval
or prior notice will depend on circunstances such as the
structural characteristics of the relevant markets, the size and
ot her characteristics of the market participants, and ot her

rel evant factors.

When a petition is filed to reopen and nodi fy an order
pursuant to the Prior Approval Policy Statenent, the rebuttable
presunption is that the public interest requires reopening the
order and nodifying it consistent with the announced policy.
Setting aside the prior approval requirenent in the Order would
be consistent with the announced policy. Characteristics of the
mar kets identified in the conplaint and Order suggest, however,
that a limted prior notice provision wiuld be appropriate. The
mar kets identified in the conplaint remain concentrated, and an
acqui sition by Cerlikon of a significant conpetitor in one of the
mar kets may not be reportable under the Hart-Scott-Rodino Act. A
prior notice requirenent would ensure the opportunity to review
any such transactions. Therefore, consistent with the Prior
Approval Policy Statenment, Paragraph VII of the Order should be
nodi fied to substitute a prior notification provision for the
prior approval provision.

Accordingly, IT 1S ORDERED that this matter be, and it
hereby is, reopened; and

| T I'S FURTHER ORDERED t hat Paragraph VII of the O der be,
and it hereby is, nodified as of the effective date of this order
as follows:

VI

| T 1S FURTHER ORDERED that, for a period of ten
(10) years fromthe date this order becones final
Cerlikon Buhrle shall not, without prior notification
to the Commission, directly or indirectly, through
subsi di ari es, partnerships, or otherw se:

A. acquire any of the stock, share capital, equity or
other interest in any concern, corporate or non-
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corporate, engaged in at the tine of such acquisition,
or wwthin the two years precedi ng such acquisition, the
manuf acture of turbonol ecul ar punps;

B. acquire any assets used for or previously used for
(and still suitable for use for) the manufacture,
di stribution, or sale of turbonolecul ar punps;

C. acquire any of the stock, share capital, equity or
other interest in any concern, corporate or non-
corporate, engaged in at the tine of such acquisition,
or wwthin the two years precedi ng such acquisition, the
manuf acture of conpact disc netallizers; or

D. acquire any assets used for or previously used for
(and still suitable for use for) the manufacture,
distribution, or sale of conpact disc netallizers.

Provi ded, however, that this Paragraph VII shall not
apply to the acquisition of products or services in the
ordi nary course of business, or of any non-excl usive
license to any patent or other formof intellectual
property (excluding assets of the Leybold Conpact Disc
Busi ness and Bal zers-Pfeiffer).

The prior notifications required by this Paragraph
VII shall be given on the Notification and Report Form
set forth in the Appendix to Part 803 of Title 16 of
t he Code of Federal Regul ations, as anended
(hereinafter referred to as "the Notification"), and
shal | be prepared and transmtted in accordance with
the requirenents of that Part, except that no filing
fee shall be required for any such notification,
notification shall be filed with the Secretary of the
Conmmi ssion, notification need not be nmade to the United
States Departnment of Justice, and notification is
required only of respondent and not of any other party
to the transaction. Respondent shall provide the
Notification to the Commi ssion at least thirty days
prior to consummati ng any such transaction (hereinafter
referred to as the "first waiting period"). If, within
the first waiting period, representatives of the
Commi ssion make a witten request for additional
i nformati on, respondent shall not consummuate the
transaction until twenty days after substantially
conplying with such request for additional information.
Early term nation of the waiting periods in this
par agraph may be requested and, where appropri ate,



granted by letter fromthe Bureau of Conpetition.
Not wi t hst andi ng, prior notification shall not be



required by this paragraph for a transaction for

which notification is required to be made and has been
made pursuant to Section 7A of the O ayton Act,

15 U.S.C. § 18a.

By the Conm ssi on.

Donald S. dark
Secretary

| ssued: Septenber 9, 1997



