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UNI TED STATES OF AMERI CA
FEDERAL TRADE COWM SSI ON

COW SSI ONERS:

Robert Pitofsky, Chairnman
Mary L. Azcuenaga

Janet D. Steiger

Roscoe B. Starek, 11
Christine A Varney

In the Matter of
BODYWELL, INC., also doing DOCKET NO. G- 3754
busi ness as BODYWELL U. S. A.,
a corporation, and
DECI SI ON AND
GERARD DU PASSAGE, ORDER
individually and as an officer

of the corporation.
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The Federal Trade Conm ssion having initiated an
i nvestigation of certain acts and practices of the respondents
nanmed in the caption hereof, and the respondents having been
furni shed thereafter with a copy of a draft of conplaint which
t he Bureau of Consuner Protection proposed to present to the
Commi ssion for its consideration and which, if issued by the
Commi ssi on, woul d charge respondents with violation of the
Federal Trade Comm ssion Act; and

The respondents, their attorneys, and counsel for the
Commi ssi on having thereafter executed an agreement containing a
consent order, an adm ssion by the respondents of all the
jurisdictional facts set forth in the conplaint, a statenment that
the signing of said agreenment is for settlenent purposes only and
does not constitute an adm ssion by the respondents that the | aw
has been violated as alleged in such conplaint, or that the facts
as alleged in such conplaint, other than jurisdictional facts,



are true and wai vers and other provisions as required by the
Commi ssion's Rules; and

The Comm ssion having thereafter considered the matter and
having determned that it had reason to believe that the
respondents have violated the said Act, and that a conpl ai nt
shoul d issue stating its charges in that respect, and having
t hereupon accepted the executed consent agreenent and placed such
agreenent on the public record for a period of sixty (60) days,
now in further conformty with the procedure prescribed in § 2.34
of its Rules, the Conmm ssion hereby issues its conplaint, nakes
the following jurisdictional findings and enters the foll ow ng
order:

1. Respondent BodyWell, Inc., also doing business as BodyWel |
U S A, is a corporation organi zed, existing and doi ng busi ness
under and by virtue of the |laws of the State of New York, with
its office and principal place of business |located at 27 West
20th Street, Suite 1001, New York, New York 10011

Respondent Gerard du Passage is an officer of said
corporation. He fornulates, directs and controls the policies,
acts and practices of said corporation, and his office and
princi pal place of business is |located at the above stated
addr ess.

2. The Federal Trade Conm ssion has jurisdiction of the subject

matter of this proceeding and of the respondents, and the
proceeding is in the public interest.

ORDER

DEFI NI TI ONS

For purposes of this order, the follow ng definitions shal
appl y:

1. "Conpetent and reliable scientific evidence" shall nean
tests, anal yses, research, studies, or other evidence based on



the expertise of professionals in the relevant area, that has
been conducted and evaluated in an objective nanner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

2. Unl ess ot herw se specified, "respondents” shall nean
BodyWell, Inc., a corporation, its successors and assigns and its
officers; Gerard du Passage, individually and as an officer of
the corporation; and each of the above s agents, representatives
and enpl oyees.

3. "Commerce" shall nmean as defined in Section 4 of the Federal
Trade Conmmi ssion Act, 15 U. S.C. § 44.

| T IS ORDERED t hat respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
with the manufacturing, |abeling, advertising, pronotion,
offering for sale, sale, or distribution of any product in or
af fecting coomerce, shall not make any representation, in any
manner, expressly or by inplication, that:

A Such product causes significant weight |oss, with or
W t hout changes in diet or exercise;

B. Such product causes weight |oss at any particular rate
or speed, or within any tinme period; or

C. Such product provides any weight |oss, fat |oss, weight
regul ati on, weight control or weight maintenance
benefit,

unless, at the tinme the representation is nade, respondents
possess and rely upon conpetent and reliable scientific evidence
t hat substantiates the representation

| T I S FURTHER ORDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection wth the manufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any
product in or affecting commerce, shall not use the nane
"Slimm ng Sol es” or any other nanme in a manner that represents,
expressly or by inplication, that the product causes weight | oss,
unl ess, at the tinme the representation is nade, respondents
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possess and rely upon conpetent and reliable scientific evidence
that substantiates the representation

| T I S FURTHER ORDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the manufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any food,
di etary suppl enent, drug, device, or weight |oss product or
program as "food," "drug" and "device" are defined in Section 15
of the Federal Trade Comm ssion Act, in or affecting commerce,
shall not represent, in any manner, expressly or by inplication,
that the experience represented by any user testinonial or
endor senent of the product represents the typical or ordinary
experience of nenbers of the public who use the product, unless:

A At the tinme it is made, respondents possess and rely
upon conpetent and reliable scientific evidence that
substantiates the representation; or

B. Respondents di sclose, clearly and promnently, and in
close proximty to the endorsenent or testinonial,
ei t her:
1. what the generally expected results would be for

users of the product, or

2. the limted applicability of the endorser's
experience to what consuners may generally expect
to achieve, that is, that consumers shoul d not
expect to experience simlar results.

For purposes of this Part, "endorsenent” shall nean as defined in
16 CF.R § 255.0(b).

I V.

| T I S FURTHER ORDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection wth the manufacturing, |abeling, adverti sing,
pronotion, offering for sale, sale, or distribution of any food,
di etary suppl enent, drug, device, or weight |oss product or
program as "food," "drug" and "device" are defined in Section 15
of the Federal Trade Comm ssion Act, in or affecting comrerce,
shall not m srepresent, in any manner, expressly or by



inplication, the existence, contents, validity, results,
conclusions or interpretations of any test, study, or research.

V.

| T I S FURTHER ORDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the manufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any
product in or affecting comerce, shall not violate any provision
of the Mail or Tel ephone Order Merchandise Rule, 16 CF. R Part
435, as anended, effective March 1, 1994, 58 Fed. Reg. 49095.

VI .

| T I S FURTHER ORDERED t hat respondents shall pay to the
Commi ssion as consuner redress the sum of one hundred thousand
dollars ($ 100,000.00) no later than the date this order becones
final. Such paynent shall be deposited into an escrow account,
to be established by the Comm ssion for the purpose of receiving
paynent due under this order.

The funds paid by respondents shall, in the discretion of
t he Conm ssion, be used by the Comm ssion to provide direct
redress to purchasers of Slimmng Soles in connection with the
acts or practices alleged in the conplaint, and to pay any
attendant costs of admnistration. If the Comm ssion determ nes,
inits sole discretion, that redress to purchasers of this
product is wholly or partially inpracticable or is otherw se
unwarranted, any funds not so used shall be paid to the United
States Treasury. Respondents shall be notified as to how the
funds are distributed, but shall have no right to contest the
manner of distribution chosen by the Comm ssi on.

At any tine after this Order becones final, the Comm ssion
may direct the escrow agent to transfer funds fromthe escrow
account to the Commi ssion to be distributed as herein provided.
The Comm ssion, or its representative, shall, inits sole
di scretion, select the escrow agent.

Respondents relinquish all domnion, control and title to
the funds paid into the escrow account, and all |egal and
equitable title to the funds vests in the Treasurer of the United
States and in the designated consuners. Respondents shall nake
no claimto or denmand for return of the funds, directly or
indirectly, through counsel or otherw se; and in the event of
bankruptcy of respondents, respondents acknow edge that the funds
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are not part of the debtor’s estate, nor does the estate have any
claimor interest therein.

VII.
| T 1S FURTHER ORDERED t hat respondent BodyWl!l, Inc., and
its successors and assigns, and respondent Gerard du Passage
shall, for five (5) years after the |ast date of dissem nation of

any representation covered by this order, maintain and upon
request make available to the Federal Trade Comm ssion for
i nspection and copyi ng:

A Al'l advertisenents and pronotional materials containing
the representation

B. Al materials that were relied upon in dissemnating
the representation; and

C. Al tests, reports, studies, surveys, denonstrations,
or other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
representation, including conplaints and ot her
comuni cations wth consuners or with governnmental or
consuner protection organizations.

VIIT.

| T I'S FURTHER CRDERED t hat respondent BodyWell, Inc., and
its successors and assigns, and respondent Gerard du Passage
shal |l deliver a copy of this order to all current and future
principals, officers, directors and nmanagers, and to all current
and future enpl oyees, agents, and representatives having
responsibilities with respect to the subject matter of this
order, and shall secure fromeach such person a signed and dated
st at enment acknow edgi ng recei pt of the order. Respondents shal
deliver this order to current personnel within thirty (30) days
after the date of service of this order, and to future personnel
within thirty (30) days after the person assunes such position or
responsibilities. Respondents shall maintain and upon request
make available to the Federal Trade Comm ssion for inspection and
copying a copy of each signed statenment acknow edgi ng recei pt of
t he order.



| T I S FURTHER ORDERED t hat respondent BodyWl!l, Inc. and its
successors and assigns shall notify the Comm ssion at | east
thirty (30) days prior to any change in the corporation that nmay
af fect conpliance obligations arising under this order, including
but not limted to a dissolution of a subsidiary, parent or
affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change
in the corporate name or address. Provided, however, that, with
respect to any proposed change in the corporation about which
respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Conmmi ssion as soon as is practicable after obtaining such
knowl edge. AlIl notices required by this Part shall be sent by
certified mil to the Associate D rector, D vision of
Enf orcenent, Bureau of Consuner Protection, Federal Trade
Comm ssi on, Washi ngton, D.C. 20580.

X.

| T I S FURTHER ORDERED t hat respondent Gerard du Passage, for
a period of four (4) years after the date of issuance of this
order, shall notify the Conmm ssion of the discontinuance of his
current business or enploynent, or of his affiliation with any
new busi ness or enploynent whose activities relate to the
manuf acturing, |abeling, advertising, pronotion, offering for
sale, sale or distribution of any dietary supplenent, drug,
devi ce, or weight |oss product or program as "drug" and "device"
are defined in Section 15 of the Federal Trade Conm ssion Act,
for which any health or weight loss claimis nade. The notice
shall include respondent’s new busi ness address and tel ephone
nunmber and a description of the nature of the business or
enpl oynment and his duties and responsibilities. Al notices
required by this Part shall be sent by certified mail to the
Associ ate Director, Division of Enforcenent, Bureau of Consumner
Protection, Federal Trade Comm ssion, Washington, D.C. 20580.

Xl .
| T 1S FURTHER ORDERED t hat respondent BodyWl!l, Inc., and
its successors and assigns, and respondent Gerard du Passage
shall, wthin sixty (60) days after the date of service of this

order, and at such other tines as the Federal Trade Comm ssion
may require, file with the Comm ssion a report, in witing,
setting forth in detail the manner and formin which they have
conplied with this order



Xl

This order will term nate on June 16, 2017, or twenty (20)
years fromthe nost recent date that the United States or the
Federal Trade Comm ssion files a conplaint (with or without an
acconpanyi ng consent decree) in federal court alleging any
violation of the order, whichever cones |later; provided, however,
that the filing of such a conplaint will not effect the duration
of :

A Any Part in this order that termnates in |ess
than twenty (20) years;

B. This order's application to any respondent that is
not named as a defendant in such conplaint; and

C. This order if such conplaint is filed after the
order has term nated pursuant to this Part.

Provided further, that if such conplaint is dismssed or a
federal court rules that the respondent did not violate any

provi sion of the order, and the dismssal or ruling is either not
appeal ed or upheld on appeal, then the order will termnate
according to this Part as though the conplaint had never been
filed, except that the order will not term nate between the date
such conplaint is filed and the |later of the deadline for
appeal i ng such dism ssal or ruling and the date such dism ssal or
ruling is upheld on appeal .

By the Conmm ssion.

[ Seal ] Donald S. dark
Secretary

| SSUED: June 16, 1997



