UNI TED STATES OF AMER CA
FEDERAL TRADE COW SS| ON

In the Matter of

BODYWELL, INC., also doing
busi ness as BCDYWELL U. S. A,
a corporation, and

FILE NO 972-3021

p— N N N N

AGREEMENT CONTAI NI NG
CERARD DU PASSACE, CONSENT CRDER
individually and as an officer

of the corporation.

~——

The Federal Trade Comm ssion has conducted an investigation
of certain acts and practices of BodyWl |, Inc., a corporation,
and Gerard du Passage, individually and as an officer of the
corporation ("proposed respondents”). Proposed respondents,
havi ng been represented by counsel, are willing to enter into an
agreenent containing a consent order resolving the allegations
contained in the attached draft conplaint. Therefore,

| T 1 S HEREBY AGREED by and between BodyWl |, Inc., by its
duly authorized officer, and Gerard du Passage, individually and
as an officer of the corporation, and counsel for the Federal
Trade Comm ssion that:

1.a. Proposed respondent BodyVell, Inc., also doing business as
BodyWl|l U S A, is a Delaware corporation with its principal
office or place of business at 27 Wst 20th Street, Suite 1001,
New Yor k, NY 10011.

1.b. Proposed respondent Gerard du Passage is an officer of the
corporate respondent. Individually or in concert with others, he
fornul ates, directs, controls or participates in the policies,
acts, or practices of the corporation. H's principal office or
pl ace of business is the sane as that of BodyWll, Inc.
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2. Proposed respondents admt all the jurisdictional facts set
forth in the draft conplaint.

3. Proposed respondents wai ve:
a. Any further procedural steps;
b. The requirenment that the Comm ssion's decision contain
a statenent of findings of fact and concl usions of |aw
and
C. Al rights to seek judicial review or otherw se to

chall enge or contest the validity of the order entered
pursuant to this agreenent.

4, Thi s agreenent shall not becone part of the public record of
the proceeding unless and until it is accepted by the Conm ssion.
If this agreenment is accepted by the Coomssion, it, together
with the draft conplaint, will be placed on the public record for
a period of sixty (60) days and information about it publicly

rel eased. The Comm ssion thereafter nmay either wthdraw its
acceptance of this agreenent and so notify proposed respondents,
in which event it will take such action as it may consi der
appropriate, or issue and serve its conplaint (in such formas
the circunstances may require) and decision in disposition of the
pr oceedi ng.

5. This agreenent is for settlenment purposes only and does not
constitute an adm ssion by proposed respondents that the | aw has
been violated as alleged in the draft conplaint, or that the
facts as alleged in the draft conplaint, other than the
jurisdictional facts, are true.

6. This agreenent contenplates that, if it is accepted by the
Comm ssion, and if such acceptance is not subsequently w thdrawn
by the Conmm ssion pursuant to the provisions of Section 2.34 of
the Commssion's Rules, the Comm ssion may, w thout further
notice to proposed respondents, (1) issue its conplaint
corresponding in formand substance with the attached draft
conplaint and its decision containing the follow ng order in

di sposition of the proceeding, and (2) nake information about it
public. Wien so entered, the order shall have the same force and
effect and may be altered, nodified, or set aside in the sane
manner and within the same tine provided by statute for other
orders. The order shall becone final upon service. Delivery of
t he conpl aint and deci sion and order to proposed respondents by
any neans specified in Section 4.4 of the Conmssion's Rul es
shall constitute service. Proposed respondents waive any right
they nmay have to any other manner of service. The conplaint nmay
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be used in construing the terns of the order. No agreenent,

under standi ng, representation, or interpretation not contained in
the order or in the agreenent nay be used to vary or contradict
the terns of the order.

7. Proposed respondents have read the draft conplaint and
consent order. They understand that they nay be liable for civil
penalties in the amount provided by | aw and ot her appropriate
relief for each violation of the order after it becones final.

CROER

DEFI NI TI ONS

For purposes of this order, the follow ng definitions shal
appl y:

1. "Conpetent and reliable scientific evidence" shall nean
tests, anal yses, research, studies, or other evidence based on
the expertise of professionals in the relevant area, that has
been conducted and eval uated i n an obj ective nmanner by persons
qualified to do so, using procedures generally accepted in the
profession to yield accurate and reliable results.

2. Unl ess ot herwi se specified, "respondents" shall nean
BodyWel |, Inc., a corporation, its successors and assigns and its
officers; Gerard du Passage, individually and as an officer of
the corporation; and each of the above s agents, representatives
and enpl oyees.

3. "Commer ce" shall nmean as defined in Section 4 of the Federa
Trade Comm ssion Act, 15 U S.C. § 44.

| T 1S CRDERED that respondents, directly or through any
corporation, subsidiary, division, or other device, in connection
wi th the nmanufacturing, |abeling, advertising, pronotion,
offering for sale, sale, or distribution of any product in or
affecting commerce, shall not nmake any representation, in any
manner, expressly or by inplication, that:
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A Such product causes significant weight |oss, with or
wi t hout changes in diet or exercise,

B. Such product causes weight |oss at any particular rate
or speed, or within any tine period; or

C Such product provides any weight |oss, fat |oss, weight
regul ation, weight control or weight naintenance
benefit,

unless, at the time the representation is nmade, respondents
possess and rely upon conpetent and reliable scientific evidence
that substantiates the representation

I T 1S FURTHER CRDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the nmanufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any
product in or affecting commerce, shall not use the nane
"Simmng Sol es" or any other name in a manner that represents,
expressly or by inplication, that the product causes wei ght | oss,
unl ess, at the time the representation is nmade, respondents
possess and rely upon conpetent and reliable scientific evidence
that substantiates the representation

I T 1S FURTHER CRDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the nmanufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any food,
di etary suppl enent, drug, device, or weight |oss product or
program as "food," "drug" and "device" are defined in Section 15
of the Federal Trade Comm ssion Act, in or affecting comrerce,
shall not represent, in any manner, expressly or by inplication,
that the experience represented by any user testinonial or
endor senent of the product represents the typical or ordinary
experience of nenbers of the public who use the product, unless:

A At the tine it is made, respondents possess and rely

upon conpetent and reliable scientific evidence that
substanti ates the representation; or
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B. Respondent s di sclose, clearly and promnently, and in
close proximty to the endorsenent or testinonial,
ei ther:

1. what the generally expected results would be for
users of the product, or

2. the limted applicability of the endorser's
experience to what consuners may general |y expect
to achieve, that is, that consunmers shoul d not
expect to experience simlar results.

For purposes of this Part, "endorsenent” shall mean as defined in
16 CF.R § 255.0(b).

V.

I T 1S FURTHER CRDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the nmanufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any food,
di etary suppl enent, drug, device, or weight |oss product or
program as "food," "drug" and "device" are defined in Section 15
of the Federal Trade Conm ssion Act, in or affecting comerce,
shall not msrepresent, in any nmanner, expressly or by
inplication, the existence, contents, validity, results,
conclusions or interpretations of any test, study, or research.

V.

I T 1S FURTHER CRDERED t hat respondents, directly or through
any corporation, subsidiary, division, or other device, in
connection with the nmanufacturing, |abeling, advertising,
pronotion, offering for sale, sale, or distribution of any
product in or affecting commerce, shall not violate any provision
of the Mail or Tel ephone Order Merchandise Rule, 16 CF. R Part
435, as anended, effective March 1, 1994, 58 Fed. Reg. 49095.

V.

I T 1S FURTHER CRDERED t hat respondents shall pay to the
Comm ssi on as consuner redress the sumof one hundred thousand
dol lars ($ 100, 000.00) no later than the date this order becones
final. Such paynment shall be deposited into an escrow account,
to be established by the Conmssion for the purpose of receiving
paynent due under this order
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The funds paid by respondents shall, in the discretion of
t he Conm ssion, be used by the Comm ssion to provide direct
redress to purchasers of Slimmng Soles in connection with the
acts or practices alleged in the conplaint, and to pay any
attendant costs of admnistration. If the Comm ssion determ nes,
inits sole discretion, that redress to purchasers of this
product is wholly or partially inpracticable or is otherw se
unwarranted, any funds not so used shall be paid to the United
States Treasury. Respondents shall be notified as to how the
funds are distributed, but shall have no right to contest the
manner of distribution chosen by the GComm ssi on.

At any tine after this Order becones final, the Comm ssion
may direct the escrow agent to transfer funds fromthe escrow
account to the Commi ssion to be distributed as herein provided.
The Comm ssion, or its representative, shall, inits sole
di scretion, select the escrow agent.

Respondents relinquish all domnion, control and title to
the funds paid into the escrow account, and all |egal and
equitable title to the funds vests in the Treasurer of the United
States and in the designated consuners. Respondents shall nake
no claimto or demand for return of the funds, directly or
indirectly, through counsel or otherw se; and in the event of
bankruptcy of respondents, respondents acknow edge that the funds
are not part of the debtor’s estate, nor does the estate have any
claimor interest therein.

V.

| T 1S FURTHER CRDERED t hat respondent BodyWll, Inc., and
its successors and assigns, and respondent CGerard du Passage
shall, for five (5) years after the last date of dissem nation of
any representation covered by this order, nmaintain and upon
request nmake available to the Federal Trade Comm ssion for
i nspection and copyi ng:

A Al advertisenents and pronotional materials containing
the representation;

B. Al materials that were relied upon in di ssem nating
the representation; and

C Al tests, reports, studies, surveys, denonstrations,
or other evidence in their possession or control that
contradict, qualify, or call into question the
representation, or the basis relied upon for the
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representation, including conplaints and ot her
communi cations with consuners or wth governnental or
consuner protection organi zations.

VL.

| T 1S FURTHER CRDERED t hat respondent BodyWll, Inc., and
its successors and assigns, and respondent Cerard du Passage
shall deliver a copy of this order to all current and future
principals, officers, directors and nanagers, and to all current
and future enpl oyees, agents, and representatives having
responsibilities with respect to the subject natter of this
order, and shall secure fromeach such person a signed and dated
st at enment acknowl edgi ng recei pt of the order. Respondents shal
deliver this order to current personnel within thirty (30) days
after the date of service of this order, and to future personnel
within thirty (30) days after the person assunes such position or
responsibilities. Respondents shall naintain and upon request
make avail able to the Federal Trade Comm ssion for inspection and
copyi ng a copy of each signed statenent acknow edgi ng recei pt of
t he order.

I X

| T 1S FURTHER CRDERED t hat respondent BodyVWell, Inc. and its
successors and assigns shall notify the Comm ssion at |east
thirty (30) days prior to any change in the corporation that may
affect conpliance obligations arising under this order, including
but not limted to a dissolution of a subsidiary, parent or
affiliate that engages in any acts or practices subject to this
order; the proposed filing of a bankruptcy petition; or a change
in the corporate nane or address. Provi ded, however , that, wth
respect to any proposed change in the corporation about which
respondent learns less than thirty (30) days prior to the date
such action is to take place, respondent shall notify the
Comm ssion as soon as is practicable after obtaining such
know edge. Al notices required by this Part shall be sent by
certified nail to the Associate D rector, D vision of
Enf orcenent, Bureau of Consuner Protection, Federal Trade
Comm ssi on, Washington, D.C 20580.

X

| T 1S FURTHER ORDERED t hat respondent CGerard du Passage, for
a period of four (4) years after the date of issuance of this
order, shall notify the Comm ssion of the discontinuance of his
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current business or enploynent, or of his affiliation with any
new busi ness or enpl oynment whose activities relate to the

manuf acturing, |abeling, advertising, pronotion, offering for
sale, sale or distribution of any dietary suppl enment, drug,
device, or weight |oss product or program as "drug" and "device"
are defined in Section 15 of the Federal Trade Comm ssion Act,
for which any health or weight loss claimis nade. The notice
shall include respondent’s new busi ness address and t el ephone
nunber and a description of the nature of the business or

enpl oynent and his duties and responsibilities. Al notices
required by this Part shall be sent by certified mail to the
Associate Director, D vision of Enforcenment, Bureau of Consuner
Protection, Federal Trade Conm ssion, Washington, D.C 20580.

Xl .

| T 1S FURTHER CRDERED t hat respondent BodyWll, Inc., and
its successors and assigns, and respondent Cerard du Passage
shall, within sixty (60) days after the date of service of this
order, and at such other tines as the Federal Trade Comm ssion
may require, file with the Coonmssion a report, in witing,
setting forth in detail the manner and formin which they have
conplied with this order

X,

This order will termnate twenty (20) years fromthe date of
its issuance, or twenty (20) years fromthe nost recent date that
the United States or the Federal Trade Commssion files a
conplaint (with or without an acconpanyi ng consent decree) in
federal court alleging any violation of the order, whichever
conmes later; provided, however , that the filing of such a
conplaint will not effect the duration of:

A Any Part in this order that termnates in |ess
than twenty (20) years;

B. This order's application to any respondent that is
not naned as a defendant in such conplaint; and

C This order if such conplaint is filed after the
order has termnated pursuant to this Part.

Provided further , that if such conplaint is dismssed or a
federal court rules that the respondent did not violate any
provi sion of the order, and the dismssal or ruling is either not
appeal ed or upheld on appeal, then the order will termnate
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according to this Part as though the conpl aint had never been
filed, except that the order will not termnate between the date
such conplaint is filed and the later of the deadline for

appeal i ng such dismssal or ruling and the date such di smssal or
ruling is upheld on appeal.

Signed this day of , 19

BODYWELL, | NC

GERARD DU PASSAGE
Pr esi dent

GERARD DU PASSAGE, individually

LI NDA A QOLDSTEIN

JEFFREY S. EDELSTEI N

DEBRA A. FREENVAN

Hall D ckler Kent Friedman & Wod LLP
Attorneys for respondents
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BETH GROSSVAN
Counsel for the Federal Trade
Comm ssi on

JEFFREY |. BLOOM
Counsel for the Federal Trade
Comm ssi on

APPROVED:

C. LEE PEELER
Associate D rector
D vision of Advertising Practices

JOAN Z. BERNSTEI N
D rector
Bur eau of Consuner Protection
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UNI TED STATES OF AMER CA
FEDERAL TRADE COW SS| ON

In the Matter of

BODYWELL, INC., also doing
busi ness as BCDYWELL U. S. A,
a corporation, and

DOCKET NO

CERARD DU PASSACE,
individually and as an officer
of the corporation.

 — N N N N S

QOWPLAI NT.

The Federal Trade Comm ssion, having reason to believe that
BodyWel |, Inc., a corporation, and Gerard du Passage,
individually and as an officer of the corporation ("respondents")
have vi ol ated the provisions of the Federal Trade Conm ssion Act,
and it appearing to the Coomssion that this proceeding is in the
public interest, alleges:

1. Respondent BodyVell, Inc. is a New York corporation with its
principal office or place of business at 27 Wst 20th Street,
Suite 1001, New York, New York 10011.

2. Respondent Cerard du Passage is an officer of the corporate
respondent. Individually or in concert with others, he

fornul ates, directs, controls or participates in the policies,
acts or practices of the corporation, including the acts or
practices alleged in this conplaint. H's principal office or

pl ace of business is the sane as that of BodyWll, Inc.

3. Respondent s have advertised, offered for sale, sold and
distributed products to the public, including Sinmmng Sol es,
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shoe insoles purported to cause wei ght |oss by stimlating

certain areas of the feet. Slimmng Soles are "devices," within
the neaning of Sections 12 and 15 of the Federal Trade Conm ssion
Act. Advertisenents for these products have appeared in the
fol |l owi ng publications: Cosnopol i tan, Redbook, MCall’'s, Famly
Crcle, The Denver Post, The National Enquirer, The d obe/
Nat i onal Exam ner, The Star, Wman's Day, Wman’'s Owm, Diets &
Exercise, Git, Wmn's Wrld, Soap Opera Wekly, Capper’s, Soap
Di sh, Soap Opera Digest, True Story, Wekly Wrld News, The Sun,
First For Winen, Craft Wbrks, Senior G tizens, Flower & Garden,
TV Host, Soap Opera Magazi ne, Popul ar Magazi ne Group, Famly,
Wman’'s Day Low Fat Meals, USAir, American Legi on, Wl king
Magazi ne, Good Cooks’ Conpanion, Northwest, Retired Mlitary
Famly, TV Blue Print, Al manac for Farnmers, Farnmers Al manac and
Bl um s Al manac, and have been distributed as free standing

inserts through Val assis FSI and News Anerica.

4, The acts and practices of the respondents alleged in this
conpl ai nt have been in or affecting commerce, as "commerce" is
defined in Section 4 of the Federal Trade Comm ssion Act.

5. Respondent s have di ssem nated or have caused to be

di ssem nated advertisenments for Slimmng Sol es, including but not
necessarily limted to the attached Exhibits A through C These
advertisenments contain the follow ng statenents:

A "The di scovery of a German Doctor has revol utionized the
field of weight loss!...

LOSE VWEI GHT FAST AS YOU WALK!

SEE HOW DOCTOR METZ' SLI MM NG SOLES CAN MAKE YOU LOSE OVER
15 LBS W THOUT THE SLI GHTEST EFFORT
...and w thout dieting!

You wal k all the tine... Wen you go shoppi ng, at hone, at
work... Vell did you know that just by wal king, you can | ose
over 15 I bs without any diet or wthout doing any extra
exercise? And that's what Dr. Robert Metz, a German wei ght

| oss expert and inventor of the first Slimmng Sol es, has

di scover ed!

Quar ant ee
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In asking to use Dr. Metz' Slimmng Soles on a trial basis,
you are not taking any risk except to see your body, day
after day, becomng healthier and rejuvenated, (excess

wei ght is dangerous to your health). However, if for any
reason what soever, you were not 100% satisfied with the
results obtained, all you have to do is to return your pair
of SSimmng Soles inits original box, and you will be
imredi ately reinburse [sic], no questions asked. This is a
full Quarantee.

A revol utionary di scovery...

You certainly know the basic principles of Reflexol ogy.

It's that Chinese technique that consists of stimulating
specific points on the sole of the feet, which correspond to
a specific organ of the body.

A wide variety of disorders can be treated in this way:
headaches, back pain and nmany ot her synptons.

But what you don't know, it's what Dr. Robert Metz, a weight
| oss expert, has di scovered.

Thi s doctor has discovered that under your feet existed
certain points that make you |ose weight automatically if
you stimul ate then

* These points "force" your body to get rid of its
surplus fat.

* These points can nake you lose over 15 Ibs in just 6
weeks w thout dieting or doing any extra exercise!

From t hese observations, Dr. Metz invented and designed the
first pair of Simmng Soles based on the techni que of

Ref | exol ogy. These sole [sic] will nake you | ose wei ght
with every step you take!

Amazi ng results,
scientifically proven!

A recent nedical test has been conducted with 478 peopl e who
had all failed to | ose wei ght using any known nethod. After
6 weeks, 58%of these people had lost 15 I bs or nore, 27%
had | ost between 13 and 15 I bs., and 15% had | ost 13 | bs.
None of these people altered their eating habits, they
didn't do any exhausting exercises or any particular form of
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gymmastics; all they did was slip Dr. Metz' Slimmng Sol es
into their shoes!

And now put your body in a constant weight |oss node wi thout
any effort and wthout any diet , by D. Mtz.

Now, you too can | ose weight rapidly, wthout going on a
special diet and w thout having to do any extra exerci se.
Al you have to do is slip Dr. Metz' Slimmng Soles into
your everyday shoes and |ive nornally.

Every tine you wal k, whether you' re goi ng shopping or you' re
sinply around the house or at work, you'll be |osing weight!

You don't have to change a thing in your eating habits, al
you have to do is walk as you nornally do, (w thout excess).

6 weeks to | ose 16 | bs.

After 6 weeks, you should have already | ost between 13 and
16 pounds (as proven by the tests!). And no one will know
your secret since you were not on a diet!

By sinply slipping the new Dr. Metz' Slimmng Soles into
your shoes, you should quickly | ose between 13 to 16 | bs.

If it's not the case and you | ost only between 6 and 8 | bs
instead of the 16 | bs you were | ooking for, all you have to
dois toreturn your Dr. Metz' Slimmng Soles in their
original box and we will reinburse you imedi ately, no
guestions asked . It neans that the trial won't have cost
you a penny. But believe me with the Dr. Metz' S inmmng
Soles you will [sic] thrilled about the weight you have

| ost."

[In red type:] COUPON TO LOSE 16 LBS
NO EFFORT! ”

(Exhibit A - Print Advertisenent)
[Large script:] "Lose 13 to 15 | bs.!
Wth no Effort!
| T 1S FINALLY PGCSSI BLE, THANKS TO DR. METZ' ASTON SHI NG

SLI MM NG SOLES, WH CH CAN MAKE YQU LOSE 13 TO 15 LBS.
W THOUT THE LEAST EFFORT
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(script) and wthout dieting!

[Alre you aware that the sinple fact of wal ki ng can nake you
tolose up to 15 I bs., without dieting or working out?

Yes, 15 I bs. can sinply vanish by just wal king the sane
nunber of steps that you nornally do, no nore, no |ess.

What Dr. Metz has discovered is that under your feet there
are certain particular points which, when stinulated,
autonmatically make you | ose weight!

* Points which “conpel” your body to get rid of excess
fat.

* Points which can nake you to | ose 15 pounds in 6
weeks, w thout dieting and w thout exercising!

In ['ight of these observations, Dr. Mtz devel oped and
refined the first Simmng Soles based on the technique of
Refl exol ogy; they will make you |ose weight every tinme you

take a step

ASTONI SHI NG RESULTS, SCI ENTI FI CALLY PROVEN!
Listen carefully to this:

A recent nedical test was conducted with 478 peopl e who had
been unabl e to | ose wei ght, regardl ess of what techni ques
they tried.

These 478 peopl e were each given a pair of Slinmng Sol es,
with these 2 recommendati ons:

1. Don't wal k nore than usua
2. Don't make any changes in your eating habits.

After 6 weeks of tests, 58% of these people had |ost 15 | bs.
or nore, 27%had | ost between 11 and 15 | bs., and 15% had
lost 11 Ibs. These peopl e nmade no changes in their eating
habits and didn't do any strenuous exerci se or workout
regimen. Al they did was slip a pair of Dr. Metz' Slimmng
Soles into their regul ar shoes!
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‘1 lost 9 pounds in six weeks. You are telling the truth
when you wite...that you can have the body you' ve al ways
dreaned of the natural way!’ M. Peter Wntherthur

‘1 have had your insoles nowfor 7 days. | have lost 5
I bs.” BFB, Norristown, PA

AND NOW PUT YOUR BCDY I N A CONSTANT WEI GHT LOSS MODE,
W THOUT EFFORT, AND W THOUT DI ETI NG!

Now you too can | ose weight - quickly, easily, without a
special diet and without any extra exercise. Al you have
todois slipapair of D. Metz' Slimmng Sol es inside your
regul ar shoes, and go on about your nornal life.

You do not have to change any of your eating habits, or your
lifestyle - all you have to do is walk nornmally (w thout
excess).

Say goodbye to austere diets, say goodbye to strenuous and
often ineffective workout sessions. Wth your “Erina Sol unf
Slimmng soles, all you have to do is walk, just walk
nornal | y.

After 6 weeks , you shoul d al ready have | ost between 13 and
15 pounds (The tests prove it). You should find a new zest
for life and a new energy.

RESULTS ARE GUARANTEED

In slipping these new Slimmng Soles into your shoes, you
should quickly | ose between 13 and 15 pounds. If, for
what ever reason that does not happen, even if you |l ose only

7 or 8 pounds instead of 15, all you have to do is return
your Slimmng Soles, with their original packagi ng, and we
wll refund your noney inmmediately, no questions asked.
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Your experinment will not have cost you a penny. But believe
me, with the Dr. Metz’ Slimmng Soles you will be thrilled
about the weight you have | ost.

Qur CGuarantee for a 90 Day Risk Free-Tria

In asking to try out the Dr. Metz' Slimmng Soles, you risk
not hi ng except seeing your body being transformned daily,
each day becom ng nore gracious and heal thier (Excess wei ght
is dangerous to your health). However, if after 90 days,
for whatever reason, you are not 100%delighted with the
results, all you have to do is return your pair of Slimmng
Soles in its original packaging, and you will be imedi ately
given a full refund, no questions asked.

This is our witten pledge.” (Exhibit B - Drect Mil
Adverti senent).

C “COUPON TO LOSE 15 LBS. W TH NO EFFORT!

Yes, | want to lose 13 to 15 I bs. Wth no effort, just by
slipping Dr Metz' Slimm ng Soles into ny shoes.

| understand that | don’'t have to do anything else - no
diet, no workout.

A low 2-3 weeks for delivery."

(Exhibit C- Drect Mil Advertisenent).
6. Through the trade nanme "Slimmng Soles,” and the neans
descri bed i n Paragraph 5, respondents have represented, expressly
or by inplication, that:

A Slimm ng Sol es cause significant weight |oss.

B. Slimm ng Sol es cause significant weight | oss w thout
changes in diet or exercise.

C Consuners using Slimmng Soles will lose 13 to 16

pounds within six weeks, and will do so wi thout changes
in diet or exercise.
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D. Testinonials fromconsuners appearing in the
advertisenments for SSimmng Soles reflect the typical
or ordinary experience of nenbers of the public who
have used the product.

7. Through the trade name "S immng Soles," and the neans
descri bed i n Paragraph 5, respondents have represented, expressly
or by inplication, that they possessed and relied upon a
reasonabl e basis that substantiated the representations set forth
in Paragraph 6, at the time the representati ons were nade.

8. In truth and in fact, respondents did not possess and rely
upon a reasonabl e basis that substantiated the representations
set forth in Paragraph 6, at the tine the representations were
made. Therefore, the representation set forth in Paragraph 7
was, and is, false or m sl eading.

9. Through the nmeans described in Paragraph 5, respondents have
represented, expressly or by inplication, that scientific studies
denonstrate that S immng Sol es cause significant weight |oss,
including 13 to 16 pounds w thin six weeks, w thout changes in
di et or exercise.

10. In truth and in fact, scientific studies do not denonstrate
that Slimmng Sol es cause significant weight |oss, including 13
to 16 pounds w thin six weeks, w thout changes in diet or
exercise. Therefore, the representation set forth in Paragraph 9
was, and is, false or m sl eading.

11. In connection with the sale of Slimmng Soles to consuners,
respondents have represented, expressly or by inplication, that
Slimmng Sol es woul d be delivered to purchasers within a
reasonabl e period of tine.

12. In truth and in fact, in numerous instances, the Slinmmng
Sol es that were sold to purchasers have not been delivered to
such purchasers within a reasonable period of tine. Further, in
numer ous i nstances, respondents have failed to provide refunds of
nmoney pai d by such purchasers within a reasonabl e period of tine.
Therefore, the representation set forth in Paragraph 11 was, and
is, false or msleading.
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13. The acts and practices of respondents as alleged in this
conpl aint constitute unfair or deceptive acts or practices, and

t he maki ng of false advertisenents, in or affecting commerce in
violation of Sections 5(a) and 12 of the Federal Trade Comm ssion
Act .

THEREFORE, the Federal Trade Comm ssion this day of
, 199 , has issued this conplaint agai nst
respondent .

By the Conm ssi on.

Donald S. dark
Secretary
SEAL :

[Exhibits A-C attached to paper copies of conplaint, but not
avail able in electronic form]

Page 9 of 10



Anal ysis of Proposed Consent Order
To Aid Public Comment

The Federal Trade Comm ssion has accepted an agreenent to a
proposed consent order from BodyWell, Inc. and BodyVell, Inc.’s
officer, Gerard du Passage ("respondents").

The proposed consent order has been placed on the public
record for sixty (60) days for reception of comrents by
interested persons. Comments received during this period will
becone part of the public record. After sixty (60) days, the
Comm ssion will again review the agreenent and the comments
received and w |l decide whether it should w thdraw fromthe
agreenent or nake final the agreenent’s proposed order

The Comm ssion’s conplaint in this matter charges
respondents with deceptively advertising Slimmng Sol es, insoles
worn in the shoes that purportedly cause wei ght | oss through
"refl exol ogy," wi thout changes in diet or exercise. According to
advertisenments for the product, the Slinmmng Sol es purportedly
cause wei ght | oss by massaging certain "reflex points"” on the
bottomof the foot during the course of a normal day’s wal ki ng,
thereby stinmulating the body’s digestive systemto burn stored
fat and cause weight |oss. Advertisenents for the product
appeared i n newspapers such as the Denver Post and in the
National Enquirer , in newspaper inserts, in nmagazines such as
Cosnopolitan and Wnan's Day as well as in nationw de direct
mai | i ngs.

The conpl aint alleges that, through the product name
"Slimmng Sol es” and the advertisenents, respondents nade
unsubstantiated representations that the Slimmng Sol es cause
significant weight |loss; that the weight |oss occurs w thout
changes in diet or exercise; and that consuners using the
Slimmng Soles will lose 13 to 16 pounds w thin six weeks,
wi t hout changes in diet or exercise. According to the conplaint,
the ads al so cl ai ned, wi thout adequate substantiation, that the
consuner testinonials in the ads reflect the typical or ordinary
experience of people who have used the product.

The conplaint also alleges that respondents fal sely
represented that scientific studies denonstrate that the S imm ng
Sol es cause significant weight |loss, including 13 to 16 pounds
within six weeks, wthout changes in diet or exercise. In
addition, the conplaint alleges that respondents fal sely
represented that the product woul d be delivered to purchasers
within a reasonable period of tine. In fact, the conplaint



all eges, in nunerous instances the Soles sold to purchasers were
not delivered to those purchasers within a reasonabl e period of
tinme.

The proposed consent order contains provisions designed to
remedy the violations charged and to prevent respondents from
engaging in simlar acts and practices in the future.

Part | of the order requires respondents to possess
conpetent and reliable scientific evidence to support any claim
that any product causes weight loss, with or wthout changes in
diet or exercise, causes weight loss at any particular rate or
speed, or within any time period, or provides any weight |oss,
fat loss, weight regulation, weight control or weight mnaintenance
benefit. Part Il prohibits respondents fromusing the nane
"S'immng Sol es" or any other name in a manner that represents
that any product causes wei ght | oss, unless they possess
conpetent and reliable scientific evidence that substantiates the
representation.

Part 11l prohibits respondents fromclaimng that the
experience represented in any user-testinonial or endorsenent of
any food, dietary suppl enent, drug, device, or weight |oss
product or programrepresents the typical or ordinary experience
of nmenbers of the public who use the product or program unless,
at the time, they possess and rely upon conpetent and reliable
scientific evidence substantiating the representation or they
di sclose, clearly and promnently, and in close proximty to the
testinonial or endorsenent, what the generally expected results
woul d be or that consuners shoul d not expect to experience
simlar results.

Part 1V prohibits respondents from m srepresenting the
exi stence, contents, validity, results, conclusions or
interpretations of any test, study or research in connection with
the sale of any food, dietary supplenent, drug, device, or weight
| oss product or program Part V prohibits respondents from
violating the Mail or Tel ephone O der Merchandi se Rul e, which,
anong other things, requires that purchasers be notified if the
products are not delivered in a tinely fashion.

Part M requires respondents to deposit $100,000 into an
escrow account, which will be used by the Comm ssion to provide
either direct redress to purchasers of the Slimmng Soles or wll
be paid to the United States Treasury, if the Comm ssion
determnes that direct redress to consunmers is wholly or
partially inpracticable.



Parts VII through I X relate to respondents’ obligations to
mai ntai n and nake avail able to the Conmssion certain records; to
provi de copies of the order to respondents’ personnel; and to
notify the Comm ssion of structural changes in the corporation.
Part X requires Gerard du Passage to notify the Commssion if he
| eaves his current enploynment or he affiliates with any new
busi ness or enpl oynent whose activities relate to the
manuf acturing, |abeling, advertising, pronotion, offering for
sale, sale or distribution of any dietary suppl enent, drug,
devi ce, or weight |oss product or programfor which any health or
weight loss claimis made. Part Xl requires respondents to file
conpliance reports with the Coomssion. Part Xl | provides that
the order will termnate after twenty years, under certain
Ci rcunst ances.

The purpose of this analysis is to facilitate public comrent
on the proposed order, and it is not intended to constitute an
official interpretation of the agreenent and proposed order or to
nodify in any way their terns.



