U.S. Department of Labor Administrative Review Board
200 Constitution Avenue, NW
Washington, DC 20210

In the Matter of:

GENE K. CHAPMAN, ARB CASE NO. 02-030
COMPLAINANT, ALJ CASE NO. 2001-STA-35
V. DATE: September 9, 2003

HEARTLAND EXPRESS OF IOWA, INC.,

RESPONDENT.

BEFORE: THE ADMINISTRATIVE REVIEW BOARD

ERRATA

On August 28, 2003, the Administrative Review Board issued a Final Decision
and Order in this case. The Final Decision and Order provided that the ALJs
Recommended Decision and Order was incorporated and attached, however, the Board's
Decision, when issued, did not include the attached Recommended Decision and Order.
Accordingly, we are reissuing the decision with the attached Recommended Decision and
Order. Inall other respects the Board's Final Decision and Order remains the same.

SO ORDERED.
OLIVER M. TRANSUE
Administrative Appeals Judge

JUDITH S. BOGGS
Administrative Appeals Judge
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FINAL DECISION AND ORDER

Gene K. Chapman, an employee driver of Heartland Express of lowa, Inc. (Heartland),
filed a complaint alleging that he engaged in activities protected under the Surface
Transportation Assistance Act (STAA),' and that, in retaliation, Heartland terminated his
employment. Following a hearing on Chapman’'s complaint, a Department of Labor
Administrative Law Judge (ALJ) found that Chapman had engaged in protected activity, but that
Heartland’ s Executive Vice-President, Richard Meehan, who made the termination decision, had
no knowledge of that activity. The ALJ held that Meehan based his decision solely on
information that Chapman shared with him during a meeting they had on August 28, 2000.

! 49 U.S.C.A. 8 31105 (West 1997) is the employee protection section of the STAA.
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The ALJ found that Meehan’s testimony regarding the information that Chapman shared
with him was credible and gave it determinative weight over Chapman's testimony.
Specifically, the ALJ determined that Chapman’s general comments about safety regulations
during the meeting did not constitute specific complaints relating to violations of a commercial
motor vehicle safety regulation, standard, or order. Therefore the ALJ found that these
comments were not protected.? In addition, the ALJ found that Chapman’s specific complaints
about his fatigue could not be considered protected activity under the Act because they were not
discussed in the context of any alleged violation of Department of Transportation hours of
service or other regulation.® Ultimately, the ALJ determined that Meehan’s decision to terminate
Chapman was based solely on Meehan's perception that Chapman could not safely operate a
truck.*

Thus, the ALJ concluded that Heartland did not discriminate in violation of the STAA.
His Recommended Decision and Order of January 8, 2002 denying Chapman’s complaint
automatically comes to us for review.”> We are bound by the ALJs factual findings if those
findings are supported by substantial evidence on the record considered as awhole.® We review
the ALJ s conclusions of law de novo.’

TheR. D. & O. thoroughly and fairly recites the relevant facts underlying this dispute. In
addition, since we did not have the benefit of witnessing the testimony of Meehan and Chapman,
we defer to the ALJ s demeanor-based observations about their credibility.® We have reviewed

2 Recommended Decision and Order (R. D. & O.) at 12.
3 Id. at 12-13.
4 Id. at 14.

> See 29 C.F.R. § 1978.109(a) (2002). The Secretary of Labor’s authority to decide this case
has been delegated to the Administrative Review Board. See 49 U.S.C.A. 8§ 31105(b)(2)(C) and
Secretary’s Order 1-2002, 67 Fed Reg. 64272 (Oct. 17, 2002).

6 29 C.F.R. § 1978.109(c)(3); BSP Trans,, Inc. v. United States Dep't of Labor, 160 F.3d 38,
46 (1st Cir. 1998); Castle Coal & Qil Co. v. Reich, 55 F.3d 41, 44 (2d Cir. 1995). Substantial
evidence is that which is “more than a mere scintilla. It means such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion.” Clean Harbors Envtl. Servs,, Inc. v.
Herman, 146 F.3d 12, 21 (1st Cir. 1998) (quoting Richardson v. Perales, 402 U.S. 389, 401 (1971)).

! See Roadway Expressv. Dole, 929 F. 2d 1060, 1066 (5th Cir. 1991).

8 In weighing the testimony of witnesses, the fact-finder considers the relationship of the

witnesses to the parties, the witnesses' interest in the outcome of the proceedings, the witnesses
demeanor while testifying, the witnesses' opportunity to observe or acquire knowledge about the

Continued . . .
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the entire record and find substantial evidence supports the ALJs findings of fact’ And
although the AL J unnecessarily concluded that Chapman “did not make a primafacie case,”*° we
affirm the recommended decision because the record clearly demonstrates that on August 28,
2000, Meehan's decision to terminate Chapman was not based on any protected activity.
Transcript at 31-55. Thus, the ALJ correctly concluded that Heartland did not violate the STAA
because Chapman did not prove by a preponderance of evidence the necessary causality element
of a STAA whistleblower claim.** Therefore, we attach and incorporate the R. D. & O.

Accordingly, we ADOPT the ALJs Recommended Decision and Order and DENY
Chapman’s complaint.

SO ORDERED.

OLIVER M. TRANSUE
Administrative Appeals Judge

JUDITH S. BOGGS
Administrative Appeals Judge

subject matter of the witnesses' testimony and the extent to which the testimony was supported or
contradicted by other credible evidence. Cobb v. Anheuser Busch, Inc., 793 F. Supp. 1457, 1489
(E.D. Mo. 1990); Shrout v. Black Clawson Co., 689 F. Supp. 774, 775 (S.D. Ohio 1988); Jenkins v.
United States Envitl. Prot. Agency, ARB No. 98-146, ALJ No. 88-SWD-2, dip op. a 9 (ARB Feb. 28,
2003). The ARB defersto an ALJ' s credibility findings that “rest explicitly on an evaluation of the
demeanor of witnesses.” Sauffer v. Wal-Mart Sores, Inc., ARB No. 00-062, ALJ No. 99-STA-2,
dip op. a 9 (ARB July 31, 2001) quoting NLRB v. Cutting, Inc., 701 F.2d 659, 663 (7th Cir. 1983).

9 We note that the ALJ found that Chapman’s comments regarding his fatigue were not
protected because they did not relate to a violation of federal regulations. The STAA protects
complaints relating to violations of a commercial motor vehicle safety regulation, standard, or order.
Thus its protection extends beyond just complaints relating to federal motor vehicle safety
regulations. However, Chapman's comments did not relate to any violation of a motor vehicle
regulation, standard, or order. Thus the ALJs finding that none of Chapman’s conversation with
Meehan constituted protected activity was correct.

10 R.D. & O. a 15. See Williams v. Baltimore City Public Schools System, ARB No. 01-021,
ALJ No. 00-CAA-15, n.7 (ARB May 30, 2003). See also Costa v. Desert Palace, Inc., 299 F. 3d
838, 855-856 (9th Cir. 2002).

1 See Moon v. Transport Drivers, Inc., 836 F. 2d 226, 229 (6th Cir. 1987).
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RECOMMENDED ORDER OF DISMISSAL

This case arises under the empl oyee protection provisionof the Surface Transportation Assistance
Act of 1982, 49 U.S.C. 831105 (herein the STAA or Act) and the implementing regulations thereunder
at 29 C.F.R. Part 24.



Thisdamisbrought by Gene K. Chapman, Complainant, againg his former employer, Heartland
Express of lowa, Respondent. Complainant waslet go from hisemployment with Respondent on or about
August 28, 2000. He clams that he was discharged due to severa occasons where he expressed safety
concerns regarding his driving, exceeding his hours of service, and being forced to drive while fatigued.
Complanant filedacomplant under the employee protection (whistleblower) provisonof the Act against
Respondent on September 13, 2000. Thismeatter wasreferred to the Office of Adminigtrative Law Judges
for aformd hearing. On August 14 and 15, 2001, both parties were given the opportunity to offer
testimony, documentary evidence, and give oral arguments. The following exhibits were received into
evidence!

1) Complanant’s Exhibits Nos. 1-14;

2) Employer/Respondent’ s Exhibits No. 1-3; 5-8; 9, 13,15,16, 20, 22, 24, 26,32, 34, 42, 44,
50-52

Upon conclusion of the hearing, the record was kept open for the parties to submit post-hearing
briefs? After giving full consideration to the entire record, evidence introduced, and arguments presented,
this Court makes the following Findings of Fact, Conclusons of Law, and Recommended Order.

STIPULATIONS

After an evauation of the entire record, the Court finds sufficient evidence to support the
following stipulations:

@ Complainant isan individud residing in Clinton, Texas. From July 21, 2000 to August
28, 2000, Complainant was an “employee’ of Respondent as defined in 49 U.S.C.
§31101

! The following abbreviations will be used in citations to the record: JTX - Court's Exhibit, CX
- Complainant's Exhibit, RX-Respondent’ s Exhibit, and TR - Transcript of the Proceedings.

0On December 10, 2001, Respondent filed a Motion to Strike with respect to certain portions
of Complainant’s post-hearing brief, alleging that said brief contained new evidence not presented at the
hearing. This Court agrees and will not consder the portions of Complainant’s argument relying on
new evidence, specificaly the Notice of Proposed Rulemaking cited on pages 15-19 of Complainant’s
brief.
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2 Respondent is engaged in interstate trucking operations and is an employer subject to
the STAA;

3 Respondent employed Complainant to operate commercia vehicles having a gross
vehiclerating of 10,001 pounds or more in interstate commerce;

4 Complainant’ sincome with Respondent was $4,347.51. His average weekly wage
was $762.72;

) On or about September 13, 2000, Complainant filed a complaint with the Secretary of
Labor dleging that Respondent had discriminated againgt him and discharged himin
violaion of the STAA. The complaint wastimdy filed; and

(6) On March 6, 2001, the Secretary of Labor served findings and an order. On March
13, 2000, by his attorney, filed objections to the Secretary’ s Findings and Order.
Complainant’s objections were timely filed.

| SSUES
The unresolved issuesin this proceeding are:

1) Whether Claimant engaged in protected activity under the Act; and

2) Whether Respondent took adverse employment actionagainst Complainant due to this protected
activity.

SUMMARY OF THE EVIDENCE*

At the formd hearing, this Court received testimony from Richard Meehan, Gene Chgpman
(Complainant), Todd Alan Trimble, Scott Wenner, Scott Cochran, Dennis Wilkinson, and Gary King.

Background

Complainant testified that he learned to drive a truck in 1994 and holds a commercid driver's
license with endorsements to transport double and triple trallers as well asliquids. In Jduly, 2000, he was

“Both parties presented documentary evidence including company records, Qualcomm
communications, letters, and litigation/discovery forms. This evidence has been consdered by the
Court and will be discussed, to the extent relevant, in the body of this opinion.
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hired to work for Respondent on as a truck driver. In this position, he used a Qualcomm System to
communicate with his supervisor while on runs. TR. 56-60.

Complainant described himsdf as a professond driver, an individua who is concerned with the
safety of truck driverswhile onthe road and making improvements in the industry. He has written severd
lettersand corresponded withvarious individuals onthisissue protesting hisdischarge. TR. 188-200; RX-
9; RX-22; RX-24.

Complainant tedtified that he is currently employed as the Safety Transportation and Marketing
Manager for El Paso Valey Farms. CX-14. Hisresponsbilitiesincludefarm labor, light congtruction, and
commercid driving. TR. 186. He dated that heisa“dickler for details” TR. 50-60.

August 12, 2000 Olive Branch MSto Houston T X Dispatch

Complainant stated that on August 12, 2000, he was asked to “do afavor” for Respondent and
take aload, a pre plan, from Olive Branch, MS to Houston, Texas. He testified that he thought that the
schedule would violate Respondent’ s policy onspeed. Hearticulated thispolicy asthe 50 milerule, which
is Respondent’ s own god, not afederal regulation. Complainant was aso tired and wanted to spend the
night inMemphis, so he declined the pre-plan. However, after reconsidering, he contacted the dispatcher
about these concerns, and committed to the dispatch contingent on the load beingready at 7:30p.m. TR.
72-88.

Due to customer delays, the load in Memphis was not ready until 9p.m. Additiondly, Complainant
discovered that both air lines for the brake syssemwere defective. Complainant testified that he caled the
dispatch and spoke with “ Scott,” who instructed himto bring the truck to arepair stop in West Memphis.
This “ Scott” was later determined to be with Scott Wenner. Mr. Wenner testified that he works for
Respondent and handlesthe breakdown of Respondent’ sequipment, indudingtraler problems. On August
12, 2000, he had a conversationwith Complainant regarding the Sears runto Houston. Complainant stated
the load would be late because he did not have enough hours to do it. Complainant called in later,
indicating that he had an air leek on histrailer. Mr. Wenner said that there was no discussion about taping
the brake lines or forcing the driver to go without brakes. He testified that Complainant merdly indicated
to him that he could get the truck to the shop instead of having amechanic come out. Mr. Wenner added
that Complainant would not have beendisciplined for alateload aSmply because of anair leak. TR. 89-95,
313-332.

Scott Cochran, theweekend supervisor of operations stated that he was contacted by Complainant
through the Qualcomm system around this time period. Through the sysem, he was made aware of a
mechanica problemwithComplainant’ struck onAugust 13, 2000. Heinformed Searsthat theload would
be late, but was not able to give anew estimated time of arriva, because the leak was not fixed.



Complainant testified that he got the truck to the shop but was ungble to get much degp while his
truck was being repaired. Thiswas due to noisy activity in repair shop and concerns about mesting the
deadline. Additiondly, he was begped by the Qualcomm system a 6am. on August 13, 2000, which
interrupted his deep.  After the truck was repaired, Complainant caled in to Mr. Cochran on the
Quacomm, gtated that he was going to deep, and gave an estimated time of arriva of 8:30 p.m. for the
sameday. At the hearing, Mr. Cochran stated that Complainant had not done anything up to that point
warranting any type of discipline. Complainant testified that during the Quacomm conversation with the
dispatcher, he was told that he must deliver the load on August 13, 2000 athough he expressed concerns
about fatigue. TR. 95-102.

Complainant ddivered the load in Houston, Texas on August 13, 2000, gpproximeately an hour
later than the origind loading time. According to Scott Cochran, thiswas about 3 hours earlier than the
revised estimated time of arrival with the truck repairs. Complainant conceded that on this particular run,
he lied in hishourly log book by entering that he got eght hours of deep when he only got 2.5 hours of
deep. TR. 100-125.

Upon contacting Respondent in Houston, he spoke to someone named* Todd,” whomheinformed
of the truck repair and lack of deep. This individud was later identified as Todd Alan Trimble,
Respondent’ s Director of Operations. AsDirector of Operations, Mr. Trimblefollowsup on dl loadsand
accounts, induding oneswhichare ddlivered late or have problems. Hefocusesonthe bigger clients, who
demand immediate communicationand direct follow up onthe progress of thar ordersand ddliveries. Mr.
Trimble recaled speaking to Complainant on this occasion with reference to aload delivered for Sears.
Mr. Trimble spoke to Complainant because he was falowing up on atruck breakdown, which resulted
in adelayed delivery for Sears. He discussed the delay with Complainant and received a new estimated
time of arrivd for theload. Mr. Trimble, however, testified that Complainant did not complain to him about
being fatigued, having to drive withonly 2.5 hoursof deep, or being forced to drive with brake line legks.
Therefore, as the conversation stood, there was no need for him to follow up any more after the initid
conversation. Mr. Trimble said that he took his safety responsibilities very serioudy and would not want
any of his dispatchers or fleet managers making drivers drive while fatigued. TR. 280-300.

After he spokewithMr. Trimble, Complainant was dispatched fromHoustonto Oklahoma. While
en route, he testified that he stopped to speak with an officer about Respondent’s directive to ddiver on
time despite lack of degp and the Qua comm’ sincessant beeping during the night. He thenddivered the
traller toadrop yard in Texasand went home. Complainant said that whenhe complained to Mr. Trimble
regarding his safety concerns, he wasignored, but Complainant conceded that he didn’t tdl Mr. Wilkinson
about these ignored safety complaintsin his faxed memorandum. TR. 100-125, 250-280.



August 15, 2000 Communications with Dennis Wilkinson

Complainant tetified that on August 15, 2000, he faxed a letter to Dennis Wilkinson, the Vice
Presdent of Operations for Heartland. This memo contained complaints about the lack of information
avalable to adriver before committingto adispatch. Hetedtified that he dso mentioned driver fatigue and
the possibility of fadities involving driversif industry-wide changeswere not made. TR. 122-125; CX-2;
RX-6. Mr. Wilkinson contacted Complainant by telephone on August 16, 2000 after reading his |etter.
Complainant testified that Dennis Wilkinson told him that he agreed withhiscomplaints. He stated that he
asoinformed Mr. Wilkinsonabout his discussons withthe TexasDOT officer regarding Respondent. TR.
123-124.

Mr. Wilkinson testified at the hearing that he did speak to Complainant about severa issuesinhis
memorandum, including his complaints about the rude digpatchers, and the need for the night dispatchers
to obtain accurate hours of service from drivers. He stated that he attempted to address Complainant’s
concerns and agreed withthe importance of the issuesthat were discussed. Inthat conversation, however,
he stated that Complainant never mentioned that he was “forced” to take a load from Olive Branch to
Houston. Mr. Wilkinson testified that Complainant did mention the breakdown, which was trested asa
mechanica delay. Therefore no discipline wasrequired for the lateload. In this conversation, he testified
that Complainant mentioned the Quacomm beeping and the conversation with a Texas trooper, but he
indicated that those issues had been resolved. TR. 357-390.

Augud 25, 2000 Communications regarding pr e plan dispatches

Complainart tetified that on August 23, 2000, he initiadly received a pre-planned dispatch to
Rhode Idand. Hedid not commit to this dispatch, because he wanted to check if he had enough lega
drivingtime to completeit. He stated that he sent a Qua comm message complaining that hewasbeing “ run
too often a night.” He sent the dispatcher another message, sating that his body tires between certain
timesand that he would not be able to predict how hisbody would react the next day. Complainant stated
that he could not commit to running the Rhode Idand load safely. However, he refused to either commit
or decline the plan until hours later. After checking his hours, Complainant sent another message stating
that hislegd driving hours were up, and he could not do the run anyway. TR. 140-151.

Complainant received another pre planned dispatch at 9:15 am. the morning of August 25, 2000.
He sent another message back indicating that he needed to be sent out the morning of August 26, 2000.
CX-3, p. 26.

Scott Cochran, digpatcher, testified that around August 23, 2000, he planned these two routesfor
Complainant, which were not accepted. He estimated that at thetime, he believed that Complainant could
legdly log both of the loads assgned to him. At the hearing, Mr. Cochran stated that it wasimportant for
drivers to accept earlier in the day so that they would have a dispatch for the following day. After
Complainant did not accept ether load, Mr. Cochranwent to Mr. Wilkinson. Hetold Mr. Wilkinson that
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they weretryingto prepare aroute for Complainant out of Columbia, Maryland and he wasn't committing
to the loads. Mr. Cochran told Mr. Wilkinson that he could not figure out why Complainant would not
commit to the loads. Complainant was subsequently instructed to call Mr. Wilkinson. TR. 332-356; CX-
3.

Complainant contacted Mr. Wilkinson and testified that he was confronted as to why he backed
out of two pre-planned dispatches. However, Mr. Wilkinsontestified that he was merely trying to figure
out what was happening with the hours of service and the declined pre plans. Complainant added that he
informed Mr. Wilkinson that he was pushing his seventy-hour rule regarding his hours of service and
repeated that he wanted to see how much deep he could get before committing to pre-plans. Complainant
denied at the hearing that he declined the dispatches and refused to drive at night. TR. 170-175, 357-360.

Mr. Wilkinson gtated that Complainant told him that he did not want to drive a night. He added
that Complainant also told him he could not drive from 1:00 am. to 4:00 am. He stated that Complainant
never told him that he was actudly fatigued and could not do the load safely, only that he would be prone
to fatigue at thosetimes. Mr. Wilkinson testified thet a no time during this conversation did hefed likethey
were talking about safety issues. He stated that he was not told about the trooper conversation in Texas
at this time, because it had no correlation with arranging the pre-plan route out of Columbia. His
understanding of the trooper conversation was that it regarded the Quacomm beeping and had been
resolved. Ultimately, hisimpression from the conversation was that Complainant did not want to drive at
night anymore. TR. 357-400.

Complanant testified that athough he generdly preferred to drive during the daylight hours, it was
not arequirement. He added that when he explained his deep issues with Dennis Wilkinson during this
discussionabout pre-plans, he was asked if he wasgoingtofollowtheingructions of the Texas Department
of Trangportationofficer. Complainant added that at that point inthe conversation, he suspected that there
was going to be some retribution. TR. 160-173; CX-3, p. 30.

Mr. Wilkinsontegtified that after speakingwith Complainant, he told Scott Cochranto put someone
else on the load. He then attempted to find a route that would get Complainant to atermina. Mr.
Wilkinson testified that Since there seemed to be an unresolved issue with the pre plans and night driving,
he wanted someone to tak with Complainant face-to-face. He added that his conclusion from their
conversation was that he did not think Complanant was afit with the company. Mr. Wilkinson testified
that he did not know that Mr. Meehan, his supervisor, would be at the Atlantatermina whenhe routed hm
there. After hefound out Mr. Meehan would be at the termind, he informed him of his concerns — that
Complainant would not take loads and would not drive at night. He testified that the decision to route
Complainant into atermina was only related to the pre-planand night drivingissue. Asagenerd matter,
Mr. Wilkinsonstated that drivers should manage ther hours so that they get adequatedeep. TR. 357-400.



August 28, 2000 M eeting and Subsequent Discharge

Complainant testified that he was fired on August 28, 2000 after ameeting with Richard Meehan,
Heartland' s Executive Vice-Presdent. He stated that on August 26, 2000, after his conversation with
Dennis Wilkinson, he was dispatched from Baltimore, Maryland to Atlanta, Georgia. He recelved a
message prior to his delivery that he was to meet with Richard Meehan. Complainant testified that he
expected to receive some disciplinary action at the point. Mr. Meehan informed Complainant that he had
been cdled in for counsding. At the hearing, Mr. Meehan stated that the only reason that Complainant
was sent to meet with him, as opposed to the termina manager, wasthat he happened to be inthe areafor
management training a thetermind. He tedtified that in his conversations with Dennis Wilkinson he was
informed only that Complainant needed to meet with him due to concerns involving Complainant safely
protecting his cargo. Mr. Meehan stated that he was not told about any safety complaints Complainant
made regarding Respondent. TR. 175-181.

Complainant testified that he informed Richard Meehan about violaions of the Hours of Service
regulations and circadian deep rhythms, which alows someone to predict when he would have deep
problems. Complainant stated that he would pull over and deep if he became tired while driving. Mr.
Meehan testified that Complainant only talked about safety regulaions in genera regarding the trucking
industry and the need for an association to protect truckers. He added that Complainant’s main concern
and focus during this conversation was his own deep problems. Mr. Meehantedtified that hisimpresson
during the conversation was that Complainant could not control faling adeep and would not be able to
know whenhe wastired enough. While Complainant testified that he clearly explained histendency totire
at certain hours, Mr. Meehan tedtified that that Complainant never specified a which time this would
happen for him. After the conversation with Complainant ended, Mr. Meehan made the decision to
terminate Complainant. He said the decision was based solely on what Complainant told him during their
conversation. TR. 33-38.

Mr. Meehan tedtified that Complainant was not terminated for turning down pre-plans or
dispatches. He stated that Respondent’ sgodl isto keep driversif at dl possible, becauseit coststoo much
for the company to replace them. However, he testified that he viewed Complainant as a safety hazard.
Mr. Meehan gtated that he made it clear to Complainant at the time of the dismissd that his record would
not reflect that he was fired from Respondent. He stated that based on Complainant’ sinahility to control
the onset of fatigue that any reinstatement would be impossible from a safety standpoint. TR. 40-41.

Gary King tedtified that he is currently the safety director for Respondent. He stated that
Complainant would not be suitable for reinstatement at Respondent’ sfacility primarily because hehasbeen
contentious with some of the senior managers and written |etters percelved as threatening to Respondent
and itsemployees. See RX-42. He stated that Respondent does have asafety program in placeto protect
itsdrivers. First, Respondent triesto hire safe driversinitidly. Second, Respondent enforces the hours of
sarvice. They makean effort not to digpatch peoplein violation of those hours of service. Findly, the safety
director and staff monitors the drivers off of the Qualcomm system to make sure the drivers trave with
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proper rest asrelated to thar mileage. He said that Respondent pays bonuses to drivers who operate
safdy. He dtated that al of Respondent’s senior managers are responsible for safety, including Rich
Meehan. TR. 413-424.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Thefallowing findings of fact and conclusions of law are based upon the Court's observations of
the appearance and demeanor of the witnesses at the hearing and upon an andyss of the entire record,
aoplicable regulations, statutes, case law, and arguments of the parties. Frady v. Tennessee Valey
Authority, Case No. 92-ERA-19, (Sec'y, Oct. 23, 1995) (Slip Op. at 4). Asthetrier of fact, this Court
may accept or reject dl or any part of the evidence and rely onitsown judgment to resolve factua disputes
or corflictsin the evidence. Indiana Meta Productsv. NLRB, 442 F.2d 46, 51 (7" Cir. 1971). Tothe
extent that credibility determinations must be made, this Court has based itscredibility findingsonareview
of the entire testimonia record and exhibits with due regard for the logic of probability and the demeanor
of the witnesses.

To prevail onan STAA whistleblower complaint, acomplainant must establishthat the respondent
took adverse employment action againgt him because he engaged in an activity protected under Section
31105. A complainant initialy must show that he engaged in aprotected activity. Next, hemust provetha
it waslikdly that the adverse actionwas motivated by this activity. Roadway Exp.. Inc. v. Brock, 830 F.2d
179, 181 (11 Cir. 1987). The respondent may rebut such a showing by producing evidence that the
adverse action was motivated by alegitimate nondiscriminatory reason.  The complainant must then prove
that the proffered reason was not the true reason for the adverse action. St. Mary’s Honor Center v.
Hicks, 125 L.Ed. 407, 416 (1993); Moyer v. Ydlow Freight System, Inc., 89 STA 7 (Sec'y, Oct. 21,
1993). Remedies available to prevailing STAA complainants include affirmative action to abate the
violation, reinstatement to the former position with the same pay and terms and privileges of employment,
compensatory damages including back pay, and reasonably incurred attorneys feesand costs. 49 U.S.C.
§831105(b)(3).

l. PROTECTED ACTIVITIES

Complainant must initidly establish that he engaged in a*“protected activity.” A protected activity
is established by proof that:

(A) the employee...hasfiled a complaint or begun aproceeding related to aviolation of a
commercid motor vehide safety regulation, standard, or order, or has testified or will
testify in such a proceeding; or



(B) the employee refuses to operate a vehicle because —

(2) the operation violates a regulation, standard, or order of the United States
related to commercia motor vehicle safety or hedlth; or

(2) the employee has areasonable apprehension of serious injury to the employee
or the public because of the vehicle' s unsafe condition. 49 U.S.C. §831105.

Under subsection (A), protected activity may be the result of complaintsor actions withagenciesof federal
or state governments, or it may be the result of purdy internd complaints to management relating to a
violationof acommercia motor vehide safety rule, regulation, or standard. Reedv. Nat'| Minerals Corp.,
91-STA-34 (Sec’y July 24, 1992).

Complainant aleges severa instances of “ protected” activity under the Act. These instances fdl
into three time frames and will be discussed accordingly. As an initid matter, this Court does find that
Complainant’s tesimony, taken in light of other, relevant evidence, contains severd inconsistencies with
respect to his aleged safety complaints. Therefore, this Court will discuss those credibility issues asthey
aise.

August 12, 2000 Olive Branch M Sto Houston TX Dispatch

Complainant dlegesthat he complained severd times about being excessively fatigued during this
digpatch, afact confirmed by Scott Wenner's, the dispatcher’s, testimony. See TR. 89-95. This Court
findsthat these complaintsarerelated to 49 C.F.R. 8392.3 (Federal Motor Carrier Safety Regulations or
“Regulations’), which prohibits fatigued drivers from operating a commercid vehicle. Duringthis period,
Complainant also aleges that he complained about unsafe equipment, the air leak, on his truck. See TR.
95-99. Complaints regarding defective equipment are directly related to 49 C.F.R. 8392.7 of the
Regulations, which prohibit operating a commercid vehicle with certain types of defective equipment.
While Complainant’s claims of being “forced” to drive with the air leak are not credible, given Scott
Wenner’ stesimony, hisgeneral complaints and progressreportsregarding the ar leak are uncontested by
Respondent. Therefore, Complainant’ s actions regarding the defective equipment congtituted protected
activity.

Complainant aso stated that during this route, he spoke with a Department Of Transportation
officer regarding his excessve fatigue and his annoyance with his Qualcomm unit. See TR. 118-120.
Under the current law, speaking with a government officia about violations of the Federd Motor Carriers
Safety Regulationsis a protected activity. Gagnier v. Steinmann Trangportation, Inc., 91-STA-46 (Sec'y
July 29, 1992). Therefore, while Complainant’s testimony with the D.O.T. officer is not independently
substantiated, he has consgtently relayed the generd substance of this conversation in subsequent
documents written to both Respondent’ s management and for litigation. See RX-6; RX-50. This Court
will consder Complainant’s verson of these complaintsas credible. Therefore, his communications with
the D.O.T. officer condtituted protected activity.
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August 15, 2000 Communications with Dennis Wilkinson

The record reflectsthat on Augugt 15, 2000, Complainant sent Dennis Wilkinson a memorandum
and engaged ina subsequent conversationregarding severa issues of concern. Some of theseissueswere
fatigue-rdated and others were statements about the industry in generd.  There is a point at which an
employee s comments and concerns are too generd and informal to give an employer sufficient notice of
acomplaint or protected activity. See Clear Harbors Envtl. Servs. v. Herman, 146 F.3d 12, 22 (1% Cir.
1998). As such, Complainant’s generd concerns about trucking safety and improvement suggestions,
while admirable, will not be considered as “ protected” by this Court. However, in both his memorandum
and his conversationwith Mr. Wilkinson, he did discuss the excess fatigue that he actudly incurred onthe
route to Houston on Augugt 12 and 13, 2000. See CX-2; RX-6; TR. 123-128. The contents of
Complainant’s memorandum and conversation with Mr. Wilkinson about his fatigue are sufficiently
documented both in testimony from Mr. Wilkinson and in the documents produced at the hearing.
Therefore, these communications were related to a possible violation of the Regulations and condtituted
protected activity under 831105(A).

August 25, 2000 Communications regarding pre plan dispatches

Complainant aleges that on August 25 and 26, 2000 he complained to both the dispatcher and
Dennis Wilkinson that he was being asked to commit on dispatches in excessof his hours of service. See
TR. 140-151; CX-3. Scott Cochran, the digpatcher planning the routes, testified that after rechecking the
preplans prior to hearing, Complainant would have been driving in violation of his hours of service for at
least one of theloads. See TR. 332-356. Since Complainant would not commit to taking either pre-plan,
this Court finds that his actions condtitute arefusd to drive. Therefore, Complainant’ srefusa to drive due
to a possble hours violation on August 25, 2000 are protected under subsection (B) of the Act. His
conversation with Mr. Wilkinson on August 26, 2000, as it related to the hours of service violaions, are
protected under subsection (A) of the Act.

August 28, 2000 M esting

OnAugug 28, 2000, Complainant was called in to meet withMr. Richard Meghan. Mr. Meehan
credibly testified that this meeting was merdly to determine what was happening with Complainant’ srefusal
to commit to a pre plan and hiswish not to drive at night. See 175-181. He stated that he had received
no information related to any safety complaints made by Complainant from Mr. Wilkinson. See Id.
Additiondly, Mr. Wilkinson confirmed that the only information he relayed to Richard Meehan prior to the
meseting was his concern about what he perceived to be a driver’ srefusal to drive a night and refusal to
commit to apreplan. See TR. 357-400. Hestated that there would have been no reason to mention the
memorandum regarding Complainant’s trip to Texas or his conversation with the D.O.T. officer to Mr.
Meehan, because Complainant had indicated that these issueswere resolved.  See TR. 357-400. This
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Court findsthat Mr. Wilkinson' stestimony, as corroborated by Richard Meehan, iscredible. Additiondly,
the request for ameeting would not be unusua given that refusing to drive at night without a clear reason
would be vaid concerns for a trucking company that does most of its routing during the night hours.

Complainant’s and Richard Meehan's testimony regarding the actua contents of this meeting do
contain some amilarities. However, in weighing the evidence, this Court assgns Mr. Meehan’ sversionof
the meeting determinative weight. Throughout the discovery processin this hearing as well ashis OSHA
complaint, Complainant was asked to provide al instances of aleged “protected activity.” Hedid not list
his meeting with Mr. Meehan in any of these documents or dlege that he made safety complaints during
sad meeting. See RX-50; RX-51. Even in the proceedings before this Court, Complainant did not
origindly alege that protected activity occurred during this megting.  This dlegation was not included in
Complainant’s case until Mr. Meehan testified that he wasrespongble for letting Complainant go. While,
filing an amended complaint, in itsAf, is not suspicious, this Court finds that Complainant ‘s last minute
dlegation, when he had ample opportunity to document it in discovery and prior proceedings, greatly
diminishesthe credibility of hisversonof the conversation. Complainant’sjudtification that Mr. Meehan's
testimony suddenly “jarred his memory” is insUffident to dlay this Court’s suspicion, especidly since
Complanant reiterated during his testimony that he was a*“ stickler for detalls’ in recounting his version of
events. See TR. 50-60.

Complainant testified that during this meeting, he informed Richard Meehan of al of his concerns
regarding fatigue, his problems with the Qualcomm, the pre plans, his discussons with Mr. Wilkinson,
conversations with the Department of Transportation officer, and what he perceived as problems in the
trucking industry.  See TR. 175-181. While Mr. Meehan does not deny that Complainant did speak
generdly of problems plaguing truck drivers and his wish to improve the indudtry, he tedtified that
Complainant focused mainly on his fatigue and dissatisfaction with the preplan system. See TR. 33-38.
He stated that Complainant did not mentionhis conversationwiththe Department of Transportationofficer
adl Seeld.

Usng Mr. Meehan's verson of the conversation as determinative, this Court finds insufficient
evidence to find that this medting was covered under the Act. First, Complainant’s general comments
about safety regulations, do not condtitute specific complaints directed towards Respondent. Therefore,
hisgenerd commentsadesire for the industry or federa regulations to accommodate the d eep rhythms of
other drivers or himsdf would not trigger the application of subsection (A) of the Act. Additionaly,
Complainant’ s specific complaints about being fatigued cannot be considered protected activity under the
Act. According to Mr. Meehan, these complaints of fatigue related to Complainant’ s inability to control
when he would becometired. See TR. 33-41. Complainant attempted to explain thisissue by discussing
his circadian deegp rhythms, aconcept which Mr. Meehan admits only vaguely understanding. However,
the testimonia evidence shows that this issue was not discussed in the context of hours of service
regulations or any other federd regulation. The only remote connection was Complainant’s wish that the
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trucking industry would recognize the concept of circadian deep rhythms. See TR. 30-41. Asdiscussed
previoudy, the fact that Complainant would likefor the trucking industry and Respondent to accommodate
adriver's degp rhythmsis not enough to convert this conversation into a protected activity.

BasedonMr. Meehan’ sversionof the meeting, Complainant indicated that he did not wishto drive
a night and could not predict his fatigue due to uncontrollable circadian deegp rhythms. Any connection
betweenthese assartions of fatigue and any dleged violations of federa regulations issmply too attenuated
to consider this conversation a protected activity. Therefore, the complaints made during the August
meeting are not protected under subsection (@) of the Act.

. ADVERSE ACTION AND CAUSATION

A prima facie STAA retdiation case also requires both that the employer be aware of this
protected activity and that the adverse actiontaken againg the employee be due to the protected activity.
B.SP. Transp., Inc. v. U.S. DOL, 160 F.3d 38, 45 (1% Cir. 1998).

In this case, Mr. Meehan had the sole authority to terminate Complainant. He testified that he
made the decison to “sever” Respondent’s rdaionship with Complainant after his meeting with
Complainant. See TR. 30-45. This Court finds that “savering” the relationship isidentical to terminating
employment and condtitutes adverse action. Therefore, Complainant has presented sufficient evidencethat
adverse action was taken against him subsequent to the meeting on August 28, 2000.

Complanant dso mugt prove that Respondent severed its rdationship with hm because of the
protected activities found inthiscase. This Court notes that there was a short period of time between the
occurrence of Complainant’s protected activities and his termination.  Under some circumstances, this
could be evidence of a causative link between Complainant’s protected activities and his termination.
However, after congdering the testimony and evidence presented, this Court finds that the circumstances
surrounding his termination were not related to any of these protected activities.

Under the current law, the employer must be aware of the protected activities. See McDonnell
Douglas Corp. v. Green, 411 U.S. 792 (1973); St. Mary’s Honor Center v. Hicks, 113 S.Ct. 2742
(1993). While this Court found that Complainant engaged in severa protected activities while employed
by Respondent, thereis no evidencethat Mr. Meehan, the individud who terminated him, evenknew about
them. Mr Wilkinson testified that he did not informMr. Meehan about the events occurring on August 12
and 13, 2000, because he thought both the fatigue and mechanical issues expressed during that period of
time had been resolved. See TR. 357-400. In any event, the testimony from Respondent’ s management
is unanimous in that Complainant would not have been terminated or disciplined for alate ddivery due to
mechanical problems or stopping to rest. See TR. 357-390; 280-300; 413-424. Additiondly, Mr.
Wilkinsontestified that he believed that Complainant had resol ved hisissues regarding the conversationwith
the D.O.T. officer, so he did not mention the conversation to anyone dse. See 357-390. Therefore,
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Complainant has produced no evidence that Richard Meehan, the only individud in this case with
termination authority, knew about the specific instances of protected activity occurring during August 12-
15, 2000.

Additiondly, Mr. Wilkinson testified that when he contacted Mr. Meehan regarding his concerns
fromthe August 25 and 26, 2000 communication fromComplainant, he relayed only his general concerns
regarding the pre plandispatches and Complainant’ s ingbility to ssfely operateatruck. See TR. 357-400.
This generd communication between Mr. Wilkinson and Mr. Meehan is insufficient to prove that Mr.
Meehan had prior knowledge of these protected activities prior to his meeting with Complainant.
Complainant’s mere suspicion that Dennis Wilkinson was going to take action againg him and “lure him
into a medting” after the conversation on August 25, 2000 is insufficent, by itsdf, to establish that Mr.
Meehan had prior knowledge of Complainant’s protected activities.

Evenif Mr. Meehanknew about these activities, Respondent has presented sufficient evidence to
rebut any inference that these activities caused Complainant’s termination. Mr. Meehan testified that he
based his decision to terminate Complainant soldy based onthe information discussed during the meeting
on August 28, 2000. See 40-41. After examining the evidence presented on the contents of this
conversation, this Court findsthat hisdecisionto terminate Complainant wasinfact based on his perception
that Complainant could not safely operate atruck for Respondent. Specificdly, this safety concern was
due to the perception that Complainant’s fatigue during driving was caused by uncontrollable circadian
deep rhythms, and had nothing to do with actud or potentid violaions of federd regulations.

Additionaly, Respondent presented persuasive evidencethatitisinitsbest interest to put the safety
of itsdriversat ahighpriority. Gary King testified that al management, including Mr. Meehan, should be
concerned withmonitoring driversto ensurethe safe operation of the trucks. See TR. 413-424. Thesafety
bonusesfor the driversa soexhibit theimportancethat safety plays in Respondent’ soperations. See RX-5.
While this is merely persuasive for this Court, it does directly contradict Complainant’s assertions that
Respondent terminated him for incurring mechanica truck problems, expressing concerns abouit fatigue,
and running drivers “intothe ground.” See CX-3. Whether Mr. Meehan’ s decision was the correct one
is not for this Court to decide. Based on the evidence before this Court, however, it was a reasonable
given the contents of the conversation that he had with Complainant. Therefore, Complainant has faled
to prove that Mr. Meehan either knew about the occurrence of any protected activitiesor terminated him
because he engaged in these protected activities.
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1. CONCLUSION AND RECOMMENDED ORDER

Complainant did prove that he engaged in severd instances of protected activity during his brief
employment with Respondent. Additionally, he proved that adverse action was taken against him by
Respondent, which resulted in his unemployment. However, he faled to prove that he was terminated
because he engaged inthese protected activities. As such, Complainant did not make a primafacie case
for retaliatory discharge under the Act, and is not entitled to any remedy from this Court.

Accordingly, this Court recommends that Complainant’'s clam be DISM I SSED.

S0 ORDERED.
A
RICHARD D. MILLS
Adminigrative Law Judge

NOTICE: This Recommended Decison and/or Order and the adminigtrative file in this matter will be
forwarded for review by the Administrative Review Board, U.S. Department of Labor, Room S-4309,
Frances Perkins Building, 200 Condtitution Avenue, N.W., Washington, DC 20210. See 29 C.F.R.
§1978.109(a); 61 Fed. Reg. 19978 (1996).

RDM/ds
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