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DECISION AND ORDER DISMISSING COMPLA INT

This case arisesout of acomplaint of disaiminationfiled by Richad Andrew Grove
(“Grove” or “Complainant”)aganstthe EMC Corporation(*EMC”) underthe Section 806 of
the CorporateandCrimind Fraud AccountabilityAct of 2002, Title VIII of the SarbarsOxley
Act of 2002,18 U.S.CA. 8 1514A (West2004)(heeinafterthe” Sarbanexley Act” or the
“Act”). Secton 806 coverscompanieswvith aclass of securites registeed unde sectionl2 of
the Secuities ExchangeAct of 1934,15U.S.C.8 78|, andcompaniesequire to file reports
under sectionl5(d) of the Securities ExchangeAct of 1934 15 U.S.C.780(d),or any officer,
employeegontractor subontractor, or agent of suchcompanies.Section806 protects
employeesvho provideinformation to a coveredemployer or a Federalagencyor Congess
relating to allegedviolationsof 18 U.SC.A. 88 1341 (mail fraud),1343(wire, radio, TV fraud),
1344 (bankfraud),or 1348(securitiesfraud),or anyrule or regulationof the Securitiesand
ExchangeCommission,or anyprovisionof Feder&law relatingto fraud againstshaeholders.



The Secetaryof Laborhasissuedmplementirg regulationsvhich arefoundat 29 C.F.R.Pat
1980 (2005).

I. Procedural History

In his complaintfiled with the U.S. Departmenbf LaborOccupationaBafetyandHealth
Administration(“OSHA”) on April 13,2004,GroveallegeshatEMC “alienated him on
November6, 2003,terminatedhis employmenbn Januaryl5, 2004, cut off his healthbenefits
anddeniedhim “COBRA” benefitscoverag in retaliationfor protectedactivity in raising
concernf improprietyin aNovember4, 2003letter to EMC officials. Administrative Law
JudgeExhibit (“ALJX") 1. By letter dated May 11, 2006,the Regonal Administratorfor
OSHA, acing asanaget for the Secetaryof Labor, notified Groveof the Secretary’$-indings
thattherewasno reasoablecauseto believethat EMC had violatedthe SarbaesOxley Act. Id.
Grove appealedhe Regonal Administrator’'sdeerminationandrequestedaformal hearingin a
letter datedJunel2, 2006which was recaved by the Office of AdministrativeLaw Judges on
Junel6,2006. ALIX 2.

On July17,2006,EMC filed amotionfor summay dedsion seekingto dismiss Grove’s
complaint. ALIX 4(8. OnAugustl, 2006,Grovefiled aresponseentitied“RICHARD
ANDREW GROVE'SEVIDENCE AND DISPUTEOFEMC'S FABRICATED FACTSIN
OPPOSITON TO EMC’S MOTION FORSUMMARY DECISION.” ALJX 11. Because
Grove’'sresponselid not fully addesseMC'’s factud allegationshewas orderedo file a
supplementaanswemwhich wasreceivedon August24,2006. ALJX 13. On Septembell,
2006, | issuedanorderdenying EMC’s motionfor summarydecison. ALJX 27.

A hearingin this matter was hdd before the undersigneddministrativeLaw Judgeon
October24 - 26,2006 Priorto theheaing, EMC filed aMotionin Limine to excludecertain
exhibitsprofferedby Grove, spesifically audiorecordingof telephoneconversationsvhich
Grovesurreptitiouslyrecorded. ALJX 17. At theheaing, | took EMC’s objedion under
advisemenin orderto allow paties the opportunity to analyzetherecordingdeviceandsulmit
experttestinony asto auhentiaty and reliability of the proffered evidence.HT at885-87. On
December12,2006,EMC filed areportfrom their expertcontestinghereliability of the
recordingdevice ALJX 48. OnJanuary3, 2007,Complainanfiled his expertreportrebttting
Regpondent’'sexpert. ALIX 49. OnJanuary 26,2007,anorderdenyingEMC’s Motion in
Limine wasissued.ALJX 50. OnFebruary 16, 2007,Grovesubmittedhis postheaing brief
(“GroveBr.”). Thatsaneday, respondenEMC Corporationalso submittedits posthearing
brief (“EMC Br.”). Exhibits and evidence submittedin supportof the patties’ regective
postionsarehereinreferencal as follows: Complainat’s Exhibits (*CX” ), Respondet’s
Exhibits (“RX"), JointExhibits (“JX") andALJ Exhibits (“ALJX"). TheHearingTranscript,
totaling930 pages,is referencedas(“HT").

After carefulreview of the evidentiary recordandconsideation of the parties
argumers, | concludetha Grove’sconplaint is untimelywith respecto his allegationsof
retaliation predaing his terminationon Januaryl5,2004. | further condudethatGrove hasnot
methis burdenof provingthathis terminationwasunlawfully motivatedby anyactivity



protectedby Sarbane€xley or that EMC engagedn anyunlawful postterminationretaliion.
Accordingly, his complaintis dismissed.



Il. IssuesPresented

Grove’sconplaintand EMC'’s defensa raisemultiple issues which maybe broady
summaizedasfollows: (1) whether Grove’scomplaintis timely with respetto thealeged
November6, 2006alienaion; (2) whether Grovehas provedthatEMC disaiminatedagainsthim
in violation of the SabaresOxley Act by terminatinghis employmat on Januay 15,2004and/
or by taking or failing to takeotheradionswhich Groveallegesto beretaliatory;and(3)
whetherEMC hasprofferal legitimae, nondisaiminatory reasondor the alegeddiscriminatay
employmengactions.

II. Findings of Fact

On May 22,2003,Grovewasofferal the positionof NamedAccountManageratthe
Rockville, Marylandoffice of LegatoSystems)nc. CX-AA at52; RX-1; HT at642! This offer
sethis basepayat $80,000andinduded the opporturity to ean up to $120,00Gn commissions
providedGrovecouldmeet his sdes quota. RX-1. Groveaceptal the offer andbeganworking
atLegatoon June2, 2003as a Named AccountManage for the Mid-Atlantic regon sales HT
at47? His immediatemanaer wasCharles Giametta(* Giamdta’), and both Groveand
Giamettaultimatelyreportal to BruceGhessling (“Gheeding”), Legdao’s Vice Presidat of Sales
for theEasternRegion. HT at 97,641.

Prior to beinghired, Grovewasinterviewed by both Giametta and Gheesling.HT at116.
Grove,whowasliving in New York when hewashiredby Legato,testified that hetold Giametta
durning theinterviewtha hewasamendle to movingcloserto the Rockville office but wasnot
willing to payfor therelocation. HT at116. Accordingto Grove,Giamettarespondedthd he
couldtakecareof themoving expenses. 1d.> Grove alsodiscussedhis potentid relocationwith
Gheeting duringhis phoneinterview. HT at89293. Ghee$ing askel Groveabouthistime
framefor relocatng, andGroverespondedha he hadsix monthsleft onaresidentialeag in
New Y ork andthathewas unsurewhetherhe couldgetout of thelease pr whetherhe might
haveto sublet. HT at892. Ghesslingtedified it was*critical” for asdesrepresentativéo live
in theassignedterritory because“when you have somebodyremote theyendup not wantingto
covertheterritory asmud.” HT at642-643. Althoughrelocationwasdiscused,theris no
evidencehattherewasary clear undestandingoetweenGroveandhis Legatomaragerson
whenit wasexpectedhathewould mowve closerto the Rockville office. Grovetestifiedthatin

! The partiesstipulatedthat EMC’s purchag of Legato Systems|nc. was finalized in Octoberof 2003 HT at49.

2 Grovetestifiedtha he“did notendorse”the offer letter,and,in anemal faxedwith his reply, he notedhis
concerngegardng arelocatbn packae andchangedob title. HT at45. In this regard,Grovetedified thathewas
offereda posiion asa “ChannelAccountManager” during histelephmeinterview with Gheeslingnsteadof the
NamedAccountManagerpositionfor which hewasactuallyhired. HT at42. However, it is undisputedthat Grove
beganwork at Legatoon June2, 2003. HT at43,47. It is alsoundisputedthatthe offer letterexplicitly states
Legatowould be“boundonly by thewrittenterms”therein. SeeCX-AA at26 and RX-1.

® Giametawasnot called to testify attheheaing. Statementsatributedto Giamettahereinare asrelatedby Grove

during histegimony at theheaing. EMC'’s standinghearsayobjectionto Grove’stestimonyregardingstatements
madeby Giametais overuled. See29 C.F.R.§ 18.801d)(2)(iv).
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Augud andSepembe of 2004he askedGiameta aboutrelocationexpenses,andGiameta
replied, “That’s notgoingto work out.” HT at 119.

During the course of his employment,Grovewasregonsble for sellingLegato’s suite of
software productsto newandexisting Legao businesglients Grovewasaso requiredto
paticipatein quarterlybusinesseview / opportunityforeastingmedingswith Gheesling. HT
at646. In addition,hewas routindy askedto forecast the potentialrevenueoppotunitiesin his
salespipelinefor his marage’s review duringLegao’s weekly salescalls. HT at51,52*

On July 2, 2003,Grovewasdirected by Giamettato recalaulatehis revenueprojection
foreastusinganewformula HT at 50. Accordingto Grove thenew formula“increasedhe
revenuepotentialapproximatey tentimeswithout anychangean the actualqualificationof the
opportunity.” HT at50-51. Grovefurtherstatedthatit was his “professionalopinionthatthe
formulacouldbeused... only to deceve people, becaiseit did not give you realisticnumbers”
HT at51° Usingthenewformula, Groves six monthrevenuepipelineforecastrose from
$925,000.® to approximatey $10.9million. TR at56. OnJduly 2 and 3, 2003,Groveraised
concerngegading theacacuracyof thenewformula,telling Giamettathe newnumbes “could
only beusedfor illicit purposesndthatnothinglega couldbedonewith this.” HT at51,57-58.
Grovetedified thatGiamettarespondé by instructinghim “notto worry aboutit, thosenumbers
aren’t for you; they'refor theguysatthetop.” HT at58.

On July 14,2003,Giamettainvited Groveto takeaboattrip on July 15,2003. HT at59,
65-66. Grovesentanemal to Giameta, informing Giametathathehad a previouslyscheluled
doctors appointmentor July 15, 2003,but Giamettareplied, “If you're seiousaboutyourjob
you'll beontheboat.” HT at64. Grovealsotestified tha Giamettatold him that his job was
dependenobn his partidpationin the boattrip, so he perceved Giametta’'snvitation asonethat
couldnot bedeclined. HT at 67. In additionto Giamettaand Grove JohnNitti, aLegatosdes
execuive, and GarrettTaylor, anothe Legao enterprisesdestean memberandcolleagueof
Grove’s wentontheJuly 15,2003bod outing HT at 60. Grovetestifiedthatwhile Nitti and
Taylorwerein the bathraom during lunchon the outing, Giamettabroughtup Grove’s questions
“abouthowwe wereprovidingnumkbersto managementandadvised that“we do things
differenty aroundhere..if youdon't rockthe boatand you go along with theflow, Brucewill
takecare of you.” HT at65.

* Grovetestifiedtha hefaced chdlenges andfrustraions ashe attenptedto assimilateinto Legatds work
environment. As of July of 2003,he hadnotreceivedbusinesscardsor beenprovidedwith alaptg computer. HT
at 69. In addiion, Groveraisedguestionsvith HumanResoucesdeparmentregardingthe handling of his heath
carecovelge, drawpaymentandimmigration(l-9) forms. SeeCX-AA at43,62, 92,101-102,110,121.
RegardingGrove’shealthinsurancecomplaints,LegatoHumanResoucesManagerScott Sill testified that“we had
(unclearwhethe Legatoor EMC) openenrolment” atthe endof 2003; Grovewas“notified ... andyou never
enrolledfor theinsurance.”HT at835. Sill furthertestfied that“as Legatobecame EMC” Grove’s Legato hedth
insurancdapseddueto his failure to enrollin EMC’s plan Id.; JX-25.

® Grove adknowledyedon crossexaminatiorthathe hasno specializedraining in accountim or finane. HT at349
50.



On July 31, 2003,after Grovesubmittedhis revenueforecastusingthenewformula,
Giamettareturnedt with instructionsto “beef up [the] numbers’ HT at77. Grovethenemaled
Giamettaaskingif heshouldusethenewformula. HT at79; CX-AA at 74. Giametta
respondedhenextday, via telephone telling Grove,“Y es,thisis what!l want youto do, | don’t
wantyou to askanyquestionsaboutit ... justdoit.” HT at73. Grovethensubmittedanew
revenueforecasttotaling approximaely $41million. HT at 73; CX-DD at 3. Grovetestifiedthat
hewasconcernedha thesenumbes would be usedto inflate Legato’spotentialsaleprice, “and
possibly thevalueof the conpany right aroundthe sametime tha EMC was purchasg them.”
HT at168. As helater explainedn aNovember4, 2004 emailto EMC officias, Grovestaed
thathewasconcernd by “the possibilityof Legatointentionally inflating their forecass by
usng nonstandardormulaefor the purposeof temporaily makingLegato'spipelinelook mucd
more significantthanit would be even in the bestof circumstances. . to justify the purchase
price paidafter theinitial offer by EMC.” CX-AA at230;HT at 215.

Accordngto Gheeslingtherevenudorecasing / projedionsusel by Legatowerean
“exercise... for futureplanning,wha wasthe potentialof themarkeplace.” HT at589.
Gheeting stated‘part of my job is to filter throughandput arealistic,accuratdorecast . .
[w]hattheysentbackto me is filtered by mysdf before | would eversendup anynumber.” 1d.
Gheeéing furthertestifiedtha thereverueforecasing “wasjust generallyfor planningpurposes
for thefollowing year,becaise asfar asEMC hadgone,this had alreadygonedown... Thedeal
wasdone.” HT at590° As to the specifc forecastsin July of 2003that Grovequestioned,
Gheeting testifiedthathewas*“not shockedhata manage pushe peopleto say... you're only
committingyourselfto $200,000... you needto stretchyourself.” HT at 592. Regarding
Giamettasinstructionsto usea newformula Gheeslingstated-that wasCharlie’sway of trying
to figure outwhathis foreastwas ... Thatwasn’tcommitied nor it was|[sic] viewed asupside
budgness.” HT at595. Gheeslingcontinued,”l filter thoseforecass, sowhatCharlie sendsup
through me.... doesnotgo andendup atthecomptroller.... So, by thetime thenunmberswere
actuallyatanylevel of comporateview, thesethingshadgonethroughthreeor four filters.” HT
at595596. Thus,Ghessling concludedtherevenueforecas wassubject to threeor four
separatdilters beforebeng seenat thecorporatdevel. HT at596. Gheeslingalsodistingushed
betweerthe exerciseof sizing the potental marketfor Legato’sproductversusa “committed”
forecast,stating“the fore@stthatgoes up, thatis actualrevenughatwe’re sayng we’re goingto
producethis quarte.” HT at607-608. Gheeslingvent onto saytheforecastresultingfrom the
use of the newformula“was not used for reventwe purpose.... [Blecauseéhosenumbes neve
wentto thelevelstha it would take to havesomebodyhavinga converséon with EMC.” HT at
608 Gheeslingermal the nunmbers® marketpotential,whatit the potentialof this market,you
know, bestcase.” HT at 609.

Grovealsocomplainedo Giametta of potential violationsof the GenerallyAccepted
Accountng Practice(*"GAAP”), citing suspiciousactivity hediscovere with respecivhensdes
revenuefrom the NorthropGrummanaccountwasbooked andpotential “poaching”of his
Northrop Grummanand McGraw-Hill accountsby otherLegdo sdesrepresentaitves. HT at
127-34, 173;CX-AA at 156162. GroveallegedthatRichardBruno,alLegdao salesemployee,
contactech corporationon Groves clientlist “pushing NorthrupGrumman to purchasea piece

® 1t is notedthat the parties stipulaed atthe hearingthat EMC's purchaseof Legao was finalizedin Octoberof
2003 HT at49.



of software speeifi cally not usinga purchaeorder, aswasprotocol,andspeifically askng the
Northrup Grummanclient to providehis American Expressnumbe for thetransaction.” HT at
128 Grove wasconernedtha Brunowasworkingin hisaccountduring“July, Augus and
Septembergollectingordes which don’t show up on Legato’sbooks.” HT at 130-131; CX-AA
159160. ThereafterGrovecomplaned aboutthese transationsto Bob Ligocki, a
compenationspecialisiat Legato:“We neal to haveaccessto theresellerdoaumentation . .
Accordingto GAAP to my knowledge,if Legatocanship productandbookrevenuethenthis
informationmustbein Legato’s possessioand accordirgly shouldbe madeavailableto the
reps.” CX-AA at160;HT at134. As areault of his complaints,Groveassertsha “Giamdta's
attitudetowardsmechangel ... hewasholdingmeto a higherstandad of accountability”than
his colleagues.HT at134/

Respondng to Growe’s allegaionsof GAAP non-compliance Gheesing testifiedthat
Legato’s corporateaevenue opemtionsunit “interpretsGAAP rules,interpretsall theauditing
rulesto ensureghatwe arein conmpliance” and made the determinatiorasto whenrevenuecould
bebooked. HT at525,528. Gheesling furthertestified thatcustomes occasiondly askto defer
paymentfor a periodof time, butdeferral “doesn’tinvalidate thecontrad.” HT at526. In such
circumstancesGheeslingestified, revenueis usually bookel uponformationof the sales
contact HT at523. Gheesling howeve, disavowedanyexpeatisein GAAP, statingthathis
primary job function revolvesaroundmakingsuresales representativeget paid, while it is the
respongbility of thecomptoller andthe corporde revenueoperationsunit to determinevhen
revenuecanberecognked HT at527-528.

During theearly partof hisemployment, Grovecameto the belieftha hewasnotbeing
propealy creditedwith salescommissionsn severakransations,includinga dealwith Bank of
Tokyo thathe hadbeenassignedo closeby Giametta.HT at 108-109,111;CX AA at 106-109,
196 On Septembel8,2003,heattempedto obtan clarification regarding the Bankof Tokyo
saleandcommissiorduringa confeencecall with Gheesling andGiamettawho indicated tha
the Bark of Tokyowasoneof anothersales represataive’s “hold-outaaccounts: HT at113
114. At thehearing,Gheesling statedthat Legatohadno formalizedpolicy in 2003regading
pulication of thelist of hold outacmuntsand thathetold Grovetha Giametta‘hasarightto
makecertaindecisbnsabouthowwe manage.”HT at 736,713. Gheeslingexplainecthathe
typically allowed manages a degre of latitudewith regad to sdes representative’s
compenationandtha sales repreentatves aretypicdly compeasatecdonthedealswhere
“they’re doing the majority of thework, thefirst thredold theyhaveto proveto meis thatthey
did themajority of thework.” HT at 533-534. As to the Bankof Tokyo sde, Gheeslingestified
thatit washis understading it was an “opportunitythathad alrealy beenworked” prior to
Grove’'sinvolvementwhich was limited to “provid[ing] a quoteandmaybe a concall or
somehinglike that... | don’t think it waswhat| would considersignificant.” HT at 538.

Toward the endof the Sgptember18,2003conferencesall, Gheefing aked Groveabout
his “non-compliance”with his contrad thatrequiredhim to relocateto the Rockville area. HT at

" Groveneve articulated how Giameta held him to a higherstardardof accoutability vis-a-vis othersales
representative



115® Grovetestifiedthathediscovere during the ensuingconvesaion that“ Gheeslig had
approvedthe moving expenses’and that “Giamettanever communicatd it to me,ever,onany
ocason.” HT at119-20. Gheslingtold Grovethathe hadto makeadedsionandthathis
failure to moveby thefirst of the yearcould createa problemfor his continuedemployment. HT
at122. In Grove’sview, this meanttha Gheesing would be satisfiedsolong ashe moveddown
to histerritory by theendof 2003. HT at126. For his part, Gheeslingestified the expedation
thatGrove would movefrom New Y ork City to alocationwithin his assignedsalegerritory was
a“key condition” of Groves hiring, “becauseat madeno sensefor meto hire somebodyn New
York City whenl couldhave hiredsomebaly in D.C.” HT at642,698700,892.

In fact, Groveneverdid relocateto a placewithin his assignedsaleserritory. He did
however leavehis apattment in New York City to movein with anothe Legatosales
representaitve in Princeton, New Jerseybecausd wasnot making themoneyl expected|[so] |
wasgoing to leavemy apatment two monthsearly ... [and] subletmy apartnent ... to raisethe
moneyto be ableto moveto Virginia.” HT at117° WhenGheeslingsulsequetly learnedthat
Grove hadmovedto New Jersey instead of alocalewithin his salesterritory, he“was pretty
livid, becausé felt like, you know, one thing thatwas very clear,evenin my interview with
Richard,wasthatthejob waslocatedin D.C.” HT at643.

On Octoler 20,2003 Grovereceivedemail notificationof a Legatonewemployee
training sessionscheduld for November-6, 2003in California CX-AA at165;HT at427.
Grovewasawaretha thetraining sessiorwasmandatory HT at 428. Grovetestified that, on or
aboutOctober24,2003,after readingstoryon the internetaboutan employeeof Northrop
GrummansubsidiaryLogicon being*“arresed” by the Securities andExchangeCommission
(“SEC) in connetionwith Logicon’s dealingswith the Legatosalesgroup,he contated Kevin
Gross(“Gross”), anattorney with the SanFrangsco officeof the SEC HT at157,160. Hesaid
thatthis contactwasmotivated by,

My concerrwasmainly tha it involvedanaccourt for which | was regonsible,
and accaintfor which | hadidentified numerousventsof anomalousdivity ...
| wastalking aboutthe GAAP violations. | mentionedthat therewere numeras
accouns, specificallyNorthropGrummanwhich did not have theenduser data
beingprovidedfor thesale... | asked aboutthe oneoff sideletters andside
agreements.. andl wantedto know to what effectarethoselegalor illegal.

HT at165166. Grove also told Grossthathe had“audio recordingsof the peoplein
guestionwhich hewas unwilling to disclosebecausdedid not havelegalcounsel. HT
at166-167. Grovetestified thatGrossinformedhim tha since hewasnot represered by
counl, his dealingswith the SEC“neededto be a oneway relationshipwhich meant
thatl coud voluntarily call him andgive him updates.”Id. Grovetold Grossthathe
would rathergo to EMC with hisinformationand “see howtheyreact.” HT at 168.

8 Grovetestifiedtha Gheeslinchadpreviouslyraisedthe subga of his relocationduringa quarterlybusnessreview
on August14,2003. HT at126.

° Grove statedthatheinformedGiameth of his planto move to New Jerseywherehe would beworking out of a
homeoffice ard that Giamettanevertold him thatthis arrangmentwasnot satisfactory.HT at117-118.
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Grossreporedly instructedGroveto cortact him in acoupleweeksafterhe hadgonre to
EMC andlet him know how EMC readed. Id.

On Octoler 27,2003 Gheeslingsent Grovean emailrequesing he contad Oliver
Landauto discussa potentia salesopportunity. HT at 139-140; CX-AA at174. Grovespoke
with Landaulaterthatsameafternoon. HT at 140. Thenextday, Grovereceiveda call from
Giamettawho said“it hadcometo his attentiontha [Grove] wasespusinga negativeattitude
themostnegtive attitudeeve espousedand requestedtha Grovemeethim in New York City
thenextfollowingday. HT at141,446-451. Groveand Giamettavehementlydisagreedvith
eachotherovertheattitudeissueduringthis phoneconversation.HT at446451. Grove
respondedo Giamettas commentsabouthis attitudeby asking,“Why don’t youwork on
keeping peopk out of my accounts,all right? Why don’t youwork on doingyour job andstop
trying to harassmewhile I'm trying to do my work, Charlie?” HT at447-448° Groveinitially
refused Giametta’'srequestfor a meeting stating “unlessyou tell me specifically who saidwhat,
you’re notgoingto see metomorow” and“if youwantto see metomorrow you needto tell me
who said what,” but helaterrelentel andagreedo meetwith Giametain New York City. HT at
448449, 451

Gheeting alsoclaimedthat Grove’sattitudewasnegative. As aresultof his
conversationsvith Giameta, Gheesling saidthathe becameawae aseaty as Septembeof
208 that Giametta‘was fundamentallyhavingharderand hadertimesdealingwith [Grove]. . .
It was like [Grovewas]preaching and. . . on asoapboxaboutissues . . . it seened that[Grove]
hadto persistandto argle in front of everybody,that[he] couldn’t takeit offline.” HT at 616
617. Gheeslingestified thathe“neededo stepback in andmakesurebothpartieg|i.e., Grove
andGiamettaJwereclear . . . aboutthe expectation®f ... working positively.” HT at713.

On Octoker 28,2003 GiamettasentGrove anemail staing thatLegao neeledmore
activity in themid-Atlantic states.CX-AA at190. In his email reply thatsameday, Grove
acknowledgedhat Giamdta’'s messageoncernedow he was not doingenoughput he asseted
thathislad of produdivity asmeasuedby revenuevasnotduealack of effort, but ratherto
“an inefficientwork environment” in which he claimedto be “burdenedwith unstructured,
unrefined,andmandaory taskswhich aregivenpriority.” 1d. at191.

On Octoler 30,2003 Giamettaand Grovemetfor alittle overonehourto discuss
Grove’satttudeandhis frustraionswith thecompany HT at 148. Grove proceededo outline
his corcernsregardingGiameta “allow[ing] otherrepsto poachin my accounts . . [and]
anomaloudiscal activity thatshouldbe monitored,”and Grove’sbeliefthathewasnat beng
paidproperly onsalesto hisclients. HT at148151. GroveandGiametta discused “mutual
goals,”and Grovetestifiedtha while therewasanunderstandinghatthey would try to meet

19 As discussd above, EMC’s objedion to the adrission of Growe’s sureptioustaperecadingswasoverruled.

™ On crossexamiration, Groveindicatedthat he believedhe coud unilaterally refuse to mee with his managr
“undertermrs of retalation” and thathefelt Giamettawas retaliatingagansthim atthe time the call wasmade. HT
at 468. Grove allowed his taperecorderto contirue runningafterthe telepfoneconvesation with Giamettaended,
and heis head discussinghe cal with his fiancéeand Mr. Taylor, his coworkerand housemate. HT at449-467.
During this disaussion,Grove discusse his poteniial next stepsjncluding advising EMC thatthey were “bringing a
cancerinto [their] greatcompany,you know, that couldkil | the whole merger.” HT at463-464.
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thosegoals,“there was no stipulationthatif you don't meetthesegoalsyou will beterminated.”
HT at151-152,170. At thecondusionof this meeting,Grovetold Giamettathat he had
contactedhe SEC:“One of thelastthingsl sad to him was, ‘Hey, do you know anything about
the Northrop Grumman enployee beingarrestedon Septembe8™, 20037.... | readthat this guy
wasarrested andthenl cdled theattomeysat the SECto inquire.” HT at153-154. Grove
furthertestifiedthathe told Giametia, “All | did wascall themand asksone questions. but
fromwhat theattorneysaid,it sounddik e the questionsandconcerns..could be problemaic”
with regardto the EMC aaqquisition.” HT at158,171. Grovedescribedsiametta’sreactionto
this reveldion as“noticealy distraight.” HT at172 Thiswasthefirst time Grovetold anyone
atLegato/ EMC of his contact with the SEC. HT at 159.

GroveandGiamettaattended a meding on October31, 2003 with sdesrepresentatives
from EMC. While atthemeding, Giamettapulled Groveasideand akedhim whathe hadsad
totheSEC. HT at194. Grovesad thatherefusedo discusshe SECconversationsintil after
his “unresolvedssues’(i.e., his complants aboutthe Bank of Tokyo commissionconcernghat
thatothes wereworking on his McGraw-Hill accountsand the Northrop Grummart'anomalies™)
wereaddessed.HT at195196. Laterthatsameday, Groverecaved anemailfrom Giameta,
with a 30-daygoal planattached. HT at201; CX-AA at216. Groveadknowledgedhatthe 11
goalslistedthereinarean accurate representatioof whatheandGiameta hadageed to during
their October30,2003meding, “with theexceptionthatMr. Giamettdeft outanygods thathe
hadbeenresponsibldor, like gettingto the bottomof the NorthropGrummanandthe... other
concernghatl hadexpressedvith relationto my work environment.” HT at 204. The 30-day
goalslistedin Giamettas emal indudedthefollowing:

1. Sponsorl exeative breakfat in Novembe locaedin the WashingtorDC
area

2. CloseNASD

3. Schedule4 Webexor Presentaionswherel will attendby endof
Novenber. Marriot, Fannie Mae, BearStans,McGraw Hill, AMS

4. CompleteLSW training

5. Deliver2 Quotesfor Replistor,N/W, or DX by end of November.

6. Scheduletwo EMC mappingmeetingswhich | will attendby endof
Novenber

7. Closeaminimumof $200,000

8. PresntTAS Plansfor Marriott, Fanne Mae, andMcGrawHill by endof

Novenber

9. Denvonstratqustified pipelineof $1,000,00y endof November

10. Immediatelystopprojeding a Negativeattitude

11. Presntto meacompreénensiveAccountMatrix for yourtop 20 accounts
identifying individualsresponsibldor evaluatingLegatos Extended
ProductSet.

CX-AA at216. Althoughhe testifiedthatheandGiamettaagreedn thesegoals,in his brief

Grove arguesthatthe 30-dayplan was pretextual in natureand not createdn goodfaith, but
ratherto establisha foundaion for his eventualdismissal. GroveBr. at4, 7-8.
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On or aboutNovenber3, 2003,Grovedecidedthatit wastime to identify someonan
EMC to whomhecouldtakehis concerns.HT at210. Grovetestified he soughtout:

the highestpersonin human resourcegor the companythat just
purchasdusandlay out my conceernsand my, you know, concerns
overahosile work environmentnd ... theseotherthingstha |
had witnessedvhich seemedo fit in with someof thes other
thingsthat peopleare now beingaresteal for. So, primaily | had
concernsoverahostilework environmentandpeoplepoahingin
my accountsanda bund of, you know, little thingswhich make
your job really hardto do, and, secondarily, | had seiousconcern
thatLegatowasdoing samehingillegal and thatEMC andits
investorsandclients weregoingto have to payfor thatat some
point.

HT at211-212. As discussal above Grovewas previouslyscheduledo departon November3,
20@8 for themandatory_egatotraining sesgn in Cdifornia. However, Grovedecidednsteal
“not to go awayfor aweek ... butto stayhere,engagemy concernsalert EMC andconinueto
work on ... assgnments... pertainingto my 30-daygoals.” HT at216217. Grovedid not
inform anyonen Legatoof his decisionto not attendthetraining session. HT at217,435.
Indeed the recordshowstha Giaméta, Gheeting andSill only discovere that Grovedid not
travelto Californiawhen they confirmedhewasnot on his scheduledlight on November6,
200. JX-7.

On November4, 2003, Grove senta lettervia emailwhich sé forth in detal hisvarious
concerngo JackMollen, EMC’s Vice Presdentof HumanResourcs, andPaulDacie, EMC'’s
GeneralCounsel.HT at212; CX-AA at 2282322 |n theletter, Grove detailed his coneerrs of
improprietywith regad to Legato,including the possibility of “Legatointentionallyinflating ...
foreasts. . . raisingthar pricing” structurefor certainproduds, andrevenuaecognition that
“seempd to beoutsideof GAAP regulations.” CX-AA at 230-231. He wrotethathewas
presenting‘primarily an HR issue..and se@ndarilypresentingconcerns.. regardingLEGATO
andhowtheiractionsare affecting EMC’s investmenin purchagsg Legao” andthathis “goal is
to beable to haveEMC addresstheseissuesan a confidentialandtactful manng” and“allow
EMC to actonit's own accord without anyinterventionby the SEC.” Id. at229. Grove stated
thathewasinterestedn having an “initi al meding” wherehewould “look for guidanceon what
EMC candoto ... immediatelyaddresshes issues”andthat“follow ing the meding, | will
asesif EMC’s prescrileddirediveswill satisfyandaddres my cone@rnsaswell asactin the
beg interestsof theshaeholdes and protectEMC.” 1d. at229230. He further statel that after
aninitial meetngwith “onepersonwho candocumenimy concernsand inform measto a
proces to bring aboutaresolution,| will thenbe opento disaussingwith EMC's COOand
GeneralCounseljf youdeemmy concerngnutud to them aswell.” Id. at230. Grovealso
statedn thisletter that*it is notmy intentionto removemysdf from my regonsibilities ... in
closingQ4 business,but healsostatal thathe had” enteredprotectedactivity” andwasseekng

12 At thehearig, Grovetestifiedthathe expectedDacierand / or Mollen “to interveneard communicatevith
people”regarding hisabsencdromtraining HT at435.
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“asylum, possiblyin theform of a paidleaveof absence...angrotect[ia]...from direct
retaliation.” 1d. at230-231. Grovetestifiedtha after sendinghe November4, 2003letter,he
continuedto “reportto work every day,” workeddiligently on his 30-daygods andassistedvith
generatingsakspropos#s. HT at220,502;seealsoJX-22.

On November6, 2008, Giamettasent Grove anemail statingthathe hadreceivedno
communicatiorfrom Grove despiterepeatedattemptdo contad¢ him via cdl phaneand warning,
“I'f youdo notgetin touchwith me, | will assumeha this constitutes/our resgnationand
proceedaccordingly.” HT at 221;CX-AA at239;JX-5. Ghee$ing also sentanemailinforming
Grovethatit was“vital” for him to contact Giametta. JX-6. In responséo thes emails
inquiring asto his where®&outs,Grove sentemailson Novembel6 to Giameéta andScottSill, a
HumanResourcegxecutiveat Legato,advisingthemthathe had writtento EMC management
seeking‘asylum” andinstructingthemto contacteitherDaaer or Mollen with any further
guestions HT at223;CX-AA at243245.

Gheeding testifiedtha he deaded to terminae Grove’semploymenbn Novembe 6,
2008 afterhehadlearnedhatGrovewasnotin attendanceit the Californiatrainingwhich he
consideredo beof the highest priority for any newly-hiredemployeethatnothingwas
physicaly wrongwith Groveandthat Grovehad not communcatedwith him. HT at554, 567-
568 In Gheeslings view, Groves adionsamountedo unaceptablansubodination. HT at
568569. At thatpoint, Ghessling asked Legato’sheadof Human Reurces Kimberly Sculze,
aswell asSill to immedidely initiate acion to terminateGrove’semploynent. HT at 568; JX-6.
Gheeting testifiedon bothdirect andcrossexaminationtha hehadno knowledgeof Growe’s
Novemberd, 2003emal or any alleged protectedactivity at thetime he madethe decisionto
terminate Grove. HT at553-554,567-568,571,626. Groveacknowledgean cross
examiration thathe“never asserté to Mr. GheeslinghatI’'m seeingillegal activity.” HT at
417.

Grovetestifiedthat,sometine after 6:00p.m. on the evening of SundayNovember9,
200, Dacier left him avoicemal messagestating thathewantedto meetwith Groveto discuss
his “allegations.” HT at 226. Groveredied by emailon Novembe 10, denyingthathehad
madeany*“allegationsor accusations’in his November, 2003emall andstatingthathewas
concernedhathehadnotbee contactel by EMC’s humanresouresdepartmentsincehehad
primarily raisedahuman resource concern.CX-AA at246.

On Novemberl0, 2003, Grovedid not participatein the weekly Mondaymorning sdes
call heldby Giametta HT at436. Also on Novemberl0, Groverecaved separatemailsfrom
Sill andDacierwho bothasked Groveto contad themto discuss his concerns.CX-AA at 247-
249" Laterthatevening,Sill called Groveto inform him tha hewasbeingterminatedfor
missng themandatoy salestraining HT at232, 810. Grovetestifiedtha heand Sill thenhada
candidconversationgduring which he informed Sill of the* SECproblems... problemswith

3t is notedthatin his emailresponseo Grove, Daciertacitly acknavledged Grove’s objectionto his useof the
word “allegations” whenhereferredto Grove’sdisclosuesas“concems.” CX-AA at247-249. Dacieralsotold
Grovein thisemal thathedid notneedto have anattorrey presei at the proposedmeetingto discuss his
disclosures.
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NorthropGrumman... inflated revenueforecass, thatl wasaskedto falsify thoseforecass.” Id.
Accordingto Grove,this call ended “amicably . . . | believedfully thathewasgoing to broke . .
.ameetnhgwith JackMollen.” HT at236. Sill corroborateddomeof Groves accouniof the
Novemberl0, 1003telephonecdl, staing tha hedecidednotto proceedwith the termination
afterlisteningto Grove HT at815; but he testified tha herepededly urgedGroveto contact
Dacier. HT at831-832. DespiteSill's urgings,Groveadvised Dacierin anemal thatpresating
Dacierwith theinformation on his coneems “would notbeto my benefit atthistime” CX-AA
at251. Inthis email, Groveattemptedo explain that hewasmotivatednotto coopeate by a
fear thatDacierwould be “thinking of waysto protect EMC” insteadof actingon Grove’s
concernsandheonceagaininsisted thathewantedto ded with someonein HR beausehis
“concernsareprimaily issues pertainingto possibleunethicalor unproessionalbehavior— not
neessrily illegal, or atleastl amnotone to makethatjudgment.” 1d.

On or aboutNovenber11, Gheeslingrecaved a call from Sill andSchulzewho informed
him thatGrovewas“to bereinstaed full time while this matterwasreviewed.” HT at561.
Grovetedified thathethenreceved anemal from Sill informing him that EMC had“reinstatel
[his] emailaccount”and tha hewas “still employeal at LGTO/EMC.” HT at240, CX-AA at
254. Thatsane day,healsoreceved anemailfrom Ghessling statingthe quarterlybusiness
review meetngwasbeng hdd thenext day. HT at436,JX-38. Grovedid not attendthe
busnessreview meeting. HT at437. During cross-examinationhe admitted heknewthathe
wasexpectedo attendandwas not excusedrom attendingHT at436. Whenquestionedbout
whetherheunderstoodheimportance of attendinghe quarterlybusnessreview, Grovetestified
he“also understoodhat | had engagedin protectedadivity and. . . notified EMC, andEMC had
nottakenanyaction.” Id.

Grove maintainghathe continuedto “report” to work after his reinstatemenin
Novemberof 2003by contacting andrespondingto clientsandrespondingto emails,thoughhe
providedno specificexanmples. HT at503; JX 22. At thesametime, headmittedthathedid not
patticipatein mandatoryweekly sdes conferencecdls with Giamettaor the mandatoryquarterly
busnessreview following his reinstaementin Novemberandthathedid not seeanycustomers
or try to makeanysdesafter November of 2003. HT at436,503.

GrovesentSill another email on November11, 2003,disaussingtheappropride forum
for disclosing his “tremendouswvealth of information” and warning, “unlessl ampermittedan
audiencewith a persornwho hasthe powe to actandmakedecisionshase on my doaumentation
andprovision of information,| will notgrantthe courtesyof providinganyinformationpast my
HR issues.” CX-AA at 254. Grovealsostatedn this email thathe had already‘made a great
ded of [information] availsble on line” 1d.** He coninuedthatit would notbe“acceptableat
this pointto involve anyoneotherthanHR in theinitial discusgon.” Id. at255. Sill responéd
by emailin which heassued Grove that“Dacier is theguy with the powe to actandmakeall
typesof decisionswhether they be HR issues or anythirg else” Id.

Grovetestifiedthat, notwithstandingEMC'’s repregntationgha his employmentwas
notterminatedon Novemberl0, 2003,hediscoveredn this time frametha his accountsvere

1 Thisis anapparenreferenceto aninternetwebsitemaintainedby Grove. SeeHT at367-381,RX 7, RX 8.
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givenaway, his companyemail accountwasfrozen,andhis clientsas well ashis colleague$ad
been told by Giamettatha he hadleft thecompany. HT at237-239. He acknowledgedhat
EMC notified him thathis email account had beenrestoredput he maintainedhatthe account
neverworked. HT at 246. He also admittedthathe neve attemptal to conta¢c EMC’sIT
departmentto correctany problan with hiscompanyemal account. HT at438439. Howeve,
hetestiied thathe eventudly senta copy of hisNovembe 4, 2003emailto EMC’'s CEO and
thathetried to contact EMC’s auditcommitteebut wasunable to do so“electronically.” HT at
244, 249-251. He alsotried to call theauditcommitee but saidtha hewasinformed tha the
committeewould only accepta complaint sentin by mail or verballyrelatedoverthephore. HT
at252. Hetestifiedtha he consideed this adviceto be“ludicrousandirresponsible . . and very
shag” andthathe consequentlyid not pursuefurtherdedings with theauditcommittee HT at
252-253. While Ghessling testified tha he hadno knowledgeof wha Giamettasaidto Grove’s
colleaguesboutGrovés statuswith thecompany heinsistedtha Grove’saccountbasewas left
intact. HT at562-564. Ghessling further testifiedthatgiven Grove's reinstaement, he expecte
him to “pick up yourterritory ... work your deals... participatein the Mondaycalls...
paticipatein thequartely busnessreviews... andto hopefullymaketherevenuegoals.” HT at
629 However,after Grove failed to attendthe quarterly businesseview, Gheealing explaned
thattherewerebusines®ppotunitiesin Groves accountghatneealed to be pursuedandhe
asignedotherrepreentdives to pursuetheseopportunities: “[1 ]f you got anopportunity,you
gotto closeit, you gotto ga soméodyonthedealto getit closal. | can’t wait to figureoutif
he[Grove] is going to showup to tha customerandl can’t wait to figure outwha’s happening.
.. | hadto makethatjudgment. . . thebottomline is, to run acompany,you got to continueto
havesomebod tendto it . . . working theopportunity.” HT at634-635.%

On Novemberl3, 2003, Sill sentGrovean emailmessige,statingthat EMC wantedto
promply investigatehis coneemsand,directingGrove’sattentionto EMC'’s businessondtct
guidelines,advisingthathe had an obligation asanEMC employes to cooperaten any inquiries.
JX-15 Showig frustrationat theapparat impasseSill further stated:I've arrangeda
meetingwith thetop personin our companywith regad to legal, complianceandHR issuesand
now you're reluctantto meet.” 1d.*” He concludedby urging Groveagainto contad¢ Dacier
“rightaway.” Id.

Sill sentanotheremal to Groveon Novemberl8, 2003in which he questiored why
Grove hadnotrespondedoncening a meetingwith Dacier andaskirg Grove to propos dates
andtimesfor ameeting CX-AA at266. Groverespondedhenextdaythathewasrequesting
anopporunity to presenthis informationto someondrom EMC’s humanresourcesdepatment.
Id. at266-267. He furtherstaed,

2| found Gheeshg to bea credible witness, and | specifically credithis testimony on the statusof Grove’s
accountsduring the November- December2003time frame,noting thathe wasin a betterpaosition to knowthan
Grove who presened no evidenceotherthanhis own unsubstatiatedbeliefsthat his accountavereactually
terminated.

'8 Theseemaik weresentto Grove's persmal eneil addressatherthan his Legato emailaccount. HT at495;JX
15.

7 Sill testifiedatthe hearingthat EMC’s “legal groug’ is respomsiblefor determhing whatthe companyshoud do
whenconfronedwith accusationghatcouldinvolve protectedactivity. HT at851
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while | appreciatehatMr. Dacier mayvery well bethe manwho can‘make
things happen’;l do notthink tha heis theappropiate audierce in this particular
ca® ... It ismyinformation,l donothaveto provideit to anyoneotherthanl
seefit to hearor readit. | donotseewhy | would speakfirst to Mr. Dacier(as
your email dated11-11-04 1:14PMstatesandthatif neessay Mr. Mollen would
beincludedin anyHR issues. Thisis onlyan HR issue. . . | will not disclose
this informati on to anyonewho is outside of EMC’s Human Resources
department.”

Id. at267 (emphasisn origind). Despitehis claimthathehadonly raised“anHR issue,”Grove
alsostatedn hisemal to Sill thathe hadcome*“fo rwardwith EMC Confidential information,
concernswhichinvolve fraud and unethicalactivitieson the partof Legatoexecutives' Id.
Grove statedthathewould hewould bewilling to “present theinformationto someotherparty
whois willing to hearwhat | haveheard;andwhois willin g to review the actiors tha have
ocaurredduringmy tenureat Legao.” Id. In closing, hechagedthat“EMC hasnot taken step
oneto addressmy concernsoutsideof Mr. Dader’s incessat attemptgo forcea meetirg with
him.” 1d.

Groveforwardedhis concerns,raised in his November4, 2003letter, to EMC CEO
JosephTucciin anemal daed November 24,2003,in which hecomplainedhatno onefrom
EMC hadcontactechim. CX-AA at 276. OnNovember 24,2003, Tucciregpondedthat
although Grove had“indicated thatno onefrom EMC hascontatcedyou ... I'm told thatPaul
Dacier,EMC’s compliance officer hasrepeatedlytried to reachyou ... | haveaskedPaulto
contactyou againtoday!” CX-AA at 277. Groveemailedback to Tuccitha “my counséwill
be contactinghim [Dacier] to scheluleameeting.” Id.

A weeklater, Sill sentGrovean emailon Deembe 2, 2003,askingGroveto contact him
in orderto setup ameding “betweenyou, Dader andothers.” CX-AA at 278. Grovereplied
thathewas“not amiableto meetirg with Dacierwithout counsé present.” HT at257. Grove
replied that he “would not disaussthis informationwith EMC’s Generd Counselwithoutmy
alsohaving counsebresent,” reiteratingthat “my conernswerenot Legal concernsbut rather
concernf anunethi@l and unprofessionalwork environmentandof aHumanResources
natue.” JX-22at1. Groverepresentedhathehad*confirmedthis opinionwith my counsel”
andthat”l will bemeding with Paul Dader; but! will notbefollowing his adviceon presenting
thisinformationwithout counselpresentonmy behdf.” Id. at 2. At thehearing,Grove
concededhathehadnot, in fact, retainedanycounsel. HT at 4964978

In emaik datedDecemler 2 and 3, 2003,Grovewasinformedby Sill “thatl was an
employedan goodstandingoutthatl hadnotbeen reportingto work.” HT at845 CX-AA at
278 280. Sill testified that it was his understandig whenhewrotethe emailthatwasnt
“makingcallsto customes’ or “doingthejob that[he waq hiredto do.” HT at845 In andher
emailsenton Decembe4, 2003,Sill againurged Groveto meetwith Dacierstating,“it’s time
for youto contactDader and geta dialoguestartedo talk aboutyour concens” CX-AA at280.

18 |ndeed Grove has not beenrepresened by counselat any stageof this proceeding.
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Grovetestifiedthatherecaved no furthercommunicatiorfrom EMC until Januaryof
2004, whenhereceiveda voicemail from a Wendy Canesain EMC’s HR departmenindicating
thathis healthcarewas goingto beteminaed becausé&eMC hadnotreceved thenecessy
paperwok. HT at266. Grovemaintainectha hehadsentin his healthcargpaperworkin a
padkagewhich also containad Taylor’s pgoerwork in Octoberof 2003. Id. He furthertestified
thatheleft two voicemai messaesin responseo thevoicemailmessagdrom the HR
departent. Id.

On Januaryl5,2004,Grovereturnal atelephonecall from Gheeslingvho transferre
him to Sill who adviseal thathewasbeng terminatedfor cause.” HT at268. WhenGrove
counteedthathehadengagel in protectedactivity, Sill respondedhathis terminationhadbee
“clearedthroughlegd.” HT at 268,834. Sill testified thattherewerethreereasonsfor Grove’s
termination: (1) hisrefusd to coopeate with Dacierin EMC’ sinvestigdion into theissueghat
he hadraised;(2) his failure to do hisjob; and (3) violationsof the businesonductguiddines
HT at841-842. Sill testified that,in his experienceavithin Legato/ EMC, thereweremaybea
“coupledozen” employees who were terminatedor failure to follow instructionsor
insubodination. HT at 848.

Grovedid notreceivehis termination letter for two weeks, andhetestifiedthathedid not
receiveanyinformationregardingCOBRA benefitsuntil May 10,2004whenhewasadvised
thathecoud obtaincoverae providedthathe paidfive month’sbackpremiums. HT at272-
274. Grove declinedCOBRA beneits in May andtestifiedtha heonly learnedthrough
discoverythatEMC hadmademultiple attemptsto communicatewith him regardingCOBRA
benefts. HT at345,471,835;JX 27. EMC doesnot disputethat Grove wasnotimmediatey
sentinformaton of COBRA benefts whenhewas terminatedon Januay 15, 2004. In this
regard,Sill testifiedtha EMC usesathird party administratofor benefits,and he explainedthat
thethird partyadmnistratordid not haveanyrecordof Grovebecaise his healthinsurancehad
lapsed asof thedateof histermination. HT 834-835. Sill furthertedified tha whentheerror
wasdiscovered EMC attanpted to provide Grove COBRA coverageetroactiveto the date of
his terminationandforwarded COBRA informationto him at his EMC emal addressvhich Sill
hadverified asfunctioning. HT at835836;JX 26. Sill alsoacknowledgedhatGrovewas
unhappywhenhelearnedin May of 2004 thathe would haveto paypastpremiumsn orderto
havehis heath insurance maderetroactive to Januay 15,2004,but hetestified thatunder
COBRA, anindividud is responsibldor all costsof coverage.HT at 844

V. Conclusionsof Law

A. Timelinessand Groves Hostile Work Environment Claims

A compaint underthe Sabane-Oxley Act mustbefiled within ninety days after the
allegedviolation occurred. 18 U.S.C.A.8 1514A(b)(2)(D). Asidefrom the Januay 15, 2004
termination actionandthe subsequenssuerelaedto Grove’spod-terminationhealthinsurarce
coveraye,all of theconduct which Groveallegesto beretaliaory ocaurredmorethanninety days
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before his complaintwas filed with OSHA on April 13,2004 Although thefiling limitation
period is notjurisdictionalandsubjed to equitablemodification; seeMoldauer v. Canandaigua
WineCo., USDOL/OALJ Reporter (PDF), ARB CaseNo. 04-022,ALJ CaseNo. 2003S0X-026
(Dec.30, 2005)(Moldauel at5); Grovehasmadeno argumenbr showingthatequitabé
modificationis availeble in this case?® However, whenquestionediuringa pre-trial confererce
abouthis allegations,heindicaed thathe is allegingthatEMC / Legato’scondud prior to his
termination createdh “ haostile work environment,"andhewasallowedto amend his conplaintto
allegethata hostilework environmentexistedprior to his terminationand continuednto the 90-
day limitation period, culminating in his terminationon Januaryl5, 2004. ALJX 27 at7.*
Thereforethereis athresholdguestionasto whetherconductby EMC / Legatothatoccurred
more than90 daysbefore Grovefil ed his Sarbane€xley complant with OSHA areactionable
under a hostilework environnenttheory. SeeBrunev. HorizonAir Industries, Inc.,
USDOL/OALJ Repoter (PDF),ARB No. 04-037,ALJ No. 2002AIR-8 (ARB Jan.31,2006)
(Brune at9 (applying the hostie work environmentnalyss articulatedn National Passengr
R.R.Corp.v. Morgan 536 U.S.101(2002)(Morgan) to hostilework environment claims
broughtunderthe whistleblower protection provisionsof the WendellH. Ford Aviation
InvestmentindReformAct for the 21stCentury,49U.SC.A. § 4212).% SealsoSasse.
Office of United States Attorney, United StateDept. of Justice USDOL/OALJRepoter (PDF),
ARB No0s.02-077,02-078,03-044,ALJ Cas No. 98-CAA-7,2004WL 230771(ARB Jan.30,
200¥) (Sasse, aff'd subnomSasser. U.S.Dep't. of Labor, 409F.3d 773 (6th Cir. 2005)

Thefirst issuein evaluding Groves haostile work environment claimsis whetherthe
actionsthatoccurredmorethan 90 daysbeforethe complaintwas filed constitute‘discreteacts
suchasatermination,failure to promote,denial of transfer,or refusal to hire, which must have
ocaurredwithin thelimitation peliod to beadionable,or a saiesof relatedactionswhich may
notbeindividually adionable but collectively or cumulativelycanbe sad to amountto an
unlawful employmenfprectice. Morgan 506U.S.at114115. “[T]he essentialdifference
betweerconductthatamountsto [a] discreteadverseemploymentctionandconductthat
amountgo a hostle work environment is thatthe formerhas animmediateandtangibleeffed on
theempoyee’sincomeor enploymentwhile the latter. . . affectstheemployeés psychefirst,

19 April 13,2004, was the 89thday following Janwary 15, 2004sincethere were 29 days in Februaryof 2004.
Therefoe, ary adionsthatoccumred prior to Jaruary 14, 2004areoutsideof SartanesOxley’s 90-day filing
limitationperiod.

% The ARB hasrecogniedtha thereare “three principal situatins in which equitable modification may apply:
extraordinary way beenprevented from fili ng his action; and when “the plaintiff hasraised the precisestatutory
claimin issuebuthasdonesoin thewrong forum.” Moldauerat 5.

2 Grovewas questbnedregardinghis alegationsandallowedto amenchis conplaint at the hearingconsistentwith
the well -recogrized principle thata courthassame resmnsilility to assista pro selitigantin clarifying pleadngs.
SeeYoungv. Schlumbergeil Field ServicesUSDOL/OALJ Repater (PDF), ARB No. 00-075, ALJ No. 200G
STA-28 (ARB Feh 28, 2003)at 6 (Where pro seliti gart’s brief to thecout “is modly a narrativeaccountof [the
litigant’s] view of the evidence,the ALJ “hassomerespondiility for helping.”); Griffith v. WackenhutCorp.,
USDOL/OALJ Reporter(HTML), ARB No. 98-067,ALJ No. 197-ERA-52 (ARB Feb.29,2000 at15n.5(ALJ
must*“construga pro selitigant’s] complaintsliberally andnot overly technically).

% The Sarbane®xley Act incorporaesthelegal burdensof proof setforthin the Ford Aviation Act. Seel8
U.S.C.A.8 1514A(b)(2)(C).
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andhis earningpoweror prospets only seondarily.” Sase 2004WL 230771*30. In his pos-
heaing brief, Groveprovides thefollowing articulationof his hostilework environmentlaim:

RespondenEMC CORPORATION chos to engagen a seriesof actionsagainst
me, startingon July 2, 2003 andescdating throughOctober,when| felt thatmy
personalsafey mightbein jeopady; andthoughl soughtasylumon Novembe 4,
2003,whatEMC Human Resouresdelivered,in largedosesvasretaliationon
November6th thatescdatedinto ‘alienation’ whenmy accountsveredisolved
on Novemberl0th, andfrom tha aienationEMC claimedthat | was ‘non-
regponsive and‘not showingup for work’; chaacterizationsvhich couldbe
construedasanevidence thatEMC creatal a hodile work environmentprior to
November10, 2003(the first attemptto terminateme) all theway throughuntil
Januaryl5, 2004andwell beyond.

GroveBr. at13. Later in his brief, Grove alludesto thefollowing circumgancesascontributing
to ahostie work environnent: (1) failure to receivecompenstion for the Bank of Tokyo deal;
(2) the dissoluton of his client accounts; (3) terminationof his Legatoemailaacount; (4) the
humanresourceslepartment’s lossof tax andhealthinsurancdorms, and,(5) Giametta
informing Grove’sclientsthathe had left thecompany. Id. at16-17. In my view, thenon-
paymentof a commissionfor the Bankof Tokyo deal, the allegedretaliationon November6,
2003, which apparentlyrefers to the effortsby Gheeslingto terminatehis employment,and
Grove’s“alienation” from EMC whenhis accountswere “dissolved” or reasigned? al cleaty
constitueddiscreteadveseadionswhich hadanimmediateandtangible effed on Grove’s
incomeandemployment. Therefore, | condudethatthes eventsarenotactionablesincethey
ocaurredmorethanninety days before Grovefiled his Sarbane€©xley complaint.

With respecto the otherconductwhich alegedly createdhe hostilework environmaent, |
find thatinasmuchasnoneof theseactionsor inadionshadanyimmediateandtangible effect on
Grove’sincomeor employment, theywerenot thetype of disaeteadverseemploymentactions
thatwould havebeenindividually actionableand, thereforeg individually subjed to the90-day
limitation period?* Thisfinding, howeve, does not mean thatGrove hasmace outaviable
hogile work environmat claim. Regarahg thetimelines of a hostilework environmentlaim,
the SupremeCourthas held, “[a] chargeallegng a hodile work environmentlaim. . . will not
betime barredsolong as all actswhich constitutethe claim arepartof the same unlawful
employmenpracticeand atleastoneactfalls within thetime period” Morganat122. Here,the
only actthatoccurredwithin the 90-daylimitation periodwas Grove’stermindion on Januay

% As discussd above,| have detemined that the credibke evidence of recod does not establsh that Grove’s
accountsweredissolvedor temminatedduring the Noverrber— Decenber 2003time frame.Seenote 15, supra.

% ReadingGrove s complaint,testimonyandbrief liberally, | find thathe hasassertedhe following asthe “seriesof
actions” cortributing to the allegad hostilework environment:Giametta’sJuy 2, 2003directivethatherevisehis
revenueforecass; Legab’s delay in providing him with alaptop compuer andbushnesscards; the handling or
mishandlingof hisimmigraion, tax andhealthinsurarce forms Giametta’sfailure to tell him that Gheesling had
approvedreloation expensestheallegedlycoerive boattrip with Giametta Giametta's attitudetoward him over
theertire courseof hisemploymentGiametta’s telling clientsthatGrowe had left the company andthe alleged
deactivdion of his emailaccount
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15,2007. As thiswasa separateard discreteadverge employmentaction, it cannotbe
consideregartof anunlavful employmenpracticethatis basedon a seriesof individually non
actionabé slights,dismurtesiesharassmentandcoeraons Sincetheonly actthatoccurred
within thelimitation peliod cannotbe consideredo be partof the same unlawfulempbyment
pracice astheotheractsthatallegedly createda hostilework environment) concludethat
Grove’shostilework environmat claim is time-barred. See Belt v. United StatesEnrichment
Corp., USDOL/OALJ Reporte (HTML) ARB No.02-117,ALJ No. 200:ERA-19 (ARB Feb.
26,2004) (Belt) at 8, aff'd subnomBeltv. United StateDep’t of Labor, 163 FedAppx. 382,
2006 WL 197385(6th Cir. Jan. 25, 2006),

Assumiry, arguendgthatGrove's complaintcould beviewed astimely filed with respect
to any conductoutsideof the 90-day limitation period,| find thatthe evidene is insufficient to
edablishthatEMC / Legatoengagedin a series of preterminationadionsthatroseto thelevel
of creatirg ahostilework environment. A hostilework environmentthatamountgo anunlawful
employmenpracticeexists“[w]hen theworkplaceis permeatedvith ‘discriminatory
intimidation,ridicule,andinsult’ thatis ‘sufficiently severeor pervasve to alterthe corditions of
thevictim’s enmployment andcreateanabusve working environment'.. . .” Harris v. Forklift
Sysems,Inc., 510U.S.17,21 (1993),quotingMeritor SavingsBank FSB v. Vinson 477U.S.
57,65-67 (1986). Following the SupemeCourt’srulingsin Harris andVinson the
AdministrativeReviewBoad hasheldthatwhistleblowe complainanalleginga hostilework
environmentviolation “mustestdlish thatthe conductcomplainedf was extremelyseriousor
seriousandpervasive’ Bruneat 10. The ARB noted that“[d]iscourtesyor rudenesshouldnot
becorfusedwith harmassmat, nor are the ordinay tribulationsof theworkplace suchasthe
sporadicuseof abusivedanguagejoking aboutprotectedstatusor activity, and occasond
teasingactionable.” Id. (citing Faragherv. City of BocaRaton 524U.S.775,787(1998)). To
makeout an actionableclaim of anunlawfully hodile work environment,*a complainantis
requiredto provetha: 1) heengaged in protectedactivity; 2) hesuffered intentionalharasment
relatedto thatactivity; 3) the harmssmat wassufficiently seveae or pervaive so asto alterthe
condiionsof employment andto createanabusiveworking environmentand,4) the harassment
would havedetrimentallyaff eded a reasorable personand did detrimentallyaffectthe
complainant.”ld. at 10-11 (citationsomitted). In evaluatinghe severityandpervasienes of
theallegedharassingonduct,consideationmustbe givento therelevantcircumstances
including “the frequancy of thedisaiminatoryconduct;its severity, whetherit is physically
threatemg or humiliating, or amere offensve utteranceand whethert unreasonablynterferes
with anemploye’s work peformane.” Id. at11 (quotingBerkmanv. U.S.CoastGuard
AcademyUSDOL/OALJ Reporter (HTML) ARB No. 98-056,ALJ Nos. 97-CAA-2,97-CAA-9
(ARB Feb.29,2000)at 16.

Uponcorsideraion of thetotality of evidencel find that Grove hasfailed to establish
thathis allegedharassmenwas sufficiently severeor pervasiveenowgh soasto alter corditions
of employmentandthuscreateanabusiveworking environmat. With the exceptionof the
discreteactionsrelating to his salescommissionsterminationon or aboutNovemberl0, 2003
andallegeddissolutbn of his client accountswhich are time-barred,Grove presentecho
evidencehatthe conditionsof his employmentwere alteredor thathewassubjectedo an
intimidatingor abusiveworking environment. He alsofailed to produe evidencehatthe
allegedharassmenwould haveddrimentally affededareasonabl@ersonandthatit did
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detimentally affecthim. Grovetestified thathedid nothaveanyproblemworking with
Giamettaaslate asSeptenberof 2003which undercutsis claim thathewascoercedand
intimidatedduringthe July 15,2003 boattrip. TR at551. Thoughheattributeshealleged
prematue termnationand non-readivation of his corporateemailaccourt to a campaigrof
retaliation for his protectedadivity, Grovetestifiedthathe“did notcdl the helpdeskto ask
aboutmy email’ becaise”l wasnotinteresedin tracking downtechnicalsuppot to figure out
somehing thatwasterminatedpurposey by my management.'HT at439. Grovefurther
testifiedthathe nevercontactedhis managrs,Ghessling or Giamettato inquireaboutthe
problemshewashavingwith his emailandhis ability to acces the Virtual PrivateNetwork
(“VPN”). Id. at440. A reasonablgerson especiallyonewho reliesasheavilyasGrovedid on
emailasameansof communi@tion,would simply contacttechnicalsupportandaskto haveany
probleminvestigaed andcorrectedbeforeasumingthatthe problemis relatedto a siniser
conspiray.”® Therestof Grove’scomplaintsrelate to routineworkplaceirritationsand
inconvenencessuchasddaysin getting alaptopandbusines cardsandlossor mishandling of
personneldocuments.Many newv employes mustendureinconveniencesf this sortwhich do
not alterworking conditionsandwould not detrimentally affect any rea®nableperson.
Therefore] concludetha even assuminghat Grove’shostilework environmentclaim is timely,
theevidencefalls well short of establishingthathewassubjectedo harassmernthatwas
sufficiently severeor pervasive soasto alterhis conditionsof employmet andthatsuch
harmassnentwould havederimentdly affectedareasonabl@ern.

B. Termination of Groves Employment

Asthereis no disputethat Grovés complaintwastimely filed with reged to his Januay
15, 2004 terminationfrom EMC, | can proceedlirectly to the meritsof his complaint.
Whisteblowercomplaintsbroughtunder Sarbane-Oxley aregovernel by the legalburdensof
proof identifiedby Congressin the employeeprotedion provisionof the WendellH. Ford
Aviation InvestmentandReform Act for the21stCentury,49U.S.C.A §42121(*AIR”). 18
U.S.C.A.8§1514A(b)(2)(C) Accordingly, a Sarbane®xley complanantbearsthe burdenof
proving thefoll owing elementsby a prepondeanceof theevidence(1) thatheor sheengagedn
aprotectedactivity or conduct;(2) tha theregpondentknew thatthe complainantengagedn the
protectedactivity; (3) that the complainansufferedan unfavorablepeisonnelaction;and(4) tha
the protectedactivity wasa contributingfactorin the unfavorableaction. Geamanv. Southwest
Sec, Inc, ARB No. 04-059, ALJ No. 2003-SOX-8, 2005WL 1827748*5(ARB July 29, 2006)
(Getman); Fraserv. Fiduciary TrustCo. Intem., 417 F.Supp2d 310, 322 (S.D.N.Y. 2006)
(Frase). If thecomplanan medsthis burdentherespondentan avoidliability if it
demongratesby clea and convincingevidencehatit would have taken the sameunfavaable
personnelacion in theabsaceof thecomplainant'gprotectedactivity. 18 U.S.CA. §42121(9
- (b)(2)(B)(iv); Getman, 2005WL 1827 48*5.

1. Groveengagedn protectal activity .

Section 806 of the Sarbaes-Oxley Act providesemployeesof publidy tradedcompanies
with thefollowing protections:

%t is notedthat Grove testifiedthathe usedemailasa meansof communicatia in orderto “createa papertrail.”
HT at502.
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() WHISTLEBLOWERPROTECQION FOREMPLOYEESOF PUBLICLY
TRADED COMPANIES No companywith a classof securitiegegidered under
sedion 12 of the SecuritiesExchangeAct of 1934(15U.S.C.78l), or tha is
requiredto file reportsunder section 15(d) of the SecuritiesExchangeAct of 1934
(15U.S.C.780(d)),or any officer, employee contractor subcontrator, or agent
of suichcompanymay discharge, demote supend, threatenharassor in any
othermannerdisaiminate againstan employeen thetermsandconditionsof
employmentbecaus@®f anylawful act doneby theemployee—

(1) to provideinformation, causanformationto be provided,or otherwiseassi$
in aninvestigationregardingany conductwhich theemployeaeasonablyelieves
constituesaviolation of se¢ion 1341,1343,1344,0r 1348,ary rule or regulation
of the SecuritiesandExchangegCommissionpr anyprovisionof Federalaw
relating to fraud aganst shareholdersyhen theinformation or assstances
providedto or theinvestigationis condiwcted by—

(A) aFederaregulatoy or law enfarcement agency;
(B) anyMember of Congessor any committeeof Congress;or

(C) apersonwith supervisoryauthority overthe employeg(or suchotherperson
working for the enployerwho has the authorityto investigate discover, or
terminatemisconduct) or

(2) tofile, causeo befiled, testify, partidpatein, or otherwiseassstin a
proceedng filed or aboutto befiled (with anyknowledgeof theemployej
relating to anallegedviolation of se¢ion 1341,1343,1344,0r 1348,anyrule or
requlaton of the Secuities andExchangeCommis$on, or anyprovison of
Fedeal law relatingto fraudagainstshareholders

18U.S.C.A.81514A(@). To avail himsdf of this protection,Grove must“prove by a
preponderancef the evidence thathe providedinformationto [EMC] regardinga situationthat
hereasonablyelieved constitute aviolationof 18 U.S.C.A, sections1341(mail fraud),

1343 (wire,radio, TV fraud), 1344 (bankfraud),or 1348(securities fraud), or anyrule or
regulation of the Secuities and Exchang Commission (SEC),or anyprovison of

Federalaw relating to fraud aganst shareholders."Welchv. Cardinal Bankshare€orp.,
USDOL/OALJ Repoter (PDF)ARB No. 05-064,ALJ No. 2003SOX-15 (ARB May 31,2007)
(Welch at8. Grovedoes notneedto showanactua violation of law or evencite a partiaular
statutethathebelieved wasbeingviolated. Fraser, 417 F.Supp.2dt 322;Collinsv. Beazer
HomesUSA,Inc., 334F.Supp.2dL365 1375(N.D.Ga.2004)(Collins). See alsoMahonyv.
KeySparCorp., 2007WL 805813*5(E.D.N.Y. Mar. 12,2007). However,Grove mug showthat
his “communicatiors ‘definitivel y and spedficall y’ relatedto anyof thelistedfedemal securities
laws.” Platonev FLYi, Inc., USDOL/OALJReporterARB No. 04-154,ALJ No. 2003 SOX-27
(ARB Sept.29,2006)(Platong at17. Seealso Fraser, 417F.Supp.2dit 322. TheAct's
“rea®nable belief” languagecreatesanobjectivestandardhatrequiresGroveto proveboththat
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he*“actually believed”tha any conditionsreportedto EMC fell within theambitof any of the
listedsecuritiedaws“and tha a personwith his expeatiseandknowledgewould have rea®nably
believedthataswell.” Wdch at 10; Collins at 1378.Thus Groveés disclosuresnustata
minimumexpresshis reasonale bdief thathis employerwas” defraudingshareholdersr
violating securiy regulations” Harvey v. HomeDepotU.S.A. Inc., USDOL/OALJ Reporter
(PDF)ARB No0s.04-114and115,ALJ Nos 2004SOX-20and 36 (ARB June 2, 2006)at 13-14.

Groveasserthieengagedin six instanesof activity protectel by SarbaesOxley: (1)
raising concerngo Giameta regardingherevisal revenueforecatingformula;(2) questioning
theaccounting procedurs usedduringthe Bank of Tokyo deal;(3) raisingconcerngegardng
the*illicit /illegal activity with respetto ... NorthropGrumman;”(4) questioninghe
functionalityof Legato’sprodud; (5) contactinghe SEC; and, (6) sendingthe November4,
2008 emailletter to Dader andMollen.?® GroveBr. at2. EMC generdly arguestha Grove
doesnat meetthe Act’s requirementsfor protectedactivity becausdefailedto link his corcerns
to any “violation of Fecerd securitieslaw, SEC rule or regulation,or otherprovisionof Federal
law protectingsharéoldes againstraud.” EMC Br. at5-6. EMC additionally asertsthat
Grovedid notreporthis concensin a methodor mannerthatwould afford him protedion under
SOX. Id.at6. Finally, EMC argues thatGrove’s beliefs wereunreasnableand therefae,
unprotected Id. at6-10. Ead instanceof Grove’'sas®ited proteded activity is analyzed
below.

a. RevenueForecasting-ormula

Grovecontendghathereasonablybdieved theformulausedto projectpotentialfuture
revenuesfraudulentlyenlaged Legato’spurchaserice” and thus was beingusedto defraud
EMC shareholders.Grove Br. at 21. Groveargues this newformula®“increag[d] revenue
projectionsby afactorof 10; [and] duringthis sametime, EMC’ s offer to Legao grewfrom six
hurdred million dollarsto onebillion, three hundrel million dollars.” Id. at222" Groveinitially
“protestedthe useof therevisedformulato Giamettaput helater mentionedheissueto the
SEC attomeyandin his November4, 2003email correspondenc® Dader andMollen. HT at
51,61, 167-168;CX-AA at 230. Grovetedified thatheknew theforecass were beingused by
EMC to conductther duediligenceregardirg the purchaserice to offer for Legato“because of
the proximity of thedate and the urgencywith which theywere requestd andthe people...
thosenumberswerebeingprovidedfor.” HT at512. However,he conceded thathedid not
attemptto conactanyorein Legato’s finance departnent to specificdly inquireasto the
intenced useof therevenueprojedions. HT at514.

% |n his brief, Grove refersto his protectedactivity as“in cluding but not limitedto” theinstancesutlinedabove.
GroveBr. at2. Sincetheburdenis on Growe to estabishthathe engagedn protectedactivity, | havenot combed
through his complex and lengthytestimany to discoveradditioral actiities thatmight arguably drawv Sarbanes
Oxley protectionwherehe hasmadeno effort to do so himself asthis would violate EMC’s rights to basicdue
process.SeeAss’tSecy & Helgrenv. MinnesotaCorn Processorsinc., USDOL/OALJ Repoter (HTML) ARB
No. 01-042, ALJ No. 2000STA-44 (ARB July 31,2003 at4.

" Neither party introducedany evidencebeyord Grove’s testimory regardng fluctuatonsin EMC's offer to Legato

during the periad thatthe revenueforecastsvererequested. Thus, Grove'stesimony to the effect thatthe purchase
price was morethantwice theinitial offer is uncontradicted.
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Unlike thecomplainat in Welch who wastherespondat corporation’schieffinanaal
officer andwho presunably had arelaively sophisticaedunderstandin@f corporate finance
andaccountingprocedures; see Wdch at 11; Grovewas a sdesmarwith no specializedraining
or expertisan theareaof coporateaqquisitions. Theevidenceof recorddoesnot egalish that
Legatorecklesslyor fraudulently inflatedits revenueforecastdor the purposeof drawinga
higherpurchaseffer from EMC, but Groveis notrequired to provean actualviolation of
securitiedaw. Frasea, 417F.Supp.2dit322 Thereis noevidencehatGrovedid notadually
believethattherevisedrevenudorecat overstated_egatos expectedncome?® andl find thatit
would notbeunreasoniae for apersonwith Grove’sreldively low level of expetiseand
knowledyeto believe that useof a newformula,which dramaticély incressedprojectedncome
atatime whenEMC's purchaseoff er incressedsubdantially, presentedpotentialinvesorswith a
materiallymisleadingpicture of Legao’s finandal condition. Since Grove bdieved,anda
personwith comparableexpertise and knowledgewould havereasonablybelieved thattheten
fold inflation of revente forecastsconstiutedfraud againstEMC’s shaeholders] find that
Groveengaedin protected activity whenheraisedhis concernovertherevenugoreasts
initially to Giamettaandeventudly to EMC managementvia the November4, 2003email. See
Platoneat 17 (“an employeés disdosure thatthe company is maerially misstatingits fi nancial
condiion to investosis entitled to protectionunderthe Act”).

b. Grove's TelephoneCall to the SEC

Grovetestifiedthathe contected attorneyKevin Gross of the SEC in Octobe of 2003and
“identified numerouseventsof anomdousactivity . . . GAAP violations.” HT at165. He alo
informedGross*aboutoneoff sidelettersandsideagreementsandaskedwhethersuch
arrangementsverelegal. HT at166. Grovefurthe informedGrossof his belief that“theillicit
formulae,if youwill, were beingusedatthe highestlevel of Legatoto makeexecutive
dedsions.” Id. at 168. Accordingto Grove, Grossaskedhim to providehis audiorecordings
which purporedly corroborded his allegationsagainst_egatoofficials, but he declinedto
providetherecording beausehe did not haveanattorneyandbecaise’l amnotan expertin
thatarea,’'m justanemployee-- if I'mwrong | don’t want a public investigationcomingout.”
Id. Instead,Grovetestfied thathetold Grossthathe“would like to go to EMC.. . . andbrief
themwith my concernsand seehowtheyread.” HT at167-168.

As setforth above the SarbanesOxley Act protectsanemployeewvho actslawfully “to
file, causeto befiled, testify, partidpate in, or otherwiseassst in aproceedindiled or aboutto
befiled (with any knowledgeof theemployer) relating to anallegedviolation of section 1341,
1343, 1344,0r 1348 any rule or regulaton of the SecuritiesandExchange Commissia, or any
provision of Federalaw relating to fraud againstshareholders18 U.S.CA. 8 1514A(a)(2).
Grovedid notfile or cawseto befiled any proceedindefore the SEC,andhedid nottestify,
patticipateor otherwiseassistin any proceedingeforethe SEC. Rather his testimonyshows
thathe calledan SECattormeyto getinformationandtha he spedcfically refusedto provideany
evidencepptinginsteal to pursuehis concers internallywith EMC. Onthesefads, onemight

% Regardinghe“reasonablebelief” standardthelegislativehistory of the SabanesOxley Act that“[t]he threshold
isintended to includeall goodfaith andreasmablerepoting of fraud, andthere shouldbe no presimptionthat
reportingis otherwise absenspeific evidence.” Legislative History of Title VII | of HR 3763:The SabaresOxley
Actof 2002, Cong Rec.S7418- S7421(July 26,2002), 202 WL 320545Z7.
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concludethatGrove’scontact with the SECis not protecte becauséne neverinitiated or
paticipatedin anyproceedingbeforethatagency. In my view, however this would requirea
narow andoverlytedhnicd readingof the Act thatwould run counterto thelegislativehistory
whichreflectsthat“the law wasintentionally writtento swee broadly, protectinganyemploye
of apublicly tradedcompany who took suchreasonableaction to try to proted investorsand the
market.” Carnerov. Bogon Sdentific Corporation, 433F.3d1, 13 (1stCir. 2005)(citing
SenatoiLeahy’'scommaentsat 149 Cong.Rec. S172501,S1725,2003WL 193278 (Jan.29,
200)). Moreover,the ARB hasremgnizedtha awhistleblowerprotection statute'shouldbe
liberdly interpretedo proted victims of disaiminationand to further its underlyingpurposeof
en®uragingemployesto reportperceéved. . . violationswithout fear of retaliation” Fieldsv.
Florida PowerCorp., USDOL/OALJReporter(HTML) ARB No. 97-070, ALJ No. 96-ERA-22
(ARB Mar.13,1998)at 10 (dedsion underthe EnergyReorganizatio\ct, 42 U.S.C. 8§ 5851,
citing Englishv. Gereral Elec Co., 496U.S.72 (1990)andBechtelCongr. Co.v. Secetary of
Labor, 50F.3d926,932(11thCir. 1995)("it is appropriateto give a broadconstructian to
remedialstatutesuchas nondisciminationprovidonsin fedeal laborlaws’)). The ARB has
alsosuggestedhatanemployeés contactwith agovernmentagency for the purpo of obtaining
alegal opinionrelatedto theemployee’saisng of protet¢ed concerrsis protectedunderEnegy
ReorgarzationAct. Jenkinsv. United Sates EnvironmentaProtectionAgency USDOL/OALJ
ReportefHTML) ARB No. 98-146,ALJNo0.1988SWD-2 (ARB Feh. 28,2003)at 16.
Accordingly, | concludethatwhen anemployeecontactshe SECin connectiorwith a
reasonabldelief of asecurities law violation within the scopeof SabanesOxley, asGrovedid
here, thatactionis protected evenif no formal SECproceedings everinitiated. To conclude
othewisewould meanthat anemployee couldbe lawfully fired for contactingthe SEC to obtain
informationabouta practicethatthe employeerea®nably believesto bein violation of a
securitiedaw, aslongastheemployeealdid notadually file, testify or participate in a proceeling
beforethe SEC Forthesereasons,| find thatGroveengagedn protectel activity whenhe
contactedhe SEC.

c. TheBankof Tokyo Transaction

Grovetestifiedhe“confirmedtha the Bankof Tokyo order... was booked... underQ-3
for Legato, [and] the productwas not shippeduntil August11, andnotreaived by theclient
untl Septenberl1th.” HT at174-175. Grovetestifiedthatalthoughhehadno specificfinancial
or accountingraining, hebelieved tha Legao improperlybookedBank of Tokyorevenue
contraryto GenerallyAccepted Accouning Procedues (“‘GAAP”). HT at174175,349-350.
However areviewof theevidentiay recordrevealsthat theconcerngha Groveraisal to Legato
officials (GiamettaGheeslingLindaHalein licensingandcompensation specialist Bob
Ligocki) relatednotto any perceved GAAP irregularitiesbutto Grove’sbdief thathewas owed
asalescommission. HT at 350. Theeis probaly no morefundamental principle of
whistlebbwerlaw than therequirement that*[a] would-bewhistleblowermug adually expres
his corcernsin orderfor his adivity to beconsiderd protectel.” Henrich v. Ecolab,Inc.,
USDOL/OALJ Repoter (PDF)ARB No. 05-030,ALJ No. 2004SOX-51 (ARB June29, 2009
at1l. Asthereis noevidencethat Groveraisedany GAAP irregularities or concensof other
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securitiedaw violationsin relation to the Bank of Tokyo dealwith Legatoofficials, | find that
his communicationsvith Legatoofficials aboutthis deal were not protected”

d. The Northrop Grumman Account

Grovealsoargueshe engaged in protectedactivity whenhereportedanomaliesand
“side-letterdeals”in Legato’sNorthropGrummanaccount. GroveBr. at 20. Grovetestifiedhe
receivedanemailaskinghim to providethe enaler codeto authorizethe permanentise of a
Legatosoftwareproduct thathewas told NorthropGrummanpurchasedin Septembeof 2003.
HT at127-128. At thistime, heleamedtha anotherLegao sdesrepresentativeRichardBruno,
had“specifically ask[ed]the NorthropGrumman client to providehis AmericanExpressnunber
for thetransaction.”HT at 128. Grove thoughtthis suspiciousand searchedfor the order
history,butwasunableto find any referenceo it in Legato’sordermanagemendysten. HT at
129 Whenhediscoveed theorder,Grovesent several emailsto GiamettaBrunoand Ligocki
complainingthat Brunohad trespasedon his sdesterritory and tha hehadnotreceived
commisionson salesha shouldhavebeencreditedto him. CX-AA at146153 156-163.
AlthoughhedoesmentionGAAP in one emailto Ligocki; CX-AA at160(“accordirng to GAAP
to my knowledge,if Legatocanshipprodud andbookrevenuethisinformaion [product
resellerdocumentationinustbein Legato’s pos®ssion”);it is clea from contextthatthe
complaintshat Groveraisedwith Legato officials conernedhis compensationratherthan
GAAP or anyotherperceivel violations of securitiedaws. Consguently, these
communicationdljke thosein relation to the Bank of Tokyo transactionyverenot protecte by
Sarbane®Oxley.

e. Legab ProductFundiondity

Grovetestifiedthathe and Giamettaattendedmeetingswith two Legéao clientswho
reportedlydisclosedha theyhad discoveedaflaw in Legato’semailarchiveproductwhich
would endle a corporatemdefactor to circumventthe SabanesOxley compliancerequirenents
for which theprodud hadbeendesigned andmarketed. TR 84-94. Thereis, however,no
evidencahatGroveeverraisedconemswith Legao or EMC managemiet aboutthe potential
abuseof the product. Thatis, he neve blew thewhistle on this situation. Therefae, hedid not
engagean arny proteded adivity in connetion with thisissue

f. TheNovenber4, 2003Emal

Grove’sassertegroteded whistleblowing adivity culminatedwith the Novembed,
2008 letterthathe sentvia emal to Jak Mollen, the Senior Vice Presidenbf HumanResouces
for EMC, andPaul Dader, EMC’s Geneal Counsel. In this letter, Groveoutlinedhis concens
including “the possbility of Legatointentionallyinflating their forecass by usng non-standard
formulas. . . makingLegato’s pipdine look muchmoresignificant” and “the possibilty of
Legatointenionally bodking orderstha arenot shippirg to customergor the purpaseof
expeditingrevenueaeagnition.” CX-AA at 230. Basedon my earlierfindingthatGrove’s

# |t is notedthatGrovedid testify that herepoted“the GAAP violations” to the SEG, conductwhich | havefound
to be protectedby SabanesOxley. HT at 165
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raising revenudorecastingconcems with Giamettawereprotected] concludethatGroves
disclosires in the Novembe, 2003letter were alsoprotected.

2. EMC hadknowledgeof Grove’s protectedactivity .

While it disputesGrove’sclaimstha heengagedn activity protecedunderSabanes
Oxley, EMC doesnot denythe obviousfactthat it had knowledgeof the activitieswhich | have
foundto be protectedat thetime thatit undertookio termirate his employment on January15,
2004. Additionally, Grove's uncontadictedtestimonyestdlishes that heinformedGiamedta
thathe had contactedthe SEC,and EMC respondedo his November4, 2003emailletter which
outlined his multiple coneems. Grovethussatisfiestheknowledge element of his case

3. Grove sufferedanadversepersonneéction.

Grovealsosatisfieshe adveseemploymaet actionelementasit is undisputedhat that
theJanuaryl5, 2004termination qualifiesas a “dischage” within the meaningof section806 of
Sarbane©xley. 18U.S.CA. § 1514A(a); seealsoAllenv. Stevart Enterprises, Inc.,
USDOL/OALJ Repoter (PDF)ARB No. 06-081,ALJ Nos.2004SOX-60to 62 (ARB July 27,
2006) at 15 (nating tha “an employmentaction is unfavorableif it is reasonaby likely to deter
employeedrom making proteded disdosures),* appealfiled subnomAllen v. Administrative
RevewBoard, No. 06-60849(5th Cir.). It is beyord anyrea®nabledebatehatterminationof a
whistlebbwer'semploynentis reasonaly likely to deterempbyees from engagingin proteded
activity.

4. Grove’s protectedactivity was nota cortributing factorin histermination.

Thefinal elementof Grove’s case requireshim to proveby a preponderancef the
evidencehathis protectedadivity wasa contributingfactorin EMC'’s decisionto terminatehis
employment.49U.S.CA. §42121p)(2)(B)(iii)). A contributingfactorunderSabanes-Oxleyis
“any factor,which aloneor in combindion with otherfactors tendsto affect in any waythe
outcomeof thedecision.” Allenv. Stevart Enteprises Inc., USDOL/OALJ Reporter (PDF)
ARB No.06-081,ALJ N0s.2004S0OX-60t0 62 (ARB July27,2006)at 17, appeal filed sub
nomAllenv. Admnistrative Review Board, No. 06-60849(5th Cir.). Thecontributingfactor
standards abroadonetha was “intendedo overruleexiging caselaw, which requiresa
whistlebbwerto provetha herproteded conductwasa'significant, ' motivaing,' 'subsantial,'or
‘predominantfactorin a personnkadion in orderto overturnthataction.” Id. (intemal quotation
marksin original), citing Maranov. Department of Justice 2 F.3d1137,1140(Fed.Cir. 1993)
(interpretingthe Whistleblower Proted¢ion Act, 5 U.S.C.A.8§ 1221(e)(1XWed 1996)) Seealso
Collins, 334 F.Supp.2cat 13781379. Thoughthe contributingfactor standardplacesonly a
relatively low hurdlein the path of a Sarbanegxley complainantijt is onethat Grove cannot
surmountonthisrecord. Tha is, the evidenceclearlyshowstha ratherthancontributingto his
termination, Grove’sprotectedadivity, if anythirg, insulatel him from anyadverseemployment
consguenesfor atime andeffectively delayedtheterminationsdecisionwhich, | find, was
ba®don conductthatwasnot proteded by the Sabanes-Oxley Act.

% The ARB derivedthis standad from the “detrimertal effects”testadoptedby the Ninth Circuit in Rayv.
Hendeson 217 F.3d.1234(9th Cir. 2000)for determinihg whether a challengedemploymentctionis adverse.
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Thestaring pointfor consideing whethe Grovehasmet his burdenof provingthathis
protectedactivity playeda contibutoryrole in EMC'’s decisionto terminatehis employmenton
January 15, 2004is in theeary daysof NovembemwhenGhesesling initiated stepsto haveGrove
removedafter hefailedto appear at thetraining sesionin California. Groveprodu@dno
evidenceo indicatethat Gheesling hadanyknowledgeof his protecta activity prior to making
thedecisbnto terminde him on November6, 2003 andheacknowledgedhathe“never
asetedto Mr. Gheeslinghat!l’ m seeingllegal activity.” HT at417. Moreover,Ghee$ing
credbly testifiedthat Giamettadid not inform him that Grove hadcontactedthe SEC andthatit
wasnot until “weeks” after November6, 2003thathelearnedtha Grovehadwrittento EMC
raising concernsaboutbusinesgractices. HT at 553554 Therefore,theevidene estalishes
thatGrowe’s protectel activity did not play any role in Gheesling’sdecison to initiate
termination actionson Novembe 6, 2008. The evidencdurtherdemonstratethatonce Sill, the
managemiet official responsiblefor carryingout Gheesling’s decision becane awae of the
natue of Grove’sNovenber 4, 2003correspondene to DacierandMollen, heimmedately
cancded theterminationandinstructel Ghee$ing that Grovewasto bereinstded. Thus,
Grove’sprotectedactivity, espedally his November4, 2003emal correponderceto EMC
officials DacierandMollen, diredly resultedn theinitial decison notto terminatehis
employment.

At this point, Grovehad blown thewhistle,and EMC was readyto listen. However,over
thenextseveralweeks,Groveswdlowed thewhistleanddecidednotto cooperse with EMC in
investigatinghis concensbeausehe objectedo meetingwith EMC’s GenerdCounsel.
Appatertly, it wasGroves belief thathaving“enteredprotectedactivity,” hewaseligible for
“asylum” which, amongotherthings,would effectively providehim with absolutensulation
fromanyadverseenploymentconsguences.Underthis theory, heapparatly bdieved thathe
waswithin hisrightsto unilaterallystopdoingthejob tha hewashired to perform,dictae the
groundrulesthatwould governthe mannerin which he cooperatd in EMC'’s investigaion of the
issuesheraisedin his November4, 2003email,andto refuse to cooperge if histermswere not
met. | find no supportfor Grove’sinterpretationof SabanesOxleyin thelanguageof the
statutejtslegislativehistoryor legd precedentlevdopedunderthe Act.

Theintertion of the Congress in passingSarbanefxleywasto protecttheinvesting
pubic from corporateraudby and “to encouage and protect thosewho reportfraudulent
activity thatcandamagannocentinvestorsin publicly treadedcompanies LegislativeHistory
of Title VIII of H.R.3763:The Sabanes-Oxley Act of 2002,Remarksy Mr. Leahyin The
Senate2002WL 3205427 (July 26,20®). As Senatoieahypointedout, section 806 of the
Act wasenactedo “proted . . . emgoyeeswhentheytakelawful actsto discloseinformationor
othemwiseassistcriminal investigdors, federalregulatorsCongress,their supervisorgor other
propea peopk within a corporation), or partiesin ajudicial proceedingn detectingandstopping
actionswhich theyreasonaly believe to befraudulent. Id. (emphaissupplied). In my view, the
legidative historyexpresses animplicit expectéion thatwhen anemployeenakesa protected
disclosure of fraudulent activity to anemploye, the employeevould not unrea®nablyrefuse to
cooperaten theemployers lawful investigationinto thedisclosure.

% 1t is notedthat Grove statesn his brief that“dir ectly following saidengagemetrin protectedactivity, Giametta
informedGheesling.” GroveBr. at4. Thereis noevidencdn therecordto supportthis claim.
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After sendinghis Novembe 4, 2003emailto DacierandMollen, Grovedid notrepat
anyfrawdulentactivity, discloseanyinformationor otherwiseassst EMC or anyoneelsein
investigatinghis allegatiors of corporatefraud. Insteal, herefusedio cooperaten EMC's
investigationandto do his work, conductwhich EMC viewed asinsubordindion andgrounds for
terminating his employmet. While theissue of allegedinsubordingion or misconductrelatedto
protectedactivity hasnot heretoforebeenaddressednderSabanesOxley, the Secretaryof
Labor, in consideing theissueunderthe whistleblaver protectionprovisionsof the Energy
ReorgarzationAct, adopied theandysis developedinde the NationalLaborRelationsAct
which “requiresbalanang theright of theemployerto mantan shopdiscipline andthe ‘heavily
protected’ statutoryrights of employees.” Martin v. Departmenbf the Army, USDOL/OALJ
ReportefHTML) ALJ No. 93-SDW-1 (Sec'y July 13,1995)at 3 (internalquotaion marksin
original). Underthebalancingapproad, “to fall outsidestatutoryprotedion, an employee’s
conductactuallymustbeindefensibleunder thecircumstance.” Id. SeealsoNLRBV. City
Disposal Systemdnc., 465U.S.822,(1984)(engagng in proted¢edactivity underthe NLRA
“doesnot necessaly meantha an employeecanengage in the adivity with impunity. An
employeemay engag in concetedadivity in suchanabusivemannerthathelosesthe
protection of 8 7”); NLRBvV. CabalTool Div., 262F.3d184,192(2d Cir. 2001)(quotingNLRB
v. Thor PowerTool Co., 351F.2d584, 587 (7th Cir. 1965)(“Theemployee’sight to engagen
concertedactivity maypermit some leewayfor impulsve behaior which mug bebalance
agansttheemployers right to maintan orderand respect”)) Paynev. McLemore’sWholesale
Retail Stores654F.2d1130,1145(5th Cir.1981)(notingthatthe couttsin Title VII caseshave
requiredthatthe employe’s condict bereasonablen light of the circumstanceandthatthe
conductnot beunjustifiablydetrimentalto the employer’s interests”); Rossew. Laborers
Internaional Union, Local 438 616F.2d 221,223 (5th Cir. 1980)(Title VII caserecaynizing
thatthere“may ariseinstances wherethe employeés conductin protes of anunlawful
employmenpracticesointerferes with the performanceof hisjob tha it rendershim ineffective
in the positionfor which hewasemployed”), cert denied, 449U.S.886(1980);Hochstadtv.
WorcesteFoundationfor ExperimentaBiology, 545F.2d222,230(1stCir.1976)(applying
balancinganalysisto deteminewhetlrer employee’s‘overall conductwas sogenerallyinimical
to heremployer’'sintereds, andso‘excessive’as to be beyondthe protedion of [Title VII] even
thoughheractionsweregenaally asseiatedwith hercomplaintsof illegal employercordud”).

WhenGrove’'spostNovembe 4, 2003conductis bdancedagans EMC's legitimate
interestin investigatimy his reportsof seious corporatemisconductind fraudand in having its
employeeengagen productivework, thescaletipsdecisvely in EMC’s favor. Groverefused
to cooperatavith EMC'’s attemptto investigatehis disclosures becausene wantedto deal,at
leastinitially, with somenefrom theHR departmaent insteadof the corpordion’s general
coungl. Inview of thefact tha hespecifcaly raisal issues of fraudin connectionwith
Legato’srevenueorecastingand recoqition practices) find tha Groves refusalto meetwith
EMC’s generalcounsé despitebeinginstructedto do soby both Sill, anHR representativand
Tucci, EMC’s CEO,was paently unreasonale, espeally wherehe hasofferedno evidencethat
hehada valid reasorto be wary of Dacier basel on anypast dedings.®* Also unreasonalewas

* Groveconends that he wasnotinsubordiratein refusingto meetwith Dacierbecatsehe believedthat Dacierwas
not the appropratepersonto begintheinvestigationinto his concernandbecaus he waswary of meetingDader
without beingrepresentetdy his own counsel.HT at496-497,JX-15, 18. However, he offeredno evidencewhich
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Grove’'sbeliefthathe could unilateraly dedarethathe had“enteredprote¢edadivity” andthen
not perform his job without anyrepecussion. Consdering the circumstance§.e., thathehad
appoachedEMC diredly with his discloaures represating thathe wishedto discusghem
internallysoasto avoid outsideintervention, butthenengagdin a courseof stallingand
dissemhbhg thathewasnot cooperatingon the adviceof legalcounl), | find thatGroves
conductafterNovembe 4, 2003is indefensibleand,therdore, not entitled to protectionunder
Sarbane®xley. Indedl, his unreasmable refusalto cooperatan EMC’s invedigationof the
issuesthatheraisedis the antithesis of thetype of employeeconductthatthe Congres soughtto
enmurageandprotectwhen it wrote section806>

Theewvdencein this caseshowstha Grove’sprotectedadivity servel to savehim from
termination in Novemberof 2003and that his subsguent unproteted actionscausechis
termination on Januay 15, 20043 Therefore| concludethatGrove hasnot methis burdenof
proving by a prepon@rane of the evidencehathis proteced activity wasa contributingfactor
in theterminaton of his employment at EMC.

C. PostTermination Retaliation Claims

Grove’sfinal allegationis that EMC retaliatedagainsthim by refusingor neglectingto
provide him with healthcae coverag under COBRA, asrequiredby law, following his
termination on Januay 15, 2004% Grove conendsthatEMC denied him healthcoverageand,
dewite his numerousattenptsto conta¢ humanresourcesfollowing his termination,failed to
provide him with COBRA benfit information. GroveBr. at 30. Thisalegaion is not supported
by theevidence. Although Grovewasnotinitially offered postterminationhealthcarecoverage
beausehis Legatohealthinsurancehadlapsdduringthetransitionfrom Legatoto EMC, it is
undspuiedthatEMC mademultiple to contactGrovein aneffort to havehim signthe
appopriatepaperdn orderto obtan healthinsurancecovaage. HT at 471. Furtherf EMC
ultimately did offer Grove COBRA retroactiveto the dateof his termination,andGrovehas
presentedo evidenceo showthathewas treateddifferently from amy othersimilarly-situated
employedn regardto therequirementthathe payall premiumsduefor the COBRA coverage.
Onthesefacts,| find tha Grovehasfailed to edablishthatEMC’s handlingof his post
termination healthcarensuranceconstitutesanadverg personnehbctionor thathis proteded
activity wasa contributirg factor to the manneiin which his pog-terminationhealthinsurance
washandledoy EMC.

would supporta finding thata reasonabl@ersonwould havebeenreluctar to meetwith Dacierin the
circumstance®f hiscase Indeed,Grove’sonly articdatedobjedionsto dealingwith Dacierwerehis preferece
for someone from HR andDacier’'s initial referenceo his Novemter 4, 2003disclosuresas“allegatiors.” As
discussal abowe, Dacia accommodaterove’s semaitic objectionby sutsequentlyusing theterm“concerns.”

# Grovetestifiedthathe wasawareof therequrenert thathe meetwith Dacier, andhe undersoodthathe hadan
obligationto “fol low lawful mandag¢sof the CEQ’ and that Tuccihaddirectedhim to contactDacier. HT at499.
He alsoacknowedgedthatignoring ordersfroma superioris sufficient groundsfor termiration. HT at 365.

* Groveadnowledgesin his brief thathe wastermiratedfor his “[ flailure to meetwith Dacier.” GroveBr. at 6.

% |n general,empoyersare requiral to offer continuing healthinsurance coverageto an insured employeewho is
terminated. 29 U.S.C.8§81161-1169.
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V. Order

Since Grove’scomplant is untimdy with regect to his allegationsof retaliationprior to
his January15, 2004terminaion, and since he hasfailed to meethis burdenof proofwith respet
to his allegationof unlawful terminationandposttermindion retaliation, his complaint under
section806 of the Sabanes-Oxley Act is DISMISSED in its entirety.

SO ORDERED.
T

DANIEL F.SUTTON
AdministrativeLaw Judge

Boston,Massachusetts
NOTICE OF APPEAL RIGHTS

To appealyou mustfile aPetition for Review (“Petition”) with the Administrative
ReviewBoard (“B oard”) within ten (10) busines days of the dateof theadministrativdaw
judge’sdecison. See29 C.F.R.§1980.110(a)TheBoard'saddess is: AdministrativeReview
Board,U.S.Departmat of Labor, RoomS-4309,200 ConstitutionAvenue NW, Wadingtan,
DC 20210.Your Petitionis considerd filed onthedateof its postmarkfacgmile transnittal, or
e-mail communicationputif youfile it in person, by handddivery or othermeans,it is filed
whentheBoardreceivesit. See 29 C.F.R. 8§ 1980110(c).Your Petitionmustspecifcally identify
thefindings, conclusionsor ordersto which you objed. Generally,you waive anyobjectiors you
donotraisespecificdly. Se229 C.F.R.§1980.110(a).

At thetime youfil e the Pdition with the Board,you mud seve it onall partiesaswell as
the Chief Administrative Law Judge U.S. Departmentf Labor, Office of Administratve Law
Judges800K Street NW, Suite400-North, Washington,DC 200028002.The Petitionmugt
alsobeservedonthe AssistantSecetary, OccupationaBafetyandHealthAdministraton and
the AsciateSolicitor, Division of Fair Labar Standardsy).S. Depatmentof Labor,
Washingon, DC 20210.

If noPetiion is timdy filed, theadministative law judge’s decisionbecomeghefinal
orderof the Secretaryof Labar pursuat to 29 C.F.R. § 1980.109(c)Evenif youdofile a
Petiion, theadministraive law judgés decison becomeghefinal orderof the Secetary of
Laborunlessthe Board issues anorderwithin thirty (30) daysafterthe Petitionis filed notifying
the partiesthatit hasacceptedthe casefor review. See29 C.F.R.§81980.109%c) and
1980.110(a)and(b).
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