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In the Matter of:

ARLENE ROWLAND,
Complanant,

VS.
NATIONAL ASSOCIATIONOF SECURITIESDEALERS
PRUDENTIAL FINANCIAL, INC. AND PRUDENTIAL EQUITY GROUP,LLC; and

WACHOVIA SECURITES,LLC AND WACHOVIA CORP,
Respondes.

RECOMMENDED DECISION AND ORDER DISMISSING THE COMPLAINT

This procesding arises underthe employeeprotectionprovisons of the Sarbane©xley
CormporateandCriminal Accountability Act of 2002 18U.S.C.§ 1514A.

Proceduml History

On Decemben5, 2006, issueda notice of docketingandassignmentandorderseting
forth discoveryandbriefing scheduleasto thresholdissues

On Felruary 23,2007,1 issuedanordea grantingRespondestan extensiorof timeto file
amoationto dismissor for sumnary decision,andamendinghe briefing schedule

On March 9, 2007, Respondats filed their motionsto dismiss or, in the alternative for
summarydecision

On March16,2007,Complainat filed arequestfor an extenson of time from March 23,
2007 until April 23,2007to respondo Respondentgnotiors. On Mardc 21, 2007,1 issued an
ordergrantingConplainant an extensiorof time until April 23,2007to respondto Responents’
motions.

On April 23, 2007, Complainantfiled a secondrequestfor an extensionof time from
April 23,2007 until May 23, 2007 to respondto Respondent’snotions On April 27, 2007, |
issued an order granting Complanant an extenson of time until May 23, 2007 to respondto
Regpondents’motions. However, | notel tha this was the second extensionthat | had granted



Complainantfor virtually the same reasons and staed that no further extensionswould be
grantedabsenexigent circumstanes

On May 22, 2007, Complainant filed exhibits to her oppositionto Respondent’snotions
to dismiss and/orfor summary judgment. Complainantstatedthat shefiled theseexhibits by
ovemight mail on May 22,2007,but shedid not provide a servicesheet or dechrationcertifying
thattheseexhibitshadbee savedonthe otherparties. Complanant’s exhibitswerereceivedoy
this office on May 23, 2007.

On May 31, 2007, Respondentdrudential Financia, Inc. and PrudentialEquity Group,
LLC (“Prudental”) filed anoticeof Complainant’dailure to file anyoppositionto Respondents
motions. Prudential moved for dismiss& of Complainant’'scomplaint based on her non-
opposition to its motionto dismiss. Prudential’snoticewasreceivedby this office on May 31,
2007.

Also on May 31, 2007, Respondat Natioral Association of Searities Dealers, Inc.
(“NASD”) filed areply in supportof its motionto dismiss,or in the alternative,for summary
dedsion. NASD movedfor Complanant’s complaintto be dismised pursuantto 29 C.F.R.88
18.6and 18.40,basel on her failure to respondto its motions. NASD’s reply wasreceivedby
this office on May 31, 2007.

Also on May 31, 2007, Comgainantfiled her consolidatedbppositionto Respamderts
motions to dismiss and/orfor summay judgment. Complanant’s certificate of sevice stated
that she served her opposition with exhibits on all parties by mail on May 31, 2007.
Complainans oppositionwas reaived by this office on Junel, 2007. Complainantconceded
that her oppositionwasnot timely filed, stating,“Although mostof the exhibitswere filed prior
to your deadline,this written opposition(with additional exhibits attached) has beendelayed,
mostrecenty becausef persistenttechnologyhackingthat continudly interfereswith researh
and word-processing A great deal of this work was conductedat the VenturaCounty Law
Library in Ventura,Cdifornia, andthe hacking directedat Complainantcaused problems with
the computersthereaswell. One librarian sad that all of the computes requirednew hard
drivesandupgadedsecuity becauseof problemsrecently. Complainantould provideyou with
awritten statemenfrom oneof thelibrarians,if neessary’

On Juneb, 2007, 1 issted an order requiring Complainantto show causeon or before
June22, 2007 why her complaintshouldnot be dismis®d pursuantto 29 C.F.R.§ 18.6(d)(2),
for failure to conply with ordess and timely file herreponseto Respondentsmotions.

As of the dateof this order, Complanant has not respondedo the June5, 2007 orderto
showcau®.

Discussion
First, | find that Complanant’s complaintshouldbe dismisse for failure to conmply with

the April 27, 2007 order requiring tha shefile herregpons by May 23, 2007. Pursuanto 29
C.F.R.8 18.6(d)(2]v), whena party fails to comply with an order,the administative law judge



is auhorized to strike al or part of the pleading or motion filed by the non-compling party,
concerning which the orde wasissued,or rendera decision of the proceeling againstthe non-
complyingpaty, or administe both of the abovesanctions. | emphaied in my April 27,2007
order that Conplainants responsemust be receivedby May 23, 2007, and that no further
extensons would be granted absentexigent circumstancesbecaus this was Complainans
secondextensionrequest for virtually the same rea®ns. Despite this order, Complainatis
opposition wasnot received by this office until Junel, 2007.

| find that Complainant’sresponsevas filed more than one week late without adequate
justification. Complainanis only attempt to justify herlate filing washer allegationin her May
31, 2007 oppositon that “persistant technologyhacking directed at her interfered with her
reseach and word-processing In supportof this allegation,Complanant offeredto provide a
written statementfrom a librarian at the VenturaCountyLaw Library that“all of the computers
[there] requirednew harddrives and upgraded security be@useof problemsrecently.” 1 find
that Complainantfailed to provide either in her May 31, 2007 oppositionor in regpon to the
Juneb, 2007 orderto showcause anyevidencein supportof heralegation thatherresponsevas
delayedby Respondentshaking. Moreover, | find tha, if suchhacking had occurred,the
prope procedurewould have beento request anextension before thefiling dealline had expired.

| alsofind that the fact Complainant’sexhibits to her oppositionwere received by this
office onthe May 23, 2007 deadlinedoes not renderherresponsdimely. Comphinantfailed to
provide a servicesheet or declardion confirming tha her exhibitshad been servel on the othe
paties. Neither RespondenNASD’s reply nor RegpondentPrudential’s notice, both of which
werefiled on May 31, 2007, indicatedthat they had receivedComplainant’sexhibits. Thus, |
find that Comphinant failed to serve her exhibitson the othe parties within thefiling deadline.
Purisuantto 29 C.F.R.8 18.4,copies of all documentshdl be sevedon all parties of record by
personal delivery or by maling a copy to the lag known addess and the person servingthe
documentshal certify to the manna and date of serviee. Documents must be seved on all
patties to be considerecpropely andtimely filed. In addition,failure to complywith rulesand
orders regarding proper serviee may warrant dismissalof a complaint. See Steffenhgen v.
Seawritas Sverige AR 2003-SOX-24 (ALJ Aug. 5, 2003); Cummingsy. USATruck, Inc., 2003
STA-47 (ALJX Jan.9, 2004).

Second,| find that Comgainant's comgaint shouldbe dismissedor failure to respondto
the Juneb, 2007 orderto show cause Ses Harnois v. Ameican Eagle Airlines, 2002AIR-
17(ALJ Sept. 9, 2002)(ating Jacksonv. NortheastUtilities Co., ARB No. 98-041,ARB No. 98
35, ALJ No. 98 ERA-6 at 2 (ARB June22, 1998) and Staskelunay. NortheastUtilities Co.,
ARB No. 98-035,ALJ No. 1998ERA-7 (ARB My 4, 1998)bothupholdingdismissalfor failure
to respand to orderto showcausg); Russellv. ChallengerMotor Freight, Inc., 97-STA-27 (ALJ
Oct. 16,1997)



Conclusion

For all of the abow reasonsabove | find that Complanant’'s complaint should be
dismissedor failure to complywith the April 27, 2007 order andfailure to respondo the June
5, 2007 orderto showcause.Accordingly, Complainant'scomplaintis herebyDISMI SSED

pr__a_

ANNE BEYTIN TORKINGTON
AdministrativeLaw Judge
ABT:eh

NOTICE OF APPEAL RIGHTS: To appeal,you mustfile a Petitionfor Review (“Petition”)
with the Administrative Review Board (“Board”) within ten (10) busines daysof the dateof the
administative law judge’s decision. See29 C.F.R. § 1980.110(a).The Board’'s addres is:
Administrative Reviev Board, U.S. Departmentof Labor, Room $4309, 200 Constitution
Avenue, NW, Washington,DC 20210 Your Petition is consideredfiled on the date of its
pogmark, facsimile transmittd, or e-mail communication;but if you file it in person,by hand-
delivery or othermeansit is filed when the Board recavesit. See29 C.F.R.§ 1980110(9. Your
Petiion must specificdly identify the findings, conclusionsor ordersto which you objed.
Generally,youwaiveary objedionsyou do notraisespedfically. See29 C.F.R § 1980.110(a).

At the time you file the Petition with the Board,you mug save it on all partiesaswell asthe
Chief Administrative Law Judge,U.S. Depatment of Labor, Office of Administrative Law
Judges 800 K Street, NW, Suite 400-North, Washington,DC 2000:8002. The Petition must
also be servedon the AssistantSecretary, Occupational Safetyand Health Administration and
the Associate Solicitor, Division of Far Labor Standards, U.S. Depatment of Labor,
Washingon, DC 20210.

If no Petitionis timely filed, the administrative law judge’s dedsion becomesthe final order of
the Secetaryof Labor pursuat to 29 C.F.R.8 1980.19(c). Evenif you do file a Petition,the
administative law judge’sdedsion becomesthefinal orderof the Secretaryof Labor unlessthe
Boardissuesanorderwithin thirty (30) daysafterthe Petitionis filed notifying the partiesthat it
hasacceptedhe casefor review.See?9 C.F.R §8198).109¢) and1980110(3 and(b).



