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Intervenors Airline Pilots Association (ALPA) and Hal Wnters
appeal the district court’s granting of summary judgnent to the
plaintiff, Kitty Hawk Aircargo, Inc. The district court enjoined
the defendant, the Secretary of the United States Departnent of
Labor (the Secretary), from inplenenting, against Kitty Hawk, a
ruling of the Departnent of Labor’s Adm nistrative Review Board
(ARB) concluding that pilots are “service enpl oyees” subject to the

prevail i ng wage requi renents of the McNamara- O Hara Servi ce Contract
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Act (SCA). W conclude that Kitty Hawk |acked standing to
challenge the ARB's ruling in the district court. We therefore
reverse the judgnent of the district court and remand wth
instruction to dism ss the conplaint.
I

The United States Postal Service contracts with air cargo
carriers for the transportation of the nation’s mail. There are
three maj or types of Postal Service air cargo contracts: ANET, WNET
and CNET contracts. ANET and WNET contracts are year-round
contracts; OCNET contracts are short-term peak Christmas season
contracts. In addition to the three major types of contracts, the
Postal Service enters into sonme air transport contracts between
certain pairs of <cities during peak periods (point-to-point
contracts) and for mail delivery on direct and indirect flights on
the carrier’s transportation system between certain dates (ASYS
contracts). The SCA applies to WNET, ANET, and CNET contracts and,
apparently, to point-to-point contracts. There are exenptions,
however, for certain ASYS contracts based upon the proportion of
the carrier’s revenue attributable to Postal Service business. The
plaintiff, Kitty Hawk Air Cargo Inc., fornerly held certain
contracts subject to the SCA

Every contract subject to the SCA nust include, anong other
things, a “provision specifying the m ni num nonetary wages to be
pai d the various cl asses of service enpl oyees in the performance of

the contract or any subcontract thereunder, as determ ned by the
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Secretary, or his authorized representative, in accordance wth
prevailing rates for such enployees in the locality . . . .”! The
Secretary has delegated the task of naking prevailing wage
determ nations to the Wage and Hour division (WHD).2 In 1996, the
WHD issued wage determnation No. 95-0229 (Rev. 1) which
significantly increased the prevailing wage determ nation for
captains and first officers (pilots) transporting mail

The Postal Service, which is required by regulation to
increase contract prices to defray the additional costs of a
changed wage determ nation,® challenged the wage determ nation
Nunmerous other interested parties also challenged the new wage
rate. The parties argued that the WHD used an i nproper net hodol ogy
to calculate the new wage rate and also argued that pilots are
exenpt fromthe prevailing wage provisions of the SCA because they
are “professionals” rather than “service enpl oyees” under the SCA.
On Decenber 13, 1996, the WHD issued a letter ruling reducing the
pil ot wage rate for ANET and WNET pilots. The letter ruling also
explicitly exenpted pilots on CNET and ot her short-term contracts
fromthat wage rate and instead issued a separate, significantly
|l ower, rate for those pilots. The WHD, however, failed to address
whet her pilots are professionals and therefore not subject to the

prevail i ng wage provisions of the SCA

141 U.S.C. 8 351(a)(1).
229 CF.R 8 4.1a(c).
322 CF.R 8§ 22.1006.
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Kitty Hawk and the Postal Service, anong ot hers, appeal ed the
WHD s decision to the ARB. The ARB remanded the matter to the WHD
to make an initial determ nation regarding the applicability of the
SCA's prevailing wage requirenents to pilots. On remand, the WHD
determ ned that pilots are not professionals exenpt fromthe wage
provi sions of the SCA. Kitty Hawk, the Postal Service and others
again appealed to the ARB. The ARB affirned the WHD s
determ nation that pilots are not exenpt fromthe prevailing wage
provisions of the SCA but found that the WHD s nethod of
cal cul ating the wage rates for ANET and WNET pilots was contrary to
the statute. Thus, the ARB remanded the matter to the WHD for a
recal cul ation of the prevailing wage for air cargo pilots working
on ANET and WNET Postal Service contracts.

Kitty Hawk filed a conplaint in the district court on July 16,
2001 seeking judicial reviewof the ARB' s decision. On January 10,
2001, however, the Postal Service had entered into a seven-year
renewabl e contract wth FedEx for the year-round, nationw de
transportation of mail.* Accordi ngly, by August 21, 2001, the
Postal Service had termnated, for its own convenience, all of
Kitty Hawk’s nmjor year-round contracts. On January 29, 2002,
Kitty Hawk entered into a settlenent agreenent with the Posta
Service concerning the termnation of Kitty Hawk’s | argest

contract, WNET 99-01. As part of the settlenent, Kitty Hawk agreed

4 See Enmery Worldwide Airlines, Inc. v. United States, 264
F.3d 1071, 1074 (Fed. G r. 2001)(discussing the FedEx contract).
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to indemify the Postal Service for any liability to the pilots who
had wor ked on that and other contracts “for [SCA] issues related to
the disputed pilot wage determ nations.” Kitty Hawk recei ved nore
than $30 million in the settlenent.

ALPA and Captain Hal Wnters, a pilot enployed by another air
cargo conpany, intervened in the district court, with Kitty Hawk’s
consent, on the side of the Secretary. On May 30, 2002, ALPA and
Wnters filed a notion for summary judgnent arguing, anong ot her
things, that Kitty Hawk |acked standing to challenge the ARB s
decision. The district court denied the notion w thout opinion.
The Secretary and Kitty Hawk subsequently filed cross-notions for
summary | udgnent. The district court granted Kitty Hawk’ s noti on
for summary judgnent and denied that of the Secretary.

The district court’s initial judgnent set aside the ARB' s
ruling and enjoined the Secretary frominpl enenting the deci sion.
The Secretary filed a notion to anend the judgnent arguing that,
because Kitty Hawk was the only party to the ARB s action that
sought judicial review, the judgnent should be limted to Kitty
Hawk. The district court agreed and issued an anended judgnent
which did not set aside the ARB ruling but nerely enjoined the
Secretary fromtaking action against Kitty Hawk in accordance with
the ruling or fromtaking any action against Kitty Hawk that woul d
be inconsistent with the district court’s finding that Kitty Hawk

pilots are not service enployees subject to the prevailing wage
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requi renents of the SCA. Intervenors ALPA and Wnters appeal from
t he anended judgnent; the Secretary did not appeal.
I

As aninitial matter we address Kitty Hawk’ s notion to di sm ss
the appeal for lack of jurisdiction. According to Kitty Hawk, the
appel l ants | ack standing to appeal because neither was a party at
the district court and neither canindividually satisfy the Article
[11 requirenent of injury resulting fromthe judgnent. W concl ude
that ALPA satisfies Article Ill and, therefore, this court has
jurisdiction over the appeal, regardless of Wnters’ ability to
i ndependently satisfy Article II1.

ALPA and Wnters intervened in the district court on the side
of the Secretary with the consent of Kitty Hawk. Cenerally, a
party’s status as an intervenor bel ow does not confer standing to
appeal if the party on whose side intervention was permtted

chooses not to appeal .® “Rather, intervenors who wi sh to prosecute

an appeal on their own nust separately fulfill the injury,
causation, and redressability requirenents of Article II1."5
“Where standing to appeal is at issue, appellants nust

denonstrate sonme injury from the judgnent below ”’ The judgnent
bel ow applies only to the Secretary and Kitty Hawk. Thus, Kitty

Hawk argues that because there is nothing in the record to

> See Dianond v. Charles, 476 U S. 54, 68 (1986).
6 Sierra Cub v. Babbitt, 995 F.2d 571, 574 (5th Gr. 1993).

"1d., 575.
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denonstrate that ALPA has any relationship to the Kitty Hawk
pilots, neither ALPA nor the pilots it represents are injured by
the judgnent. Furthernore, Kitty Hawk argues that Wnters, a pil ot
who does not work for Kitty Hawk, is not injured by the district
court’s deci sion.

ALPA is the certified collective bargaining representative of
the Kitty Hawk pilots. Kitty Hawk does not dispute that ALPA
represents the pilots nor does it seriously dispute that, as the
coll ective bargaining representative of the pilots whose wages are
at issue, ALPA has standing to appeal the district court’s
judgnent. Rather, Kitty Hawk contends that ALPA cannot point to

any proof in the record of its representation of the Kitty Hawk

pilots and, therefore, this court lacks jurisdiction over the
appeal .

Kitty Hawk is correct that there is no evidence in the record
proving that ALPA is the collective bargaining representative of
the Kitty Hawk pilots. At the tinme that ALPA intervened in the
district court action, it did not represent the Kitty Hawk pilots.
Therefore, it did not allege that it represented those pilots and
did not submt evidence to that effect. In 2003, however, ALPA
merged with the Kitty Hawk pilots’ prior certified collective
bargai ning representative, the Kitty Hawk Pi |l ots Associ ati on ( KPA)
On January 5, 2004, the National Mediation Board (NVB) approved the
transfer of KPA's certification to ALPA This approval is

published in the official admnistrative agency reporter, is
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avai |l abl e on the agency’s website and on Lexis and Westl aw.® Thus,
ALPA's representation of the Kitty Hawk pilots is capable of
accurate and ready determnation by resort to a source whose
accuracy on the matter cannot reasonably be questioned. W
therefore take judicial notice of ALPA's status as the collective
bar gai ni ng representative of the Kitty Hawk pilots.® Additionally,
we concl ude that as the coll ective bargai ning representative of the
Kitty Hawk pilots, ALPA has standing to bring this appeal.?
Furthernore, because jurisdiction over this appeal has vested

Wnters' presence in the appeal does not destroy jurisdiction even

8 See 31 NMB 103; 31 NMB No. 25; 2004 NMB Ltr. LEXI S 1.

® See, e.g., United States v. Herrera-COchoa, 245 F.3d 495,
501 (5th Cr. 2001)(quoting Fed. R Evid. § 201(b))(Internal
quotation marks omtted) (“Judicial notice may be taken of any
fact not subject to reasonable dispute in that it is either (1)
generally known within the territorial jurisdiction of the trial
court or (2) capable of accurate and ready determ nation by
resort to sources whose accuracy cannot reasonably be
gquestioned.")

10 See, e.g., Suprene Beef Processors, Inc. v. USDA 275
F.3d 432, 437 n.14 (5th Cr. 2001) (quoting Central and South
West Services, Inc. v. EPA 220 F.3d 683, 698 (5th Gr.
2000)) (“An associ ation has standing to bring a suit on behal f of
its nmenbers when: (1) its nenbers woul d otherw se have standi ng
to sue in their own right; (2) the interests it seeks to protect
are germane to the organi zation's purpose; and (3) neither the
claimasserted nor the relief requested requires the
participation of individual nenbers.")
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i f he cannot individually satisfy the requirenents of Article 1.1
Accordingly, we deny Kitty Hawk’s notion to dism ss the appeal.
1]

We nowturn to the appellants’ argunent that Kitty Hawk | acked
standing to challenge the ARB's ruling in the district court. As
previ ously noted, standing, one of the doctrines arising under the
case and controversy requirenent of Article I1l, requires that
plaintiffs establish that: “they have suffered an 'injury in fact';
the injury is '"fairly traceable' to the defendant's actions; and
the injury will 'likely . . . be redressed by a favorable
decision."' "An injury in fact [is] an invasion of a legally
protected interest which is (a) concrete and particul arized, and
(b) actual or inmmnent, not conjectural or hypothetical."*® Were,
as here, a plaintiff is seeking injunctive or declaratory relief,
the plaintiff nust denonstrate that there is a substantial
likelihood that it will suffer injury in the future.! Finally,

"standing is . . . determ ned as of the comencenent of the suit."?®

1 Ruiz v. Estelle, 161 F.3d 814, 832 (5th Gir
1998) (hol ding that where a valid Article Il case or controversy
exists, the court’s jurisdiction vests and the presence of
additional parties who could not, individually, satisfy Article
1l does not destroy jurisdiction).

2 Public Citizen, Inc. v. Bomer, 274 F.3d 212, 217 (5th
Cr. 2001)(quoting Lujan v. Defenders of Wldlife, 504 U S. 555,
560-61 (1992)).

13 Lujan, 504 U.S. at 560.

14 Bauer v. Texas, 341 F.3d 352, 357-58 (5th Cir. 2003).

%5 1d., 571-72 n.5.
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On July 16, 2001, the date of the commencenent of this suit,
Kitty Hawk still held at | east one contract subject to the SCA and
to the disputed prevailing wage determ nation.® Those contracts
all contained a clause, as nandated by regulation,!” stating that
the Postal Service would adjust the contract price if any
applicable prevailing wage rate was increased. Thus, Kitty Hawk
was not likely to suffer any direct financial harmas a result of
any increase in the prevailing wage for pilots applicable to
contracts it held when it filed its conplaint. Moreover, Kitty
Hawk has adm tted that, when cal cul ating | abor costs for proposals
on Postal Service contracts subject to the SCA, it considers the
applicabl e prevailing wage determ nations. Essentially, the cost
of any increased wage rate for pilots will be passed on to the
Postal Service. Therefore, Kitty Hawk is not likely to suffer any
| ost profits in the future as a result of an increase in the
di sputed prevailing wage rate.

Recogni zing this fact, Kitty Hawk instead argues that it is
likely to suffer various indirect harns. As to future contracts,
Kitty Hawk clainms that, if the prevailing wage determnation is
increased, it would have to either pay all pilots an allegedly
nonconpetitive wage, or inplenment a two-tier wage system which,

according to Kitty Hawk, would interfere with the existing

1 The record indicates that Kitty Hawk’'s | argest contract,
WNET- 99-01, was term nated on August 21, 2001 and that its other
contracts were either conpleted or termnated by that date.

7 See 22 CF.R § 22.1006.
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seniority system and prevent Kitty Hawk from assigning pilots to
routes accordi ng to established operational procedures and busi ness
considerations. Kitty Hawk, however, does not allege and has not
proven that it is likely to bid on or to receive future ANET or
WNET contracts. Rat her, Kitty Hawk’s opportunities for Posta
Service contracts are now apparently limted to CNET, ASYS and
poi nt-to-point contracts. The disputed wage determ nation,
however, does not apply to CNET contracts and may not apply to
poi nt-to-point and ASYS contracts.!® The wage determ nation that
applies to CNET (and possi bly other short-termcontracts) nmandates
a far | ower wage than the di sputed wage determ nation and there is
no indication in the record that the reduced wage rate applicable
to those contracts is likely to increase to an objectionable |evel
in the near future. In addition, the SCA itself only applies to
ASYS contracts under certain circunstances. Thus, Kitty Hawk’s
clains of injury resulting fromfuture contracts relies on a string
of hypotheticals and conjectures: if it receives future contracts,

if those contracts are subject to the SCA if the disputed

¥ 1nits 1996 letter ruling, the WHD concl uded that the
nmet hodol ogy used to cal culate the prevailing wage rate for WNET
and ANET contracts, which included the consideration of the wages
paid to pilots by major airlines, was inappropriate for “smaller
short termcontracts.” Thus, the WHD i ssued a separate - nuch
| ower - prevailing wage for “other small limted service
contracts, including the Postal Service’s CNET . . . contracts.”
Poi nt-to-point and ASYS contracts are snaller limted service
contracts and, therefore, are likely subject to the | ower
prevailing wage determ nation. The di sputed wage determ nation
itself, as opposed to the letter ruling, however, excludes only
CNET contracts. Thus, it is unclear fromthe record which
prevailing wage determ nation is applicable to point-to-point and
ASYS contracts.



No. 04-10772
-12-

prevailing wage applies to those contracts or if the prevailing
wage rate applicable to those contracts significantly increases,
etc.

Moreover, even if all of these conjectures becone reality, the
primary injury Kitty Hawk clainms it wll suffer, nanely, having to
inplement a two-tiered wage system is likely no injury at all.
Kitty Hawk adm ttedly already has a seniority system whereby nore
senior pilots receive preference for nore lucrative routes. It is
not apparent, and Kitty Hawk has never proven, that havi ng Postal
Service contracts that generate pilot incone greater than that
generated by commercial contracts will interfere with that system
Furthernore, Kitty Hawk cites nothing in the record, beyond a
conclusory statenent in the affidavit of its Chief Executive
O ficer, in support of its assertion that an increased prevailing
wage determnation will interferewithits ability to assign pilots
according to standard operating procedures and Dbusiness
considerations. At the summary judgnent stage, "the plaintiff can
no longer rest on . . . nere allegations, but nust set forth by
af fidavit or other evidence specific facts" validating hisright to
st andi ng. *°

Kitty Hawk al so clains that it has standing by virtue of its
assunption of the Postal Service s liability for back pay per the
contract termnation settlenent agreenent. O course, the contract

had not yet been term nated when Kitty Hawk filed this suit and

19 Lujan, 504 U S. at 561 (enphasis added).
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Kitty Hawk had not assuned I|iability for any back pay.
Furthernore, thereis noindicationinthe record that the specific
ternms of the settl enent agreenment were antici pated by Kitty Hawk at
thetinme it filed the conplaint. “As with all questions of subject
matter jurisdiction except nootness, standing is determ ned as of
the date of the filing of the conplaint . . . ."20 The party
i nvoking the jurisdiction of the court cannot rely on events that
unfolded after the filing of the conplaint to establish its
standi ng.?! Thus, Kitty Hawk’'s assunption of the Postal Service's
liability for back pay is not relevant to the standi ng anal ysis.
Finally, Kitty Hawk submtted a letter followng oral

argunent, purportedly pursuant to Rule 28(j) of the Federal Rules

20 Carr v. Alta Verde Indus., Inc., 931 F.2d 1055, 1061 (5th
Cr. 1991); See also Newran-Geen, Inc. v. Al fonzo-Larrain, 490
U S. 826, 830 (1989)("The existence of federal jurisdiction
ordinarily depends on the facts as they exist when the conpl ai nt
is filed'); White v. Lee, 227 F.3d 1214, 1243 (9th Cr. 2000)
("Standing is exam ned at 'the commencenent of the litigation");
Park v. Forest Serv. of the United States, 205 F.3d 1034, 1037
(8th Gr. 2000) ("W do not think, however, that the actual use
of checkpoints in 1997, 1998, and 1999 is relevant on the issue
of standing because all of these events occurred after [the
plaintiff] filed her original conplaint"); Perry v. Arlington
Hei ghts, 186 F.3d 826, 830 (7th G r. 1999)(“Because standi ng goes
to the jurisdiction of a federal court to hear a particul ar case,
it must exist at the comencenent of the suit.”)

2l See Lujan, 504 U.S. at 570 n.4 (explaining that acts
occurring after commencenent of the suit cannot retroactively
create jurisdiction); Park, 205 F.3d at 1037 (8th Gr. 2000)
(holding that a plaintiff cannot rely on events occurring after
comencenent of the suit to establish injury-in-fact) Perry, 186
F.3d at 830 (concluding that plaintiff, who established residency
in municipality after initiating suit, did not have standing to
chal l enge the constitutionality of articles of the mnunicipal code
because he was not a resident when he filed his conplaint.)
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of Appellate Procedure, raising new argunents concerning its
standing. Specifically, Kitty Hawk clains, that “the Secretary’s
position is that an enployee covered by a nonthly wage
determ nation under the . . . [ SCA] who works even one day under a
covered contract nmust be paid at the SCA level for the entire
nont h. " 22 Kitty Hawk cites no authority for this statenent.
Therefore, this assertion certainly does not fall within the anbit
of Rule 28(j), which permts parties to bring pertinent | egal
authority to the court’s attention follow ng briefing.
Furthernore, wthout a citation either to the record or to | egal
authority we cannot gauge the veracity of the assertion. The
appl i cabl e regul ati ons do not contain such a requirenent and none
was apparently alleged in the district court. Accordingly, we do
not consider Kitty Hawk’s all egation probative of its standing.
In sum Kitty Hawk has not established that, at the tine it
filed its conplaint, it had suffered any injury-in-fact, or that
there was a substantial |ikelihood that it would suffer an injury-
in-fact in the future, and the district court |acked jurisdiction
over Kitty Hawk’ s conpl ai nt. Accordi ngly, we REVERSE t he judgnent
of the district court and REMAND with instructions to dismss the

conpl ai nt.

22 Kitty Hawk al so contends that its agreenent to i ndemify
the Postal Service for back pay was not voluntary. This
contention is irrelevant for the reasons previously stated.



