U.S. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON. D.C.

DATE: January 9, 1987

CASE NO 85-JTP-13

In the Matter of

NATI ONAL URBAN | NDI AN COUNCIL, d/b/a

OH O INDIAN JOB TRAI NI NG PARTNERSHI P AGENCY,
Conpl ai nant,

V.

UNI TED STATES DEPARTMENT OF LABOR

Respondent
and
NORTH ANMERI CAN | NDI AN CULTURAL CENTER
| nt ervenor.

BEFORE: THE SECRETARY OF LABOR

FI NAL DECI SI ON AND ORDER
BACKGROUND

This case arises under the Job Training Partnership Act
(JTPA), 29 U.S.C. §§ 1501-1781 (1982), the regulations thereunder
at 20 CF. R Parts 632 and 636 (1986), and rel ated procedures
at 49 Fed. Reg. 42,559 (1984), for designating Native Anerican
grantees. Conpl ai nant National U ban Indian Council, d/b/a Chio
Job Training Partnership Agency (NU C), challenges the G ant
Oficer's final determ nation designating the North Anerican
Indian Cultural Center (NAICC), rather than the incumbent NU C
as the Onio Native American grantee for Program Years 1985 and
1986 (July 1, 1985 through June 30, 1987) under Section 401 of
JTPA, 29 U.S.C § 1671 (1982)
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The grant award process began with the publication in the
Federal Register on Cctober 23, 1984,~ of a Notice cont ai ni ng
designation procedures by which the Department of Labor woul d
designate grantees for Indian and Native American Enpl oyment
and Training Programs. Principle No. 5in Part | of the Notice
announces a preference for Native American organizations wth
an existing capability to deliver enployment and training
services within an established service area, subject to the
foll owng procedures and standards:

Such preference will be exercised through the
recommendations on designation made by the

Chief of poL's Division of Indian and Native

American Prograns (DINAP) and the Director

of poL's OfFfice of Special Targeted Prograns
éCBTP) and through the use of the rating. system
escribed in this notice. Unless a non-incunbent
applicant in the same preferential hlerarchy

as an incunbent grantee can denonstrate tha

It is significantly superior overall to the

i ncunbent, the incunbent wll be designated

If it otherwise meets all of the requirenents
for redesignation.

p-1 at 148. Hence, the preference accorded incunbents is not
absol ute, and can be overcone by an applicant in the sanme
hierarchical classification if it can denonstrate that it is
"significantly superior overall" to the incunbent.

Part |V of the Notice contains a preferential hierarchy

prem sed on preference for Indian and Native American-controlled
organi zations for off-reservation areas. DI at 149-50. See also

20 C.F.R § 632.10(f) (1986), reflecting such preference. The

1/ ﬁiYFed. Reg. 42,559 (1984). Departnent's Exhibit (D)-1
at :



conpeting organi zation which falls into the highest category

of preference will be designated, assuming all other regulatory
and procurenment requirements are met. Under the second category,
the highest for nonreservation areas, preference is accorded

to:

Native American-controlled, comunity-based organizations
(wth significant local Native Anmerican comunity
support) Tfor their existing DOL designated service
area--unl ess a non-incunbent applicant qualified

for this hierarchical group can denonstrate in its

appl i cation, by verifiable information, that it

Is significantly superior overall to the incumbent

gr ant ees.

D-1 at 149. A Native Anerican-controlled organization is defined
in Part VIII of the Notice as one "with a governing board, nore

t han 50 percent of whose menbers are Indian or Native Anerican

people." D-I at 151.

Under the concluding paragraph in Part IV of the Notice, the
Chief of DINAP is to advise the Gant Officer as to the position

an applicant organization holds in the hierarchy as follows:

The Chief, DINAP, wll advise the Gant Oficer
as to which position or [sic] organization
holds in the hierarchy. ~The Chief, DI NAP,

may enpl oy personal know edge, reference checks
Or onsite reviews to nake the determ nation.

It is incunbent on the applying organization

to supply sufficient information upon which

the deternmination can be made. Organizations
are encouraged to indicate the category into

whi ch thex elieve they fall and nust adequately
support that assertion” As indicated earlier,

applicants will not be able to provide an _
information past the January 1 postmark deadline
and no information will be solicited by DI NAP



D-1 at 150. The first paragraph in Part VI of the Notice

establishes the follow ng procedures for the Gant Oficer's

deci si on:
The Grant Officer will make the final designation
deci sion based on the review panel's reconmendation,
In those instances where a panel is convened, _
DI NAP, OSTP, Ofice of Program and Fiscal Inte?_rlty,
and Ofice of the Inspector Ceneral reconmendations;
and ot her available information regarding the
organi zation's responsibility.

D1 at 1s0.

In its final application (Notice of Intent) of Decenber 20,
1984, which it certified as true and correct, NAICC listed the
twenty menbers of its Board of Directors and indicated whether
each was a Native American. Conplainant's Exhibit(C-12, at
1 and 8. Eleven of the twenty menmbers were so listed. NJC
was informed in a Novenber 9, 1984 letter that NAICC was seeking
the sane grant. Septenber 24, 1985 Hearing Transcript (Tr.)
at 154; Septenber 26, 1985 Tr. at 173; D | at 127-28.

Because NUI C and NAI CC conpeted for the sane grant, their
applications were referred to the hierarchy task force established
by the Chief of DINAP to assist himin advising the Gant Oficer
on hierarchical status. Sept. 24 Tr. at 155-58; Sept. 26
Tr. at 174-82. The advisory task force recormended that NUIC
and NAICC be treated as in the sanme hierarchical classification.
Sept. 26 Tr. at 182. The Chief of DINAP and his superior,
the Director of OSTP, concurred and so reconmended tothe
Gant Officer. 1d. at 182-83.



The reconmendation on hierarchical classification was
comuni cated in a nenorandum from Paul A. Mayrand, Director of
OSTP, to Robert D. Parker, Gant Oficer, dated February 11,
1985. The nenmorandum st ates:

The final designation Procedures for grantees
funded pursuant to Section 401 of the Job Training
Partnership Act (JTPA) published on Cctober 23,
1984, require nme to advise you of the hierarchy
position of each organization in cases when two

or nore organi zations apply for the sane or an
overl apping area.

To assist nme in making ny hierarchy decisions,
Herb Fellman [ Chief of DI'NAP] established a

task force conprised of M. WIIliam MVeigh

and M. Lambert of DINAP and Ms. LoOi S Engel,

Ms. Jan Perry and M. Jim Deluca of the Ofice
of Acquisition and Assistance. M. MVeigh

was designated task force chairman. M. Lambert
Is a Native American

The task-force reviewed all Notices of Intent

to determne which were in apparent conpetition
for the same or overlapping geographic areas.

It then reviewed all apparent conpetitors and
applied the hierarchy level definitions to

each applicant. M. Fellman al So ensured that
the task force also interviewed DI NAP Federal
Representatives assigned to incumbent grantees
who were in apparent conpetition for the purpose
of obtaining an overall assessment of their.
grantees' performance. The task force submtted
a hierarchy recormendation for each applicant
and recomendations as to which applicants
Should be referred to a review panel convened

y you.

Each reconmendati on was supported by witten
%ustlflcatlon. Herb PFellman net with the task

orce on the norning of January 24, 1985, and
carefully reviewed and di scussed each recomnmendati on
with it.” | met with M. Fellman and the task
force in the afternoon of January 24 to review

and discuss at |ength, each reconmendation

Herb Fellman's recomrendations are attached.

Si xteen applications are recormended for panel

revi ew



| concur with the recommendati ons.

Attachnents.

Attached to the nenorandum of February 11, 1985, to the
Gant Oficer is the task force recormendation for Ohio, which
states:

p. 10. Qo

a. (Chio ES) v. (Ohio Enployment Asst Center)
v. NAl of Chio v. Chio JTPA (incunbent)
for'the entire State.

Qutcone: Chio E. S. does not docunent
even an active advisory process, and is

a #5. Ohio Enploynent Asst. Center is

a #3 but does not document significant
superiority over incunbent. Al CC has
come in with a strong application and
lots of comunity SUPport. | ncunbent

has a single community support letter; _
application consists of 2 program eval uations.
Fed rep states that incumbent is not a
good performer and that actual falls short
of plan. Since incunbent is weak, and
chal | enger shows potential for significant
su?erlorlty, this becones a conpetition
between #2's.

c-11. The Gant Oficer subsequently convened a review panel
to score the information subnmtted on the conpeting Notices
of Intent by NUC and NAICC. Sept. 26 Tr. at 37-54.

Initially the Gant Oficer did not award the grant to
NAICC. In determning that NAICC was not "significantly superior
overal | "/ under Part IV(2) of the Notice, the Gant Oficer
assessed: (1) whether there was evidence of weakness or deficiency

2/ The termis not found in the inplementing regulations at
20 CF. R Part 632 (1986).



in an incunbent's operation and admnistration of the program;
(2) whether the challenger was an Indian-controlled comunity
based organi zation that had submtted a superior Notice of
Intent, highly responsive to the published criteria;, and (3)
whet her the chal l enger had documented significant support from
the Indian comunity. All three "factors" or "tests" had to
be net. Sept. 26 Tr. at 87-90. A though the Gant Oficer
found that NAICC satisfied the first two factors, he believed
that it had not met the third test, involving Indian community
support. 1d. at 92-93. Accordingly, on March 1, 1985, the
Gant Oficer notified NUC of its redesignation for Program
Years 1985 and 1986. D-| at 68.

On March 1, 1985, the Grant Officer also notified NAICC
of its nondesignation. The Gant Oficer's letter stated
that the organization could file a Petition for Reconsideration
under 20 CF.R § 632.13(a) by registered nail, postmarked no
| ater than fourteen days fromreceipt of his letter: and that
the organization could request a debriefing, although such a
request woul d not serve to extend the fourteen-day requirement
for a Petition for Reconsideration. GC16. NAICC received
the Gant Officer's letter on March 7, 1985  Sept. 26 Tr. at
73-74; c-17.

In a letter dated March 20, 1985, NAICC submtted a Petition
for Reconsideration, which clarified the nature of its Indian

conmunity support. The Petition bears a date stanp of March 27,
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1985, Sept.. 26 Tr. at 63-68, 81-82: C-15.3" The timeliness
of warcc's Petition was governed by 20 CF.R § 632.13(a)
(1984), </ which provides:

An applicant for designation as a Native
American grantee which is refused such
designation in whole or in part may file

a Petition for Reconsideration with the
Gant Oficer wthin 14 days of receipt.
of a letter fromthe Departnent indicating
its failure to be designated as a Native
Anerican grantee.

The Gant Officer, treating NAICC's Petition as tinmely filed,
considered its clarifying information and subsequently reversed
his initial designation decision favoring NU C

The Gant Oficer's designation letter of April 16, 1985
to NAICC stated, in part:

In the debriefing of March 15, 1985, | .
specified that, aIthouPh your organi zation
submtted a strong appllcatlon, you did

not denonstrate srgnifticant superiority
overall to the incunbent grantee. As
noted, based on the documentation submtted
with organization's application, it appeared
that Indian and Native American conmunity
support for NAICC was m ninal .

Your Petition for Reconsideration contains
numerous letters of individual |ndian

and Native Anerican supﬁort. ~ However,

as indicated earlier, the Petition process
was not intended to permt the introduction
of new documentation that was not available

3/ The Tower left corner of NaIcc's letter of March

20, 1985 (C-15), to the Grant Officer is stanped _

"27 MAR 1985." Below this stanped date is the handwitten
notation "3-29/Grant.”

4/ The lan uage of the current regulation at 20
C.F.R. § 632.13(a) (1986) is identical to the quoted
provi sion.
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to the Gant Oficer at the tine the
original decision was made. Therefore,
this additional evidence cannot be consi dered.

El sewhere in the Petition, however, vyour
organi zation does provide clarification
regarding the extent of NAICC's support
from Indiran or Native American controlled
organi zations within the State of Chio.

| was not aware, at the time that | nade
my initial decision, of how few such
organi zations there were within the State.

As your Petition indicates, there are
only three major Indian and Native Anerican
controll ed organizations in the State,

i ncluding your own, and your conpetition's.
This has been verified by our Division

of Native Anerican and Indian Prograns
(DINAP).  Therefore, your organization's
endorsenent by Cleveland AIC, the only
other major Indian and Native Anerican
controlled organization in the State,
establ i shes that there is substanti al
comunity support.

The Federal Register procedures cited

in the Cctober 23, 1984, notice specify
that unless a non-incunbent applicant

in the same preferential hierarchy as

an incunbent grantee "can denonstrate
that it is significantly superior overal
to the incunbent, the incunbent will be
designated if it otherwi se meets all of
the requirenents for redesignation".
Prior to the receipt of your organization's
clarifying information, I could not nake
such a determ nation

Since your organization's apparent mnimal
comuni ty support was the major deficiency in
an otherw se strong application, | have

now reviewed the submssion including .

the clarifying information. M determnation
Is that your organization has denonstrated
significant superiority overall to the

I ncumbent .

Accordingly, | have reversed ny initial
desi gnation decision and now designate
NA| as the JTPA Title IV, Section 401
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rantee for the State of Chio for Program
ears 1985 and 1986. Chio JTPA the initia
desi gnee, has been advi sed of this decision

and of its appeal rights. A copy of
letter to Cth JTPA ?s enclosed.py k4

Dl at 65-66. Since NAICC had already received a pre-award
clearance, it was awarded the Cnhio grant. Sept. 26 Tr. at
34-36; C13.

On April 24, 1985, NUC submtted a Petition for
Reconsideration. DI at 12-57. On May 29, 1985, the Gant
O ficer denied wvic's Petition. The Gant Oficer's letter
to NUC stated, in part:

As indicated in 'Rﬁg etter of April 16,

1985, the North rican Indian Cultura
Cent er gNAICC) was designated to serve

the State when it established, through

t he subm ssion of clarifying information in
the reconsideration process, that it was
significantly superior overall to your

or gani zati on; he clarifying information
related to wNarcc's provision of evidence

of comunity support fromIndian and Native
Anerican controlled organizations within
the State. Apparent mninmal conmmunity
support had been the najor deficiency

I N NAICC's otherwi se strong application.
Once the extent of its conmunity squort
was clarified, | determned that NAICC

was significantly superior in-all respects
to your organization

You assert in your Petition that incunbents
were not required to submt any additional
documentation with their applications.
However, vyour organization was notified

of potential competition in M. Herbert

Fel lman"s letter of Novenber 9, 1984,

and you were advised at that time to ensure
that " your final application was fully
responsive to the rating systems cited in
the Federal Register notice of Cctober 23,
1984 Your organization elected not to
submt such documentation with your fina
Notice of Intent. New Information submtted
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with your Petition cannot be accepted for
reconsi deration purposes.

Cbnnun|t¥_support was not the sole factor

in establishing the significant superiority
of NAICC over your organization. NAICC's
superiority in other respects was established
at the onset of the designation review
process. As indicated, the verification

of NAICC's conmmunity support was the final
indice in concluding that it was significantly
superior in all respects to your organization
Your organization's enumeration of additional
communi ty support, even if acceptable

for reconsideration, is not sufficient to
overcome your other deficiencies as a

grant ee

In your organization's Petition, you assert
that your performance under CETA, and

as a JTPA, Section 401 grantee in Uah

has been outstanding. he fact that your
organi zation may have exceeded perforimance
expectations for these grants does not
mtigate your poor performance for Transition
Year “(TY) 'in Chio. This poor performnce
was verified through consultations wth
staff members of the Division of I|ndian
and Native American Programs (Dl NAP).

As specified in ny debriefing of April 22,
1985, your organization had negative variances
at or in excess of 50%in all five out

of your five planned TY performance goals.

It should be noted that the nonitoring

visit that your Federal Representative,

Scott McLemore, made in September of 1984
addressed adm ni strative systens and financi al
procedures.

In your organization's Petition, you assert
that your poor TY performance was |argely
attributable to the problens you experienced
with a subcontractor. As specified at

20 CFR 632.125(a), Section 401 grantees
are responsible for establishing and using
i nternal managenent procedures sufficient
to prevent subgrantee and contractor fraud
and program abuse. Therefore, deficient
perfornmance on the %art.of a subgrantee
does not relieve a Section 401 grantee
fromits responsibility to achieve planned
program goal s.
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| have reviewed the issues raised in your
organi zation's Petition and | have determ ned
that my designation of NAICC was correct.
Accordingly, your organjzatjon's Petition

for Reconsidefation i's hereby denied.

Dl at 10-11. On June 5, 1985, NUC requested a hearing before
the Office of Admnistrative Law Judges. DI at 4-6.

A hearing was held before Admnistrative Law Judge (ALJ)
G enn Robert Lawence from Septenber 24 through Septenber 27,
1985. At the hearing, NUIC did not contest the Gant Oficer's
characterization of its past Onhio performance as mpoor",2/ nor
the quality of NAICC s application. Rather, NJC challenged
the Gant Oficer's conpliance with the procedures set forth
in the published Notice.

On May 27, 1986, the ALJ issued a Decision and Order
(ALJ Decision), which concluded:

In sum | find that DOL has not cone forward
wi th evidence showing NAICC s Petition for
Reconsi deration was finely filed. Further,
the Gant Oficer did not follow the proper
procedures in placing NAICC in Category 2 as
equal competitor with incunbent NU specifically
by failing to verify Naicc's claim of Indian
control. “Finally, in making the designation
decision, the Gant Oficer did not obtain
reconmendations from DI NAP, OSTP, O fice of
Program and Fiscal Integrity, and Ofice of

| nspector General, as comtemplated [Sic] by
the Regul ati ons.

ALJ Decision at 11. The ALJ ordered the termnation of the

grant to NAICC and the reinstatement of NUIC as grantee. 1Id.

5/ _Gant Oficer's denial of wvic's Petition for Reconsideration,
D-1 at 11, supra p.1l.
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On June 18, 1986, counsel for the Gant Oficer filed
exceptions to the ALJ Decision. On July 18, 1986, | issued
an Order Asserting Jurisdiction and Notice of Briefing Schedul e,
which stayed the ALJ Decision pending my final determnation

The matter is now before me for decision

DI SCUSSI ON
The ALJ held that under 20 C.F.R § 632.13(a), the

fourteen-day filing requirenment for a Petition for Reconsideration
Is satisfied when the Petition is mailed within fourteen days

of actual receipt of the Gant Oficer's nondesignation letter

ALJ Decision at 7. Such an interpretation is certainly reasonable.
O . Santee Sioux Tribe of Nebraska v. United States Department

of Labor, 780 r.2d4 1356 (8th Cir. 1985). However, the ALJ

found in favor of NUIC on this issue because the Departnment of

Labor "has not satisfied its burden of justifying its acceptance
of this petition, which on its face, appears to have been filed
late. Because there is no presunption that a letter dated
March 20, 1985, and because DOL has not produced any evidence
of mailing, was mailed on March 20, 1985, such as a postmarked
envel ope, there is no way to determ ne whether the petition
was mailed let alone received, within the proper tine frame."
ALJ Decision at 7. See also id. at 10.

If NAICC nailed its Petition dated March 20, 1985, on that
date it would have satisfied the fourteen-day filing requirenment
because NAICC received the Gant Oficer's nondesignation letter
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on March 7, 1985.% | agree with the Gant Oficer's exception
that the ALJ inproperly applied the full burden of proof to
the Gant Officer to justify his acceptance of NAICC's Petition
as tinely filed.

The pertinent regulation at 20 CF. R § 636.10(q) (1986),
provides that the "Department shall have the burden of production
to support the Gant Oficer's decision. ... Thereafter, the
party or parties seeking to overturn the Gant O ficer's decision
shal | have the burden of persuasion.” Al though no postmarked
envel ope was offered in evidence, 1/ 4 strong inference can be
made that wNarcc's Petition for Reconsideration was mailed on
March 20, 1985. The Grant Oficer's nondesignation |letter of
March 1, 1985, stated that NAICC could file a Petition by
registered mail, postmarked no |ater than fourteen days from
recei pt of the nondesignation letter. C16. Since his Mirch 1
| etter specified no other neans of filing a Petition, it is

certainly reasonable to assume that NAICC used the specified

6/ The Trrst paragraph of Narcc's Petition states that it

received the nondesignation letter on March 8, 1985. c-15.

However, the Department's certified mail receipt signed by

Ii’g gy Gbign for NAICC indicates a delivery date of March 7,
. c-17.

7/ There is nothing in the record to indicate whether NAICC s
envel ope containing its Petition existed at the time of the
hearing and, if so, why it was not offered in_evidence b
counsel for the Gant Officer. See Sept. 26 Tr. at 69-71,
81-82; Gant Oficer's Proposed Findings of Fact, Concl usions
of Law, and Order, January 27, 1986, at 12-14; Brief of the
Gant Oficer, August 18, 1986, at 8-10.
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neans. Further, it is reasonable to assunme a mailing by NAI CC
on March 20, 1985, in view of the simlar nunber of days (seven
days for the Gant Oficer's nondesignation letter, eight

days for warcc's Petition) involved in the correspondence

of each to reach the other. See nn.3&6, supra; ALJ Deci sion

at 5. Cf. Madewell v. Salvation Arny, 49 O.App. 713, 716,
n.l, 620 p.2d 953, 954 n.1 (1980). The additional day involved

I n NAICC's Petition may be based upon time of nmailing, postal

processing, the vagaries of the mail, and/or mail processing
within the Department of Labor itself.

The rule at 20 C.F. R § 636.10(g) should be read in |ight
of the strong presunption of regularity attached to the official
acts of public officials. "rhe presunption of regularity
supports the official acts of public officers and, in_the

absence of clear evidence to the contrary, courts presume

that they have properly discharged their official duties."”
United States v. Chenical Foundation, Inc., 272 US 1, 14-15
(1926) (enphasis added). See also Wlson v. Hodel, 758 F.24d
1369, 1374 (10th Cir. 1985); Brewer v. United States, 353

F.2d 260, 263 (8th Cir. 1965); Nolan v. Rhodes, 251 F.Supp.
584, 587 (S.D. Ohio 1965), aff'd, 383 U.S. 104 (1966); American
Science and Engineering, Inc. v. United States, 8 cl.ct. 129,

142 (1985). As a corollary to this general rule, "all necessary
prerequisites to the validity of official action are presuned

to have been conplied with, and ... where the contrary is
asserted it nust be affirmtively shown " Lewis v. United
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States, 279 U.S. 63, 73 (1929) (enphasis added), citing United
States v. Royer, 268 U.S. 394, 398 (1925); Nofire v. United
States, 164 U.S. 657, 667 (1897): and cases cited therein.

See also RH Stearns Co. v. United States, 291 U S. 54, 63

(1934), and cases cited; United States v. Ahrens, 530 F.24
781, 785-87 (8th Gr. 1976); United States v. Norman, 413
F.2d 789, 791-92 (6th Cir. 1969).

In United States v. Ahrens, 530 F.2d 781, the Governnent

brought suit to reduce to judgnent certain unpaid tax assessments.
The United States Court of Appeals for the Eighth CGrcuit

held that the fact that all copies of the statutory notice

of deficiency had been lost by the parties and could not be
furnished to the court did not bar the Government's claim under
the statute of limtations. In its view, the presunption of
official regularity controlled the question of the validity

of the notice. 530 F.2d at 785. Finding support in the Suprene
Court's holdings in United States v. Chemcal Foundation, Inc
272 U.S. 1, Lewis v. United States, 279 U S. 63, and R H_
Stearns Co. v. United States, 291 U S. 54, the court held "it

woul d be unreasonable to presune that the IRS enpl oyee who
drafted the statutory notice failed to performthe mnisterial

function of properly recording the assessed anount and the
taxabl e yearinvolved. . . . In the absence of any rebuttal

proof, we are bound to presune the validity of the contents

of the statutory notice of deficiency." I1d4. at 786-87.
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Simlarly, in this proceeding, the presunption of official
regularity attaches to the Gant Oficer's acceptance of NAICC s
Petition as timely filed, notw thstanding the absence of NAICC s
post marked envel ope from the record. |n the absence of clear
evidence to the contrary, it mustbe assumed that in processing
NAICC' s Petition, the Departnent of Labor exam ned NAICC s
post mar ked envel ope for timeliness against the Department's
certified mail receipt (C-17) for NAICC s nondesignation letter
and found it to be tinmely filed. See 291 U S at 63, 279
US at 73, 272 U S at 14-15, WIlson v. Hodel, 758 F.2d at
1374, United States v. Ahrens, 530 r.2d at 785-87. Thus |

find that that the Gant Oficer's treatnent of NAICC s Petition
as tinmely filed was reasonable.

| also agree with the Gant Oficer's exception to the
ALJ's hol ding that NAICC shoul d not have been placed in the
second hierarchical category wthout further investigation
of its claimof Indian control beyond the face of the Notice
of Intent. ALJ Decision at 8-9, 11. It was neither arbitrary
nor capricious for the Chief of DINAP and the Gant Officer
to accept NAICC s assertion of Indian control wthout verifying
that the majority of its Board of Directors was Indian.

The concluding paragraph in Part |1V of the Notice states
that in making hierarchical determnations, the Chief of D NAP
"may enpl oy personal know edge, reference checks or onsite
reviews to make the deternination.” Thus, although he "nmay"

Investigate an organization's board of directors to determne
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whether it is Indian-controlled, there is no requirenent that

he nust investigate prior to making each and every hierarchica
determnation. Cf. Gty of Bedford v. Federal Energy Requlatory
Commi ssion, 718 F.2d 1164 (D.C. Gr. 1983); CGeneral Mtors Corp

v. Federal Energy Regulatory Conmmission, 613 F.2d 939 (D.C. G
1979); Andrews v. Conrail and United States Departnent of Labor,
40 Fair Enpl. Pprac. Cas. (BNA) 492 (S.D. Ind. 1986); Sol onon

v. National Ofice-Ofice of Federal Contract Conpliance Prograns,
627 F.supp. 222 (WD. Tex. 1985).

Al though situations may arise when investigation is appropriate,
the ALJ's rigid and inflexible requirenent places an unreasonable
burden on the grant application and designation procedure.
| agree with the Gant Oficer's view that:

[Tlhe ALJ has placed an insurnountable
burden on the existing grant _application
and desi gnation procedure. There are nearly
two- hundred (200) grantees in the Indian
and Native American Enmployment and Trai ning
Prograns: approxi mately tmo-hundred-flfty
(250) applications are processed biannually.
I'n addition there are several hundred more
aggllcatlons to be processed for the remaining
JTPA programs. The funding and manpower
does not exist to independently investigate
the Native Anmerican status of perhaps

t housands of menbers of the boards of
directors; to independently verify the
coerrate status of each entity; and to
certify the clainmed non-profit” status

of hundreds of organizations, to name

only a few of the massive investigative

and research tasks which the DOL nust

now undertake if the position of NUC

and the ALJ is allowed to stand.
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Brief of the Gant Officer, August 18, 1986, at 11. (Cf. Nav [0

Nation v. Hodel, 645 F.Supp. 825 (D. Ariz. 1986).8/
There was nothing in NAICC s application of Decenber 20,

1984, which reasonably suggested that verification efforts

shoul d be undertaken on NaicCs claim of Indian control during
the hierarchical determnation process. NAICC had |isted the
nane and Indian status of each of its Board nenbers and certified
that the information was true and correct. GC 12 at 1. NUC

had been informed on Novenber 9, 1984 of NAICC s prelimnary
application. D-I at 127-28. The record does not indicate

that NUC raised any objections to NAICC s assertion during

the designation process. Thus, it was certainly reasonable

for the Departnent of Labor to proceed without initiating an

investigation when none seemed warranted. The Department acted
reasonably in conserving its |limted staff and financial resources
by not investigating an issue which was nore theoretical than

real at the tine.g/

8/ A Togical consequence of the ALJ's holding woul d require
verification of the Indian status of NU C Wever, no such

i nvestigation was made for the grant at issue. See Sept. 27

Tr. at 233. Even assumng, arguendo, that such an investigation

of NU C had been made for the preceding designation period, it is
theoretically possible that Nvuic's status as an Indian-controlled
organi zati on m ght have changed since that time, thereby subjecting
It to a different hierarchical classification

9/ The Grant Oficer testified that in considering NAICC s

Petition for Reconsideration, he requested and obtai ned DINAP's
verification, through consultation with various Indian organization:
that NAICC was a "mmjor organization," which was "Indian-controlled
See Sept. 26 Tr. at 104-07; D-1 at 66, G 22.
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NUI C has not net its ultinmate burden of persuasion under
20 C.F.R § 636.10(g) that NAICC should not have been pl aced
in the second hierarchical category because it was not Native

Aneri can-control | ed. See Al aneda County Training and Enpl oynent

Board v. Donovan, 743 F.2d 1267, 1269 (9th Gr. 1984); State
of Maine v. United States Departnent of Labor, 669 F.2d 827,
829-31 (1st Cir. 1982). At the hearing bel ow, NU C chall enged
whet her NAICC Board Menber Hugh C ark Hosick was a Native

Anerican, claimng that if he was not, NAICC was not a Native
American-controlled organization. NJC did not challenge the
Native Anerican status of other NAICC Board nembers. Although
the ALJ declined to find that M. Hosick was not a Native
American, he stated that M. Hosick's status was | ess inportant
than the fact that the Department never attenpted "to ascertain
whet her the Board nenbers claimng to be Indian were in fact
Indian," and thus he found that the Gant Officer's acceptance
of the hierarchical determnation without verification was
arbitrary and capricious. See ALJ Decision at 9.

As the above discussion denmonstrates, it was entirely
reasonable for the Gant Oficer to accept NAICC's statenments
of its Board's Indian status, just as he did the asserted status
for NUC.  Based upon review of the full record, | do not find
that NUC has nmet its burden of persuasion on the issue of

NAICC's status as a Native Anerican-controlled organization.
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Accordingly, | reverse the ALJ's finding that the lack of
inquiry at that point by the Gant Oficer was arbitrary and
capricious.

| agree with the Gant Officer's exception to the ALJ'S
hol ding that the recommendations by the Chief of pDINAP and
the Director of OSTP, that NAICC "shows potential for significant
superiority," reflected in their endorsenent of the hierarchy
task force's recomendation containing this termnology at C 11,
quoted supra p.6, was insufficient to qualify NAICC for the
second hierarchical category. See ALJ Decision at 9-10 and 11
The ALJ is confusing and merging two separate issues: (1)
pl acement of NUIC and NAICC in the sane hierarchical category
and (2) based upon such placenent, determning that NAICC is
significantly superior overall to incunmbent NAICC

The recommendati ons were reasonabl e and proper applications
of Principle No. 5 of Part | and the first paragraph of Part Vi
of the Notice, concerning recommendations on designation from
DI NAP and OSTP, and the final paragraph in Part |1V of the
Notice, for DINAP advice on hierarchical position. By qualifying
their reconmendations that NAICC was potentially significantly
superior, the Chief of DINAP and the Director of OSTP were
merely acknow edging that their recomendations did not constitute
a final determnation that NAICC was definitively Significantly
superior since the Gant Oficer retained final decisionmaking
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authority to assess significant superiority.l‘y

| agree with the Gant Officer's exception that the ALJ
i mproperly invalidated the Gant Officer's designation of Narcc
by finding that the Gant Oficer did not obtain "reconmendations"
from DI NAP, OSTP, the Ofice of Program and Fiscal Integrity,
and the O fice of the Inspector General under the first paragraph
in Part VI of the Notice. The ALJ found that while the Gant
Oficer did consider "information" from these offices, he
did not obtain "recomendations" from them ALJ Decision
at 10-11.

In so ruling, the ALJ cited the follow ng testinony of
the Gant Oficer:

8. _Prior to issuing your letter of ril 16th did
you obtain a reconmendation from DI NAP as to who to designate?

A. A recommendation as to who to designate?

- Q. Right, for Program Year 1985-86, for the State of
0.

o A. Who to give the work to?

Q. You didn't?
A No.

%g/ This termnology sinply replicated simlar |anguage in a
form used by the task force throughout its various deliberations
in addition to the designation at 1ssue. See G21, a form
captioned "FINDINGS OF OSTP/QAA JO NT Task FORCE ON APPLI CANTS
FOR PY 85/86 JTPA | NDI AN GRANTS," containing the item "POTENTI AL
OVERALL SUPERIORITY SHOWN YES __ NO'; Sept. 27 Tr. at 178.
The task force checked this item "YES™ With regard to NAI CC

The formwas attached to the task force's one paragraph sunmary
for the grant at issue. See Menorandum of February 11, 1985,
from Paul A. Mayrand, Director of OSTP, to Robert D. Parker,
Gant Oficer, supra pp. 5-6, at C11.
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_ Q. And prior to issuing your letter of April 16th,
did you obtain a recommendation from OSTP with respect
to who to designate fromthe State of Chio for Program
Year 1985- 863

A Wo to award the grant to?
No.

Q. And prior to issuance of your letter of April 16th,
1985, did you obtain a recomendation fromthe Ofice of
Program and Fiscal Integrity as to who to designate for
Program Year 1985-86 in Onhio?

A. M. Aiken, | received no recommendati ons on who
to award the grant to fromanyone. Wat | did receive
during the designation process was information on --

M. AKEN: No, this is, your Honor --

THE WTNESS: -- certain responsibilities. | was
ing to explain that. A pre-award clearance from OPFl,
id get that. Okay, you can award the grant to themif
y weren't in conpetition and there's no debt problens.

BY MR Al KEN

Q. Prior to your April 16th letter, did you receive
a recomrendation as to who to designate for the State
of Chio Program Year 1985-86, fromthe Ofice of the
I nspector General ?

r

t
4
t he

A. Recommendation on who to award the grant to?
Q. Right.
A. No.

Sept. 26 Tr. at 126-27; ALJ Decision at 10,

The Grant Officer mscharacterized sone of the subm ssions
whi ch he considered in naking his final designation. In fact,
he did receive "reconmendations" from DINAP and OSTP. See
C- 11, quoted nenorandum from Mayrand to Parker, supra pp. 5-6,
containing that term nology.
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Chio Native Anerican grantee for Program Year 198612/

SO ORDERED
k.. 57 ok

Secretary of Labor

Washi ngton, D.C

12/ Tn decrding this case, | have considered nuic's request for
immediate consideration. NUC Affidavit Re: Expedited Consideration
August 15, 1986; NUIC Regly Menmor andum_ Septenber 18, 1986, at 11.
Section 166(c) of JTPA, 29 U S.C. § 1576(c) (1982), provides that
any case accepted for review by the Secretary shall be decided
within 180 days of such acceptance. | have net this statutory
requi rement for expedited consideration in this Decision. Further
expedition was precluded by the need to decide additional cases
under JTPA and other statutes conta|n|n% mandatory tinefranes

for Secretarial action and the need to decide other cases which
are significantly ol der.
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