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FI NAL DECI SI ON AND ORDER

This case ari‘ses under the Job Training Partnership Act (JTPA),
29 U.S.C. §§ 1501-1781 (1982), and the regulations issued thereunder
contained in Title 20 of the Code of Federal Regulations (1985).
The Grant Oficer, pursuant to Section 166(b) of JTPA 29 U S. C
§ 1576(b), filed exceptions to the decision of the Admnistrative
Law Judge (ALJ)-]-'/ and the Secretary asserted jurisdiction in this
case on Septenber 26, 1985. The ALJ found the Gant Oficer was
arbitrary and capricious in determning, pursuant to the regula-
tions at 20 CF.R § 633.204(a) (1983), that the North Dakota
Rural Devel opment Corporation (NDRDC) was not responsible to be
a grantee of Federal funds for a JTPA Section 402, Mgrant and
Seasonal Farmworkers Prograns (MSFW grant. 29 U S.C § 1672

1/ Decision and Order (D. and O), North Dakota Rural Devel op-
ment Corporation v. United States Departnent of [abor and
M nnesota Mgrant Council, Case No. 85-JTP-4, August 27, 1985.
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The Gant Officer had designated the Intervenor herein, Mnnesota
M grant Council (MMC), as the North Dakota MSFw grantee for the
Program Year (PY) 1985, after he determ ned noroc t 0 be nonrespon-
sible. The aLJ's decision, followng a |engthy hearing requested
by NDRDC, reversed the determnation of nonresponsibility and
remanded the case to the Grant Oficer to reconsider his designa-<
tion of the grantee for the PY 1985.-2/

The responsibility review of grant applicants conducted by
the Gant Oficer is independent of the conpetitive program review
of the respective applications. Applicants which fail the respon-
sibility review will not be selected as potential grantees regard-
less of their standi ng in the conpetitive process.-B-/ NDRDC's re-
quest for a hearing concerned its nonsel ection as grantee,é/
however, the parties agreed that the issue to be decided by the
ALJ was the validity of the Gant Oficer's determnation that
NDRDC Was nonresponsi bl e under the responsibility review regul a-
tions at 20 CF.R § 633. 204(a).-5/ The ALJ concluded that there
was no basis in the record to support the Gant Oficer's deter-

m nation of NDRDC's nonresponsibility to adm ni ster Federal

6/

funds .~

2/ D and 0. at 19.
3/ 20 CF.R § 633.204(b) (1985).

4/ Admnistrative File (AF), at 5-12, admtted in evidence
as DX-1, Hearing Transcript (TR) at 69.

5/ D. and 0. at 3; TR at 59-60.
6/ D and 0. at 19.



Upon review of the full record, including the hearing
transcript and exhibits and the extensive briefing submitted
by counsel for the parties, | find that there is support in
the record for the determ nation of nonresponsibility made
by the Gant Oficer. Accordingly, the decision of the ALJ

nust be reversed.

BACKGROUND

NDRDC is a private, non-profit organization which has been
providing services to mgrant and seasonal farmwrkers. |t has
been a grantee of Federal funds fromthe United States Depart-
ment of Labor, under the Conpr ehensi ve Enpl oyment and Trai ni ng
Act (CETA), 29 U S.C. §§801-999 (Supp. V 1981),and JTPA; the
Onited States Departnent of Agriculture (Farners Hone Adm nistra-
tion); theUnited States Departnent of Health and Human Services -
(Community Services Admnistration); and the United States
Department of Energy. It has operated its own programs and
entered into subgrants with other private, non-profit organiza-
tions to support programs for mgrant and seasonal farmorkers.

On Cctober 19, 1984,the Departnent of Labor (Departnent)
published a Solicitation for Gant Applications (SGA) for the
Kigrant and Seasonal Farmwrkers Program Section 402, JTPA,

for Program Year 1985.7/ NDRDC subnitted an application for

77 49 Fed. Reg. 41,118 (1984).



this grant, as did four other organizationsg/ competing  for t he
programto be operated in the state of North Dakota. Al five
f;lpplications were considered to be responsive to the program
requi renents and a panel rated each application on a scale
from O 100. NDRDC received the highest score anong the five
applicants.g-/ The conpetitive standings were advisory to the
Gant Oficer, and they were not binding on his selection.-]—'g/
As required by Section 633.205(b) the Gant Officer's determina-
tion that NDRDC was not responsible to admnister Federal funds
pursuant to his responsibility review was "independent of the
conpetitive process" and, precluded further consideration of
noroc t O be a potential grantee, "irrespective of [its] stand-
ing in the conpetition.”

DI SCUSSI ON

NDRDC has chal | enged the appeal of the ALJ's deci sion
as interlocutory because it did not decide NDRDC's conpl ai nt
of nonselection and remanded the selection issue to the G ant
Officer. However it is clear fromboth the hearing record
and the ALJ's decision that the sole issue before the ALJ

was the Gant Oficer's determnation that NDRDC was not

8/ Applications were also received from Mnnesota Mgrant
Council (MMC), Center for Enployment and Training-California

f(CET_), Quad County Community Action Agency, and Proteus Cali -
orni a.

9/ The point scores awarded by the panel were: NDRDC 84,
WMC, 77; CET, 76; Quad County, 74; and Proteus, 63.

10/ 49 Fed. Reg. 41,118 (1984).
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responsible.-l-]-'/ As such, the decision was dispositive of the
controversy herein and not interlocutory.'—l—z-/ The Gant O ficer
and the Intervenor were correct to appeal under JTPA Section 166(b).
The ALJ properly stated the' standard of review required
to be applied to the Gant Oficer's determnation:
Any applicant whose grant application is denied
may request an admnistrative review as pro-

vided 1n Part 636, with respect to whether there

Is a basi§37 n the record to support the Department's
decision.=

The ALJ also properly recognized that this standard is simlar
to that used in governnent procurement cases and that the chal-
lenges to the Gant Oficer's determnation "nust denonstrate
that [the] deci si on | acked any rational basi s. "X/ This is

a difficult standard and properly so, because there nust be
consi derabl e discretion exercised in determning the award of
Departnent funds among nultiple grant applicants. Wien there
IS a basis in the record for a Gant Oficer's responsibility
review determnation, neither an ALJ nor the Secretary may
reverse the determnation nerely because he mght weigh the
same information and call the balance differently. The Supreme

Court addressed this standard in Bowran Transportation, lnc,

11/ TR at 32, 60, 2064-2071; D. and 0. at 3.

12/ See Black's Law Dictionary 988 (5th ed. 1979).
13/ 20 CF.R § 633.205(e); D and 0. at 3

14/ D. and 0. at 3.
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v. Arkansas - Best Freight System Inc., 419 U S. 281, 285-286

(1974): "under the 'arbitrary and capricious' standard the
scope of reviewis a narrowone . . . . 'Phe court is not em
powered to substitute its judgment for that of the agency.
[citation omtted] . . . [wle will uphold a decision of |ess than
Ideal clarity if the agency's path nmay reasonably be discerned.”
[citation omtted] The ALJ erred in his application of this
standard to the record in this case.

At the outset, the ALJ msconstrued the application of the
responsibility review regulations in Section 633.204(a). Sub-
section (a) identifies 14 "responsibility tests" agai nst which
the Grant COfficer evaluates each application. The ALJ determ ned
that the 14 enumerated tests are "exclusive" and that the G ant
Officer's review "shall be based solely on the applicant's per-
formance relative to these 14 specific tests, "/

The responsibility review provision states:

(a) Prior to final selection as a potential grantee

the Departnent will conduct a review of the available

records to determne whether or not the organization
has failed any responsibility test. This review

Is intended to establish overal| responsibility

to admnister Federal funds, Wth the exceptions'

of para?raphs (a)(l) and (a)(3) of this section

the failure to neet any one of the tests would not

establish that the organization is irresponsible

unless the failure is substantial or pergistent.

The responsibility tests are as follows:=

At this point the respective tests are set out in the regulation.

15/ D. and 0. at b.
16, 20 CF. R § 633.204(a).
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To support his construction that the tests are exclusive,
[he A conpared the responsibility review in the Departnent's
Solicitation for Gant Applications for Fiscal Year 19842 to
that of the final regulation just quoted which was in effect
when the solicitation for applications for PY 1985 was issued
on Cctober 19, 1984.28/  The introduction of the 14 tests in
the 1984 SGA was quite simlar, although not identical, to sub-
section(a) as finally adopted, one difference being the phrasing
of the last line: "[tlhe following information will be taken into
consideration in making the final selection of an applicant as
a potential grantee.”

The ALJ deemed that change in |anguage "significant" re-
flecting an intent to nake the 14 tests "exhaustive"}?/ However
the ALJ nisread the intent of the change. Section 663.204(a) as
final |y adopted was preceded directly not by the 1984 SGA |an-
guage, but rather by Proposed Rules published for comment in
48 Federal Register 33,210, July 20, 1983. The introduction
to subpart (a) in the Proposed Rules read:

(a) Prior to final selection as a potential
grantee the Department will conduct a review
of the available records to determ ne whether

or not the organization_has responsibly adm ni-
stered Federal” funds. This review is 1ntended

17/ 48 Fed. Reg. 23,933 (1983).
18/ 49 Fed.Reg. 41,118 (1984).

19/ D. and 0. at 6 quoting Northwest Rural Opportunities,
Inc., 84-JTP-3, cision and Oder at 10, (1984).




to establish overall responsibility. The follow
ing information will be taken into consideration
in making the final decision:

Both the 1984 SGA and the proposed rule contained the |anguage

"[tlhe following information will be taken into consideration”

which the ALJ found "significant.'

However, the ALJ's theory underlying the rationale for the

nmodi fication is not supported by the preanble of the final Rules

and Regulations.zg/ The preanble states:

Responsi bility Review

Nunerous commrents were received on the "Responsi-
bility Review' contained at § 633.204. (bjections
were raised to both the opening description
regarding application of the responsibility
review and several of the individual responsi-
bility factors. The comentators did not object
to the concept of a responsibility review but
expressed concerns that it nmay be applied in

such a manner as to deny selection as a poten-

tial grantee for inconsequential problens.

Since the intent of this section Is to establish
overal|l responsibility for federal funds, the

| anguage has been altered to make it clear that
the standard will be whether there is a substan-
tial or persistent record of failures. A change
has been made to the individual factors to clari-
fy the existence of and use of performance standards.

The 14 tests then foll ow

The change in the |anguage does not support an interpreta-
tion of exclusivity of tests, but rather that the determ nation
of irresponsibility will be nade for substantial reasons.

Wiile the areas identified in the tests nust be considered

in the Gant Oficer's review, both the proposed and the final

20/ 48 Fed. Reg. 48,748 (1983).
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regul ations begin by stating that "the Departnment will conduct
a review of the available records." This opens the Gant offi-
éer's inquiry to the whole of the admnistrative file to deter-
m ne whether the organization failed any of the specific tests
in the regulations, and if there was a failure, whether it was
substantial or persistent. Since the explicit purpose of the
review is to determne an organization's "overall responsibility
to adm nister Federal funds," to disregard information contained
in the files which relates to the tests and which can be ana-
lyzed as to its probity and seriousness would undermne the
stated intent of the regulation

It is the Gant Oficer's responsibility to evaluate the
information he is considering and to discount any information
that is clearly contrary to his own know edge and experience.
Certain elenents are requisite for immediate disqualification
such as the agency's inability to recover duly demanded debts,
or the applicant's failure to comply with a repayment plan,
as in test (a)(l); and established fraud or crimnal activity,
as in test (a)(3). Oher tests, determning "serious admni-
strative deficiencies" or "substantial failure to provide
services," permt the Gant Oficer to exercise his discretion
as to what is "serious" and what is "substantial failure."
The tests indicate the specific areas that conmand the atten-
tion of the determning official. However, as long as the

organi zation's overall responsibility is being determned,
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the Gant Officer is to consider other information that is

in the official files of the Department.

‘ Section 402(c)(l) of grea, itself, indicates the intended
breadth of a Gant Oficer's inquiry into a potential grantee's
responsibility to adnminister MSFW funds: "[iln awardi ng any
grant or contract for services under this section, the Secretary
shal | use procedures consistent with standard conpetitive Gov-
ernnent procurement policies." 29 U S C § 1672(c)(l). At the
time of Jrea's passage, Cctober 13, 1982, conpetitive Govern-
ment procurenment policies were at Title 41, Code of Federal
Regul ations, Public Contracts, Property Mnagenent, Chapter 1
- Federal Procurement Regul ations (1982), Subpart |-1.12 --
Responsi bl e Prospective Contractors. Section |-1.1202 under

General Policy stated in pertinent part:

(d) A determnation of nonresponsibility
shal ' be nade by the contracting officer if,
after conpliance with §§ |-1.1205 [Procedures]
and |-1.1206 [Subcontractor responsibility],
the information obtained does not indicate
clearly that the prospective contractor is
responsi ble. Recent unsatisfactory perform
ance regarding either quality or tineliness
of delivery, Wwhether or not default proceed-
ings were insfituted, IS an exanple of a prob-
rem which the contracting officer must consider
and resolve as to its inpact on the current
procurenment prior to making an affjrmative
deternmination of responsibility. Were a con-
tracting officer has doubts regard|n? the pro-
ductive capacity or financial strength of a
prospective contractor which can not be re-
solved affirmatively, the contracting officer
shall determne that the prospective contractor
i's nonresponsible. (enphasis supplied).
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It is evident fromthis provision and those that follow
that a contracting officer, or as appropriate, a Gant Officer
was to consider any problen1}egarding a contractor known to

him even if there had not been a formal proceeding instituted
with regard to that problem Thus, the "Procedures for deter-

mning responsibility of prospective contractors" provided in
§ 1-1.1205-1 (b) that:

Maxi mum practicable use shall be made of currently
valid information which is on file within the
agency. Each agency shall, at such level and

in such manner as it deems appropriate, maintain
records and experience data which shall be

made readily available for use by contracting
officers in the placement of new procurement.

Section [-1.1205-3" stated that:
Information regarding the responsibility of

pros?ective contractors may be obtained  from
the follow ng sources:

* * *

(c) OQher information existing within the agency,
including records on file and know edge of per-
sonnel wthin the purchasing office making the
procurement, other purchasing offices, related
activities, audit activities, and offices con-
cerned with contract financing;

* * *

e) Qher sources. These should include .
vernment departnents and agenci es.
The scope of the information to be obtained by a contract-

ing officer to aid himin his responsibility review determ na-
tions was as broad as possible, and not restricted to just that
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information that could neatly fit into a test response. Using
"procedures consistent with standard conpetitive Covernnent
procurenent policies," 29 U.S.C § 1672(c) (1), such as those
recount ed above,z-]:/ was clearly contenplated for MSFW grants
under JTPA. It is proper, therefore, for the Gant Oficer to
search all of the records available to himand to consider all'
of the information as to its reliability and weight in naking
a determnation on the responsibility of an applicant.

| now turn to the responsibility review in this case and
the Gant Oficer's conduct of the review, including the 14
tests under Section 633.204 (a). The Gant Oficer reached a
negative assessment of NDRDC's peformance relating to six of
the tests -- (2), (4), (5),(6), (9) and (10) which 1 w ||
review in sequence.
. Responsibility test (a) (2) is "[slerious adm nistrative
deficiencies identified in final findings and determ nations.
-~ such as failure to maintain a financial nanagenent system
as required by Federal regulations." The Gant Officer testi-
fied that he was particularly concerned with NDRDC, because
he was aware of prior admnistrative difficulties with the

21/ On April I, 1984, the Federal Procurement Regulations
were replaced by the Federal Acquisition Regulations, codi-
fied at Title 48, CF.R Subpart 9.1 (1985). The recodified
procurement policies do not contain the detail of the earlier
regulations, but there is nothing inconsistent with, or con-
tradictory to, the earlier version. See e.g., 48 CF. R §§
9.103(b),  9.104-1(d), 9.105-1 (a)(c) (1985).
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organization. He spoketothe previous Gant Oficer, who had
recommended conditional funding of NDRDC's PY 1984 grarT_t-/
a‘nd he reviewed the correspondence in the Admnistrative File.-z;-g-'/
The Gant Oficer was additionally guided by the Enployment
and Training Admnistration's policy statement, Enploynent
and Training Oder No. 4-84.2% Specifically the .
policy directs Grant Officers to "[elnsure that past and current
performance assessments, including audits, are considered in
refunding." (DX-16 at 4). This policy statement, drafted after
the effective date of the responsibility review regulations, does
not restrict th-e Gant Oficer to considering only final find-
ings and determnations (F&D), but rather, uses the broad term
"audits." Using other than final documents requires that a re-
viewng official be cognizant of subsequent issuances that m ght
significantly alter the information contained in and relied
upon in an earlier determination. Failure to take such altera-
tions into account or to reconsider a determnation if later
revisions significantly alter the relied upon source m ght
constitute a breach of the Gant Oficer's discretion. But

this is not what occurred in this case.

_’Q/Sg%strmny of Robert D. Parker, Gant Oficer, Transcript (TR
at :

23/ 1d. at 912-917.

24/ Exhibit DX-16, Managenent of Procurenents Administered
by the ETA National and Regional Ofices, June 4, 1984.




rp o A UAS e DA 1 p e e Sk e N A Re

B e USSP WP S

- 14 =

Here, NDRDC had been the subject of two audits which were
of concern to the Gant Officer in his responsibility review
The first, by Rodriguez, Roach & Assoc., reviewed NpRoC's federal -
|y funded activities from Novenber 1, 1979, through Septenber 30,
1981.23/ |ts findings were subsequently incorporated in a final
F&D on March 1, 1983. 26

The second audit, by Petersen, Sorensen and Brough325 was a
financial and conpliance review for the period from Cctober 1
1981, through Decenber 31, 1983. The study al so revi ewed NDRDC's
internal accounting controls from January 1, 1984, through My 31,
1984. The initial report was released onJuly 13, 1984, to the
agency and nproc.28/ NDRDC responded to the report on Decenber 7,
1984.22/ n March 15, 1985, as docunented by a memorandum to the
files, the Gant Oficer determned that NpRDC Wwas not responsi -
ble to administer Federal funds.3%/ The Gant Cfficer testified
that he had a copy of the final audit report at the time he nade

his determination.3%/ Al though strenuously chal |l enged by NDRDC's

25/ EXhrbrt CX-42.
26/ AF at 153-164.
27/ Final Audit Report, ar at 33-125.

28( Transmttal letter of Petersen, Sorensen & Brough, dated
July 13, 1984, ar at 40.

29/ AF at 90.
30/ AF at 23-24.
31/ Parker, TR at 936.
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counsel, the Gant Oficer persisted in his testinony that he

had the benefit of the final Petersen audit report which included
fhe comments of NDRDC to the criticisms. The findings of initia
and final audit, however, were virtually identical

VWiet her he had the final report or not, the Gant Oficer
had information concerning the' manner in which NDRDC operated
its previous CETA programs which he could assess. Some of the
most serious allegations of admnistrative deficiencies were not
convincingly repudiated by NbrRoC's Decenmber 7, 1984, response to
the initial audit, which was in the Gant Oficer's file as
part of the final audit package.3%/

The aL3's constricted view of test (a)(2) was that only in-
formation based on final findings and determ nations could be
used in determ ning whet her NDRDC was experiencing serious ad-
mnistrative deficiencies. A final F& is a distillation of
the findings and conclusions and conments derived froma fina
audit determination. The Aud's reading of test (a)(2) would bar
the Gant Oficer fromusing the underlying audit, responses,
etc., which ordinarily provide a much fuller picture than the
final rsps. To prohibit use of those "available records,”

§ 633.204(a), taunts comon sense and the purpose of this regu-
lation which is to assure that grant recipients are indeed
"responsible" to be entrusted with Federal funds to effectuate

JTPA's purpose in the MSFWprograns. |f the Gant Officer may

32/ AF af 66-81Q



- 16 =

not consider all "available records" in his consideration of

the respective tests, then the termis a nullity. | reject

that construction and find that the Gant O ficer properly
considered all available records in his determnation of NDRDC's
responsibility review Thus it is incumbent upon nme to review
the incidents considered to determne if they denonstrate

a rational basis in the record to find NDRDC nonresponsi bl e.

NDRDC's rel ationship to Fiesta Enterprises.

NDRDC's board of directors formed a new, non-profit
entity, Fiesta Enterprises, Inc., (Fiesta) and then entered
into a series of business arrangements with Fiesta. These
activities were violative of the conflict of interest regul a-

tions governing Federal grantees.éé/ The record contains two

33/ 20 CF. R § 676.62(a) and (b) (1985) provides:
§ 676.62 Conflict of interest.

(a) No menber of any council under the Act shal
cast a vote on any matter which has a direct bearing
on services to be provided by that menber or any
organi zati on which such nenber directlr represents
or on any matter which would financially benefit
such menper or any organi zati on such nenmber repre-
sents (section 121(h)?2)). However, nenbers of the
PIC may vote on the title VII Annual Plan subpart
even it that subpart provides funds to the PIC

(b) Each recipient and subrecipient shall avoid
organi zational conflict of interest, and their per-
sonnel shall avoid personal conflict of interest
and appearance of conflict of interest in awarding
financial assistance, and in the conduct of procure-
ment activities involving funds under the Act, in
accordance with the code of conduct requirenents
for financial assistance programs set forth in 41
CFR 29-70.216-4 (section 123(Q)).
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I nstances that presented significant breaches of a proper

rel ationship between NDRDC and Fi esta.

. The first concerned a classroom training contract let by
NDRDC t0 Fiesta, Wwhereby six participants were to be trained in
carpentry skills while refurbishing a nunber of house trailers
in which Fiesta had a financial interest. NDRDC paid for the
participants' allowances, training materials, a site supervisor
and paid Fiesta for instructional fees.2d/ The contract between
Fi esta and NDRDC was sol e source, but wthout prior approva
fromthe Departnent as required by 41 CF. R § 29-70.216-9(d)(2)
(1982). Statenents fromthe instructor elicited that contrary
to the regulatory *definition of classroonltrainin§5/ t here
was very little cIassroon1training.§§/ Further, Fiesta failed
to train the contracted nunber of participants; several of
those enrolled failed to conplete the program and none of the
enrol |l ees was placed in unsubsidized enpl oynent as a result

of the program Mreover, Fiesta had a financial interest

inthe trailers being refurbished and the Executive Director

34/ AF at /1.

35/ See 20 CF.R § 676.25-1 (1985): o
(a) This program activity is any training of the type
normal Iy conducted in an instifutional settln?, I ncl ud-
ing vocational education, and it is designed To provide
i ndi viduals with the technical skills and information

required to performa specific job or group of jobs.
36/ AF at 74,
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of NDRDC at the time of this contract was a board nmenber of
Fiesta.3—7/

The second incident concerned a conputer and software
package purchased by Fiesta at a cost of approximately $15, 000.
Fiesta | eased the conputer and software package to wnoroc under
. terns whereby in only.18 nonths, NDRDC paid Fiesta al nost
$19,000.38/ Al though the hourly usage rate of $12 appeared
reasonabl e, no documentation apart from a summary of hours of
use was available to support the presumed heavy use by noroc.
Coincidently, the Board mnutes of Fiesta indicate concern
that the |ow usage on the conputer was not generating suffi-
cient incone to neet the |oan paynents Fiesta was required to
make on its purchase of the computer: ~[tJhe Economic Devel op-
ment Coordinator for NDRDC (Executive Director at Fiesta)

*... assured nenbers he would make sure that in the future rent

woul d cover |oan paynents. (AF at 76, excerpting the Decenber 4,
1981, minutes of the Fiesta Board of Directors meeting). This
arrangenent violated the allowable costs associated with |ease
paynents between related parties which are limted to 6-2/3% of
the acquisition cost per annum.3%/ wprnc's di sregard of the

appl i cabl e government regulations resulted in an overpaynent of

37/ AF at /0.
38/ AF at 82
39/ OMB Gircular A-122, Attachment B, ¢¢ 9(d) and 42(c) (1980).
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al most $17,000 in the 18 nmonth period. Al though, following the
Departnent's chal l enge of this arrangenent, Fiesta transferred
title in the conputer to NDRDC,, the overpaynent was not conpen-
sated by the belated transfer, and the relationship between the
organi zations and their failure to establish necessary separation
was denonstrably indicative of questionable admnistrative
practices.

Unaut horized Enroll ment Practices by NDRDC

Apart fromits relationship wth Fiesta, NDRDC al so engaged
In a dubious admnistrative activity when it posthumusly regis-
tered a deceased farmworker in the CETA programin order to use
federal funds to ship the remains from North Dakota to Texas. A
farmworker who previously had been enrolled in xprRoc's MSFW
programwas automatically termnated fromthe programrolls, as
were all other participants, at the beginning of the new program -
year on July 1, 1984. The farmworker died in late July. A
surviving son "was extended signature authority” by the w dow
to reenroll the deceased man in the progrmmég/ The reenrol | -
ment was devised with the know edge and cooperation of NDRD&L/
to use Federal funds to ship the remains to Texas. Since the
enrollee was dead at the tinme of his purported reenroll ment,

there can be no serious suggestion that he was eligible to

40/ AF al 134-135.

41/ The intake formwas signed by an NDRDC "Interviewer" and
approval indicated. AF at 136.
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‘obtain or retain enploynent, to participate in other program
activities leading to their eventual placenent in unsubsidized

enploynent,"iz/ which is the purpose of the Mgrant and .
Seasonal Farmworkers Program

NDRDC'srolein this matter is fully revealed in the Adm ni-
strative File, which the Grant Officer testified was his working
file at the tinme of his determi nation of NDRDC's nonresponsibil-
ity. Wile the ALJ characterized this instance as "a compas-
sionate and charitable act,"ii/ It does not overcone NDRDC's
bl atant disregard for the purpose of the statute and the organi-
zation's failure to recognize and nmeet its responsibility to
di spense JTPA funds only as authorized.

In sum these several instances nmake clear that there is
rational support in the record for the Grant Oficer's deter-
mnation on test (a) (2)'.

"The Gant Oficer determned that noroc failed test (a)(4):
"[w]illful obstruction of the audit process. "The record
indicates®?/ the difficulty that the Department's O fice of
I nspector Ceneral (O G experienced in attenpting to arrange
a time to review docunents relating to a Conmunity Services
Adm nistration (United States Departnent of Health and Human
Services) grant which was being reviewed under the conprehen-

sive audit being conducted by Petersen, Sorensen and Brough

427 JTPA § 40Z2(C)(3), 29 U.S.C. § 1672(c)(3) (1982).
43/ D. and 0. at 8.
44/ AF at 38.
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The delay, as adduced by a menorandum in the o6 material s, 3/
however, does not have the appearance ofwi | | ful obstruction so
much as a sense of dilatoriness and a failure by norxc to
make conpletion of the review a priority. Wile there was
delay, it was not lengthy and the O G determned to issue
its final report without reviewing the nmaterials which NprRDC
had identified in defense of its position. Since, as the
Gant Oficer testified, he had tinely access to a pre-released
copy of the final audit report, the consequences of the del ays
were not substantial. Thus, it appears that the record does
not support a finding of failure on test (a)(4).

The Gant Oficer also concluded that NDRDC failed test
(a) (5): "[slubstantial failure to provide services to appli-

cants as agreed to in a current or recent grant or to meet per-

formance standard requirements as provided at § 633.321 of this .

subpart." This test was used as an exanple by the ALJ to show
the unfair bias of the Departnent's officials toward NDRDC. At
| ssue was NDRDC's performance in providing enploynent related
services to its participants. Performance was neasured by a
nunber of statistical reviews and then conpared to planned
outcones. A nunber of the performance indices were deenmed to

be bel ow an acceptable standard by the G ant ofticer. 28/ The

45/ AF at 38- 39.

46/ A full recitation of the disputed interpretation of the
performance statistics can be found in the parties' briefs
and in the D. and 0. at 8-10.
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AL) determned that the Departnent's interpretation of the
performance statistics was skewed to show NDRDC in the worst
possi bl e 1ight 47/

The Gant Oficer testified that NDRDC m ght have passed
the performance test "mathematically" (TR at 1089) but ngintained
that the passing or failing of this test was not the sole basis
on which he made his determ nation of nonresponsibility (TR at
1089). Ocher applicants that had demonstrably |ess favorable
out comes against plan than did NDRDC were not disqualified
based on their poor performance. The Gant Oficer explained
that this was warranted by the conditions wthin which other
applicants had operated their MSFW programs. Because NDRDC
had been conditionally funded by the Departnent for PY 198448/
and in the context of the other admnistrative deficiencies
that the Grant Officer found in NDRDC's operation, the G ant
O ficer did not choose to give Noroc the benefit of the situa-
tion as he did other applicants. A review of the record con-
cerning the performance statistics and the explanation con-
cerning the performance tests does not denonstrate a rationa
basis for the Gant Oficer's finding of failure of this test.
The Gant Oficer's testimony at 1089-1090, indicates that the

performance test woul d have been passed had that determ nation

been nade in isolation.

47/ D. and 0. at 8-9.
48/ AF at 32.
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The Grant Officer also determned that NDRDC failed test
(a) (6): "[flailure to correct deficiencies brought to the
grantees' attention in witing as a result of nonitoring acti-
vities, reviews, assessnents, etc." The Gant Oficer's consid-
eration of final findings and determnations from the Rodriguez
audi t reportﬁg/ which listed certain adm nistrative deficiencies
as well as various nmonitoring reports and the report of the
Petersen audit appear to be the bases of the determ nation that
NDRDC failed this test. There is a pattern of recurring identi-
fication of admnistrative needs for inprovenent. The problens
listed in the Rodriguez audit rsbs included: "Financial manage-
nment system controls need to be followed." "Intake procedures
need to be strengthened." "Property nanagement system needs to

be inproved"?p/ In the subsequent Petersen audit, the problens

identified are very nmuch the sane: inadequate management of sub-

o -

grants;gl/ need for inproved eligibility determnation systaméz/

reconmendation that NDRDC establish procedures to account for
non- expendabl e personal property, obtain proper approval of
capital expenditures and maintenance of approved plans of dis-
positi()nﬁg/ These findings do not denonstrate that the noted

497 aF at 153- 160.
50/ AF at 157.
51/ AF at 68.

52/ 1d. at 81-Q.
53/ 1d. at 81-J.
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probl em areas had been addressed and corrected, as required
by the test. There is, therefore, a basis in this record
%or the Gant Oficer's determnation of failure on test (a)(6).

The Gant Officer determned that NDRDC failed test (a)(9):
"[flailure t0 properly report and dispose of government property
as instructed by DOL."' The final Rodriguez audit (AF at 157)
and the Petersen audit (AF at 81-J) both indicated weakness
| N NDRDC's property management. One instance cited in the
Petersen audit was the acquisition using Federal funds of
a pick up truck by one of NDrRDC's subgrantees, Uah Rura
Devel opment Corporation (uroc). The truck had been disposed
of but neither nprpc nor URDC had docunents to support the
transactions as required by OMB Circular A-122. |n a colloquy
with the ALJ, the Grant Oficer seemed to acquiesce that this
instance by itself mght not be sufficient grounds to determ ne
an applicant as nonresponsible. However, the Gant Oficer
properly considered this additional instance of failure by
NprRoc to adhere to explicit applicable regulations for situa-
tions involving Federal funds and NDRDC property.

Finally, the Gant Oficer found that wproc failed test
(a)(10): "[flailure t0 have maintained cost controls result-
ing in excess cash on hand." NDRDC accrued an excess cash
bal ance apparently in anticipation of close out costs that

woul d cone due after the termnation of the CETA program
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Since CETA programcosts could not be satisfied by funds from
the successor JTPA program the appropriateness of setting

ési de sone amount of ceTAfunds is not contested.>d However,
the record shows that NDRDC used nore than $18, 000 of that
anount as loans to non-Federal entities, and advanced funds

wi thout authorization to subgrantees. At the tine of the
audit report, the repaynment of that noney to NDRDC appeared
unlikely.-s—s—/ Al though technically the problemis the excess
cash that NDRDC drew down fromits grant, the unauthorized

use to which they put those funds is additionally questionable.
The significant anpunt of excess cash that NDRDC accunul ated
and the questionable use of these funds was a legitimte concern
for the Gant Officer, and another instance of questionable
judgment and practice properly examned in his responsibility
revi ew.

The aLJ's decision was blunt concerning his disregard for
the testinony of the Governnent Authorized Representative (GAR)
whi ch he considered not credible. However, the Gant Oficer
testified that he placed "very little" reliance on subordinates
in conducting the responsibility review.2%/ Throughout his
testinmony, the Gant O ficer enphasized that he took the infor-

mation fromhis file, (although the original docunents could

54/ Gant Oficer's Reply Brief, October 7, 1985, at 39.
55/ Parker, TR at 1599; AF at 81F, 81G

56/ TR at 916.
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have originated in the programoffice), weighed it, and drew
his own conclusions. The Admnistrative File provided the
Gant Oficer with a great deal of information about the Com
plainant apart from the Responsibility Review Checklist pre-
pared by the GAR  The transcript is replete with statenents
by the Gant Oficer in reply to questions by counsel and the
aLJ that he recognized his responsibility to nake the responsi-
bility determnation and he did it considering all of the in-
formation available to him.2Y The key to the determnation
of nonresponsibility was the determnation of the Gant Oficer
and his testinony substantiates that he reached his decision
from the available* records.

The ALJ purported to estop the Department from using any

of the Rodriguez audit final determ nations based on a statenent
which the ALJ quoted as follows:

|f, after this date, you demonstrate to the
Office of Special Targeted Programs that appro-
priate corrective action has been taken . . .
th? fact of earlier deficiencies, now corrected

wi Il not be considered adversely in future dggi-
sions regarding your relationship with ETA.=

The full two sentences read:

|f, after this date, you denonstrate to the
Ofice of Special Targeted Prograns that ?ﬁpro-

priate corrective action has been taken, at

57/ IR at 960, 965, 966-968, 974, 1001, 1040, 1504-5, 1509,
1544-5, 1547-8.

s¢/ D. and 0. at 16, citing AF at 157.
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office will so notifyusin witing. Your
organi zation's nane will be then be renpved
fromour TISt and the fact of earlrer_ deficien-
cres. now corrected, will not be considered
adversely in future-decisions regandi.ng YOML gg
relationship with ETA. (emphasis supplied) .==

The reference to the "list," omtted fromthe aLs's quota-
tion, is significant. - The Department maintained a "list of
organi zations which still have uncorrected admnistrative prob-
| ens" and NDRDC was being placed on that [ist concurrent wth
the final audit determination.8%/ The context of the statements
concerning no future adverse considerations related to renoval
fromthe list if deficiencies were corrected. Such a commi tnent
shoul d not preclude a future Grant Officer fromtaking notice
that NDRDC had been plagued by certain admnistrative deficien-
cies in the past, proposed a plan to correct thmmél/ and
m ght be experiencing simlar difficulties at a later time. In .
any case, the deficiencies uncovered in the Petersen audit are
substantial and as such are disqualifying wthout having to be
persistent, as well.

CONCLUSI ONS

A Gant Oficer nmust use available records in his determ na-
tion of the responsibility of potential grantees. The information

must also be valid. The fourteen tests in Section 633,204(a) are

a

59/AF at 157.
60/ 1d.
61/ CX-11. |
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inclusive and nust be taken into consideration. |n addition, the
tests are indicative of the areas in which a Gant Oficer nust
‘look to determine which operational areas are critical. They

are not, however, exclusive. |f other serious, substantial or
persistent failures of a grantee cone to the Gant Oficer's

know edge, he cannot disregard them in making his determnation
of responsibility to admnister Federal funds. The responsibility
review is designed to protect Federal prograns, and ultimately
the targeted beneficiaries, fromindifferent and irresponsible
admnistration. The national priority to conserve our fiscal
resources denmands no |ess.

A potential grantee is protected froman arbitrary and
capricious decision by a Gant Officer by putting the reasons
for disqualification to a "substantial or persistent" standard.
Further, the requirement that a disqualifying failure nmust be
substantial or persistent protects a potential grantee from
bei ng debarred because of a single, inconsequential occurrence
It cannot be claimed on the record here that wproc's invol ve-
ment with Fiesta was inconsequential. The favorable classroom
training contract and the lucrative conputer |easing contract
expended thousands of dollars with little tangible gain for
the participants in the MSFW prograns.

The posthumous enrollment of a former participant in an
attenpt to have Federal funds used where either private funds

or NproC's non Federal funds should have been used goes beyond
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I nproper eligibility or enrollnent processes and begins to

edge upon fraud. The aL3's hierarchical rating of sone of

‘the tests, even with the tacit agreement of the Gant Oficer,'

I's inappropriate and is not provided for under the regulations.
Indeed, the regulation requires disqualification if any one of
the tests was either substantially or persistently failed.

The Gant Oficer testified that he conprehended a pattern
of wrongful actions by NDRDC when it was operating its MSFw
programs. Conpetent auditors reviewed NDRDC's program conpli -
ance against accepted accounting norns. Practices and proce-
dures were revealed which the Gant Oficer found were question-
able in thenselves and convincing in their combination that
NDRDC shoul d not be entrusted with the admnistration of Federal
funds. The attack on his determnation was not that his facts
were wong, but rather, the formin which he received them
was i nproper.

There was no evidence that NDRDC did not pay $19, 000
for the undocunented use of a $15,000 conputer package; there
was no evidence that the trailer refurbishing project was
conducted in a classroom setting, and that the instruction
was provided at a satisfactory level; or that it was proper to
enroll a deceased farmwrker in the MSFW program \hat was
shown was admnistrative sloppiness in the Departnent's tinely .
processing of docunents, and w tnesses who had not prepared -

fully to respond to reasonably anticipated questions at the
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hearing. whil é ‘é éasual review of the transcript may explain
the ALJ's negative view of the Departnent's support staff,
t he reut':ord strongly supports the Gant Oficer's determnation e
t hat NDRDC was not responsible to be considered as a potential
grant ee.
ORDER

Accordingly the decision of the ALJ is reversed. The
Gant Oficer's determnation of NDRDC's nonresponsibility.
as a potential grantee of Mgrant and Seasonal Farmworker
Programs i s AFFI RVED.

7 ,%_ g y’l/(
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