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SUMWVARY DECI SI ON AND ORDER

This matter arises under the Job Training and Partnership
Act, 29 U.S.C 51501 et_seq., and the regulations pronul gated
t hereunder, 20 C.F.R. Parts 626, 636, 676; and 29 C.F.R Part 18
hereinafter "the Act"). Tne Gant Oficer issued a final
eterm nation on March 17, 1986 in which ne disallowed a total of
$56, 723 in costs charged to two JTPA énants adm ni stered by the
conpl ai nant, Mtivation, Education and Training, Inc. _
(hereinafter "MET"). The final determ nation questioned certain
excess indirect costs, travel expenses and $6,518.00 of
consul tant services costs. MET filed a timely request for a
hearing to contest the disallowance. On July 29, 1987 the Gant
O ficer stipulated to a revised disallowance and MET withdrew its
appeal as to the indirect costs and the travel expenses. On
February 18, 1988 the Secretary of Labor issued a decision,_In
the Matter of ORO Devel opnent Corporation v. U S. Departnent of
Labor, 86-JTP-6, whicn addressed the iIssue of consultant services
and tound themto be unallowable. As no factual natters are in
di spute and as the allowability of consultant services is the
only outstanding issue in this case, the Gant Oficer noved for
sunmary deci sion citing oro Devel opnent Corporation. On the
conplainant's representation that there are inportant policy
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matters not considered by the Secretary in ORO Devel opnent
Corporation which deserve to be devel oped for tne record, and

over the Gant Oficer's objection, | accepted the presentation
of evidence. Having considered the ar?_uments put forth, I now
grant summary decision to the Gant Oficer.

The $6,518.00 in question was paid to a law firmretained by
MET for services rendered in contesting an earlier CETA
di sal l owance. The earlier nmatter concerned an initial
determ nation, issued June 10, 1983, whi ch questioned costs
t ot aIIing $358,371 incurred by MET in connection with grants
nunber ed 99-0-333-31-28 and 99-0-333-31-48 whi ch were in
operation from October 1, 1979 to Septenber 30, 1981. MET
engaged a law firm for representation during settlenent
negotiatrons with the Gant Oficer. Largely due to the efforts
of the law firm the disallowance was settled for $8000. MET paid
for the legal services with grant funds from grants nunbered
99-4-1262-56-159-02, 99-4-0333-56-179-02 and 99-3-1262-56-184-02
whi ch covered the period fromJanuary 1, 1984 through June 3o,
1985.

Al iowabl e costs for a JTPA grantee are determ ned pursuant
to 20 C.F. R Part 633.303 which incorporates 41 C.F.R Part 29-70
and OMB Circular A-122. In disallowing the |egal services costs,
the Gant Oficer relied on OMB Circular A-122, Attachnent B,
34éd) which states in part that "that cost of |egal, accounting,
and consulting services incurred in connection with . . . the
prosecuti on of claims agai nst the Government, are unall owabl e".
The Grant O ficer argues that when a grantee requests a hearing
to dispute a disallowance nade in a final determnation, he is
prosecuting a claim against the government. This interpretation
was accepted by the Secretary when she refused to review Judge
Gilday's decision in U S. Departnent of Labor v. Qakland County
Board of ConmissionerS, 84-CTA-177 (April 17,1987). A divided
panel of the US. Court of Appeals affirmed the Secretary's
decision, the ngjority finding the interpretation reasonable and
not contrary to Congressional intent. Qakland County Board of
Commi ssmnerls v. U S. Departnent of Labor, 853 F.2d 439, (6th
Gr. 1988).1/

7. JThis Interpretation was rejected by Judge Matera, I1n U _ S
Department Of Labor v. Wah Rural Devel opnent Corporation

86- CTA-25, (April 30, 1987)(exceptions Tiled) where he concl uded
that a grantee contesting a disallowance is defending itself

agai nst charges brought by the government rather than prosecuting
a claim See, Qakland County Board of Conmi ssioners v. U S
Departnent- Labor, 853 F.2d4 439, (6th CGr. 1988)(Guy,J.,

di ssenting).




A JTPA grantee is also subject to OMB Crcular A-122
Attachnment A, Paragragh 4 (b) which provides:

"Any cost allowable to a particular award of other cost
obj ective under these' principles may not be shifted to

ot her Federal awards to overcone funding deficiencies, or
to avoid restrictions inposed by law or by the terns of
the award."

The Secretary, in ORO Devel opnent Corporation, supra, interpreted
this provision to prohibit charging to a currant grant, |ega

fees incurred in contesting a final determnation of costs
charged to an earlier grant. Even where the very survival of the
grantee agency is inperiled, such cost shifting is forbidden
because "there is no programmatic inperative that every incunbent
grantee mustsucceed itself in each new grant funding." 1Id. at
p.11. VWiile the public policy inplications of this
interpretation are open to debate, and although I m ght decide

otherwise if free to do so, | am constrained by the unequivoca
| anguage of the Secretary's ruling. I nasmuch as the conpl ai nant
has charged to a grant, Ilegal fees which were not incurred in the

adm ni stration of that grant, the disallowance of those fees nust
be upheld as a matter of |aw

Accordingly, the Gant Oficer's Mtion for Summary Decision
i s hereby granted.

ORDER

The Final Determination of the Gant Oficer, dated March 17,
1986, as revised by stipulation, July 29, 1987, is affirned.
Motivation, Education and Training, Inc. shall pay the US
Departnment of Labor, from nonfederal funds, the sum of $6,518.00.
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