U.S. Department of Labor Office of Administrative Law Judges
800 K Street, N.W.
Washington. D.C 20001-8002

pate: MR -1 1993

| N THE MATTER OF
NATI ONAL PUERTO RI CAN FORUM

Conpl ai nant
V.
U S. DEPARTMENT OF LABCR,
Respondent

CASE No.: 93-JTP-8
ORDER OF DI SM SSAL

This matter arises under the Job Traini nrq Part nership Act
(JTPA), 29 U.S.C S 1501 et seq., and the regulations issued
thereunder at 20 CF.R S . oT.

On February 25, 1993, the United States Departnment of Labor
(DAL) filed with this Ofice a Motion to Dismss or, in the
alternative, a Mtion for Extension of Time in order to file the
admnistrative record. The DOL states that the National Puerto
R can Forum (Conplainant) failed to file with this Ofice a
tinmely appeal of the Final Determ nation of audit findings.
Pursuant to 20 CF. R S 629.57(c)(l), the Conplainant had to file
its appeal within twenty-one (21) days of receipt of the Final
Determnation of April 13, 1993. Neverthel ess, the Conplai nant
did not request a hearing until January 6, 1993, over seven
months later. The DOL argues that the regulations at 20 CF. R §
629.57(c)(2) clearly state that this twenty-one day filing
requirement is jurisdictional; therefore, this Ofice |acks the
authority to hear this nmatter.

I'n support of its Mdtion to Dismss, the DOL cites to State
of California v. U.S. Department of Labor, 91-JTP-8 (January 7,
1992), 1n which the undersigned held that this Ofice could not
wai ve the jurisdictional twenty-one day filing requirement. 1d.
at 2. Mreover, even if the requirement is waivable, it would
only be appropriate to do so in exceptional circunstances. |d.
Here, the DOL argues that no such exceptional circunmstances —
exist. Prior to filing its appeal, the Conplainant did not make
any requests for an extension of tine. Furthernore, the _
Conpl ainant's only acknow edgenent of the delay was nentioned in
its request for hearing, which stated that the present
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Conptrol ler-Fiscal Oficer did not effectively take over until
July 1, 1992, and was not made aware of the Final Determ nation
of the audit findings. The DOL states that it still took _
aﬁprom mately six nmonths to file an appeal once this change in
t he Conpl ai nant's organization occurred.

To date, the Conplainant has not filed with this Ofice any
response to the DOL's Motion to Dismiss. Upon review ng the
admnistrative record, | find that even if the filing requirenent
could be waived, the Conplainant has not articul ated adequate
reasons for failing to file a timely appeal of the Final
Determination. Pursuant to 20 C.F. R '§ 629.57(c)(2), | find that
this Office lacks jurisdiction to hear this matter.” Therefore,

It is hereby ORDERED that Conplainant's request for hearing is
DI SM SSED.

OHN M. VITTONE
eputy Chief Judge
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