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This claim arises under the Job Training Partnership Act
(JTPA), 29U.S. C. §§ 1501-1781, and its inplementing regul ations,
which are contained in 20 C.F.R Part 626 et seg. Both parties to
the dispute have obLected to the sufficiency of certain discovery
responses made by the opposing ggrty, and, as a result, ther%¢§re
presently before me Mtions to Conpel filed by each party. e
fuII¥ consi dering the requests and responses of each party,
together with the motions and their supporting nenoranda, | hereby
make the following rulings with respect to each of the notions:

I. The Gant Officer's Mition to Compel:

On July 29, 1993 the Gant Oficer filed a Mtion to Conpel
requesting {hat " the Conpl ai nant, ~Commonweal th of Kentucky Cabinet
(hereinafter_"crantee") be ordered to respond to certain discovery
requests. The Grantee filed a Response to the Mtion with t?ls
office on August 19, 1993.  Subsequently, the Gant Oficer filed
a Response to the Gantee's RESBPnse on August 30, 1993. Each of

the issues raised in the Gant Oficer's Mtion wll be dealt wth
in turn.

Before proceeding to the specifjc jssues, a word On the scope
of discovery is in order. The regul ati on concerning the scope of
di scovery provides:

(T)he parties may obtain discovery regarding any matter,
not privileged, "which is relevant to the subject matter
i nvol ved in the proceedi ng.

It is not ground for objection that information
sought will not be admi ssible at the hearing if the
information sought appears reasonably cal culated to-Iead
to the discovery of adm ssible evidence. ‘
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29 CF.R § 18.14, Sealso Fed. R Cv. P. 26(bf)(| ). The
regul g\ﬂ ons adopt the broad federal definition ofrelevancy,
provi di ng:

elevant evi dence neans evi dence having any tendency to
rraﬁe the existence of any fact that is of consequence to
the determnation of the action nore probable or |ess
probable than it would be wthout the evidence.

29 C.F.R § 18.401. see also Fed, R Evid. 401. The Advisory
Commi ttee purposely adopted a | enient standard, reasoning that "a
brick is not a wall", and that »...(IJt is not to be supposed
that every witness canmake a home run.” Fed. R Evid. 401,
Advi sory Conmittee Notes. The Suprene Court has noted that wfI)t
I's universally recogni zed that evidence, to be relevant to an
inquiry, need not conclusively prove the ultimate fact inissue.
.. "% New Jersev v, T.L.O. 469 US. 325 345 (1985).

In the context of discovery, the Court has enphasized that
under the notice-pleading system adopted by the Federal Rules of
Gvil Procedure, discovery serves to define and clarify the issues.
To this end, the word *'relevant”, as used in the discovery context,
is even nore broadly construed, and discovery is not limted to the
i ssues raised by the pleadings, or even to the nerits of the case.
See . oppenheime d,s 437 .JMll.S., 340, 351 ﬁ1978)
("V[R)elevant’. . . has been construed broadly to include any
matter that bears on, or that reasonably could |ead to other nmatter
that could bear on, any issue that is or may be in the case . . .
."y. It is against this background, then, that | consider the
G antee's relevancy objections.

. The regul ations provide that where a Mtion to conpel
di scovery is filed, the admnistrative law judge may; in his or her
di scretion, exercise the sanme control over discovery as though a
Motion for a protective order had been filed. 29 C.F.R §§ 18.15,
18.21. A party resisting discovery bears the burden of show ng the
necessity of a protective order.  Such a showing requires "a
particular and specific denonstration of fact, as distinguished
from stereotyped and conclusory statements." (General Dynamics V.
Selb Mfa. Co., 481 F.2d 1204, 1212 (8th Cir. 1973). Cenerallze
complaints of undue burden are unavailing, as the objecting party
"must Show specifically how each interrogatory is not relevant or
how each question is overI_/y broad, burdenSonme or oppressive."
Josephs V. Harris corp., 677 F.2d 985, 991-92 (3d. Cir. 1982).

A Request for Adm ssions N [ Three:

~ The Gant Oficer's Request Nunber 3 seeks an adm ssion that,
during the negotiation of the subject contract, Toyota requested
that the contract contain no mention of the Jrea. The Gantee
objected to the statement on the grounds that it is irrelevant.
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The instant dispute centers around the issue of whether, Jrpa
funds were inproperly used to fund the Toyota contract. If the
negotiations l[eading up to the contract have any bearing on that
| ssue, or could lead to other matter which has any bearing on that
I ssue or any other issue which could be raised in this matter, then
they are sufficiently relevanttobe discoverable. The understand-
ing of the parties to the contract as to how or whether JTPA funds
were to be used clearly bears on, and could lead to further
evi dence_whi ch bears on, ‘the issue of whether the use of grea funds
in the Toyota project was proper. Therefore, the Gantee's
obj ection as to Request Nunber 3 is overruled.

B. Request for Admi ssion Nunber Four:

Request Nunber 4 was identical toNunber 3, with the exception
that the word "insisted" was substituted for the word "requested."®
The Grantee objected on the grounds of relevancy, and that the term
"insisted" is vague and anmbiguous. For the sane reasons expressed
with regard to nunber 3, the Gantee's contention of irrelevance is
without nerit. 1In addition, the term*"insisted" i s neither vague
nor anbiguous'. The Gantee's objections as to Request Number 4 are
overrul ed.

C. Request for Adm ssion Nunber Five:

Request Number 5 states: "Toyota refused to consider the
roject in Kentucky as part of a JTPA program and insisted on
iring only the nost qualified individuals for its new autonotive

plant." The Gantee objected on the grounds of relevance and that
the terns "refused tO0 consider” and "insisted" are vague and
anbi guous.  The JTPA’s purpose is to assist untrained and under -
trained individuals in obtaining jobs, and Toyota's willingness to
empl oy and train such individuals has relevance to the issue of
whet her the Grantee properly used JTPA funds. Again, | find no
vagueness or anbl%glty inthe terns of the request. The Gantee's
objections as to Request Nunber 5 are overrul ed.

D. Request for Adm ssion Nunbers N neteen and Twenty:

Request Nunbers 19 and 20 seek admissions that JTPA eligible
and simlarly situated non-JTPA eligible workers at Toyota and Budd
received identical training. Again the Gantee objected on the
grounds the requests are vague, anbiguous, and irrelevant. The

'The Advisory Conmittee's notes to the 1993 anendnments to the
Federal Rules of CGvil Procedure caution that "[i)nterrogatories
and requests for production should not be read or interpreted in an
artificially restrictive or hypertechnical manner to avoid
disclosure of information fairly covered by the discovery request.

. ." Fed. R Gv. P. 37 advisory comiftee's note.
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Gantee's relevance objection is based upon |Its contention
t hat §141(b) of the JTPA participants be trained differently from
ot her enpl oyees. Whet her or not the JTPA requires different
training for participants, the training given could have some
bearlnﬁ on the issue of whether JTPA funds were properly used to
fund the Toyota project.

~ The Gantee's objections that the requests arevague and
anbi guous due to the use of the phrase "similarly situated
individuals® arealso without nerit. =~ The Gant Officer noted in
his response, and lagree that, sinply understood, the phrase
"simlarly situated" Trefers to individuals being trained for
identical "or simlar jobs. The Gantee's objections as to Request
Nunbers 19 and 20 are overrul ed.

E Request for Admi ssion Nunbers Twentv-Si X and Twenty-
Eight:

Request Nunbers 26 and 28 seek admissions that Toyota and Budd
were reinmpursed through an_internal accounting transaction in the
offices of the Gantee. The Gantee objected on the grounds of
rel evance.  The method of reinbursement enployed by the Gantee
coul d have sone bearing on the issue of whéther "a gual|fy| ng
programwas in place, or at the very least, could |lead to_ other
evi dence concerning that issue. Therefore, it is sufficiently
relevant to be discoverable, and the Grantee's objection as to
Request Nunbers 26 and 28 is overrul ed.

F. Request for Adm ssion Nunbers Thirtv-One and Thirtv-Two:

Request Nunbers 31 and 32 seek admi ssions that the training
costs for JTPA eligible individuals at Toyota and Budd were
identical to those for simlarly situated non-JTPA eligible
individuals. The Gantee objects to the requests as being vague,

anbi guous and irrelevant. he Gantee notes that Section 14I(g)
provides that payments for on-the-job training are deemed to be
conpensation for extraordinary tralning expenses. To obtain

di scovery, however, the Gant Oficer need not prove that the
Gantee violated Section 141(g). The training costs of the JTPA
~eligible enployees as conPare to non-JTPA eligible enployees could

have sone bearing on whether JTPA funds were properly used for the
projects in question. Therefore, information regarding such costs
I s discoverable. For the reasons expressed in relation to Request
Nunbers 19 and 20, the phrase "similarly situated" is neither vague
nor anbi guous. The Grantee's objections as to Request Nunbers 31
and 32 are overrul ed.

G. Interrogatory Nunber Sta).(e) and (d):

Interrogatory Number 5, in various parts, seeks infornmation
concerni ng-the System Design Contractor ("sbc") enployed by the
Gantee. Specifically, it seeks infornmation concerning the spc’s
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expertise and program and whet her _the same spc worked on an
unrelated JTPA project in Indiana. = The Gantee objects to three
subparts of the interrogatory as being irrelevant.

The question of which costs ofthe project were properly
chargeable to JTPA funds is central to this dispute. The reason-
abl eness of the costs charged by the SDC coul d become an issue in
this case, or at the very[east, could have some bearing on the
guestlon of whether JTPA funds were properly used. Therefore,

I scovery may be had concerning the issue. The Gantee's objection
as to Interrogatory 5 (a), (e) and (d) is overruled. '

H. terrogato N [ | X _and Seven:

_ Interrogatory Nunmbers 6 and 7 request information and the
i dentification of documents concerning oversight and nonitoring
done.by the Grantee of the assessment_process. The G antee objects
on the grounds of relevance. The JTPA places upon grantees the
responsibility of ensuring that JTPA grant funds are properly spent
by subgrant ees. Therefore, the sufficiency of the Gantee's
noni toring coul d become an issue in this dispute. Any information
which could bear on that issue is relevant and discoverable. The
Gantee's objection as to Interrogatories 6 and 7 is overrul ed.

I. nte ato N [ 12fa):

Interrogatory Nunber 12(a) asks the Grantee to identify all
documents discussing when_and how the JTPA eligibility determ na-
tion was to be nade. @ The G antee objects on the grounds of
rel evance and that the identification of such docunents woul d be
undul y bur densone. Since the JTPA requires grantees to perform
monitoring and oversight functions, information concerning the
manner and timng of the eligibility determnation is clearly
rel evant and discoverabl e.

As to the second objection, the Gantee offered to provide
docunents concerning the eligibility determnation of all 15,575
applicants to the Grant Officer for inspection. The interrogatory,
as witten, seens nore general, however, and requests the identifi-
cation of documents concerning the eligibility determnation
process itself, rather than its application to each potentia
enpl oyee. | dentification of such documents would not be unduly
burdensome. To that extent, the Gantee's objections to Interroga-
tory Number 12(a) are overrul ed.

~If the Gant O ficer does seek information concerning the
eligibility determnation as to each potential enployee, the
G antee's objection of undue burden has nerit. To the extent the
Gant Oficer seeks such information, the Gantee need only provide
the Gant Oficer wth access to the docunents for inspection at
such reasonable tinmes as agreed upon by the parties.
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J. Interrogatory Nunber 13(b):

| nterrogatory Number13(b) requests information, either
t hrough percentages “or specific nunbers, as to when the eligibility
determ nations were nade. The Grantee again offered to provide
i ndividual records for inspection, but oakected to the request
otherwi se as being vague and ambi guous. ile the interrogatory
coul d have been more clearly worded, it is not so unclear as to be
vague or anbiguous. It asks for a statenent, either in percentages
or in raw numbers, of the sta?f at which the eligibility determ na-
tions were nade concerning the applicants. The Gantee may have
sone |leeway in defining "stages", but its response, at a mnimum
shoul d C|aSSIf¥ percentages in relation to (1) hiring; $2)
training; and (3) the reinbursement to Toyota of assessnent costs.
To thlf gxtent, the Grantee's objections to Interrogatory 13(b) are
overrul ed.

If the Gant Oficer seeks information as to when each
individual el igibility determnation was nade, it will be suffi-
cient for the Gantee to sinply provide the Gant Oficer with the
appropriate documents for inspection at such reasonable times as
agreed upon by the parties.

K Intesyogatorv Numbers—23(a) and (Cl =me35(a) and (¢):

Interrogatory Nunber 23(a) and (c). requests adescription, of
the monitoring and oversight of individual on-the-job training
pl acements done by the Grantee, and the identification of docunents
concerning such oversight. Interrogatory Number 35 makes simlar
requests regarding the Grantee's nonitoring of such placements at
Budd. The Grantee objects on the grounds ofrelevance and that the
Identification of such docunments would be unduly burdensone.

As to relevance, since the JTPA places certain nonitoring and
oversi ght obligations upon_ grantees, the Qver5|%ht provi ded may be
an issue in this case. Evi dence concerning the oversight could
al so reasonably be expected to |lead to additional evidence
concerning other issues. As a result, the information is relevant
and discoverable.

The identification of documents addressing how the overall
Brocess of monitoring and oversight was to be conducted woul d not
e unduly burdensome. To that extent, the Gantee's objections as
to Interrogatories 23(a) and (c) and 35(a) and (c) are overruled.
If the Grant Oficer seeks information as to the nonitoring
perfornmed as to each individual placenent, the Gantee need only
provide the appropriate records for inspection at such reasonablée
tines as agreed upon by the parties.



L. Interrogatory Nunbers 24 (a) and (b)and 36(a)-and (b):

_ Interrogatory 24(a) and (b) requests a description of the ways
in which JTPA eligible individuals were traineddifferently than
non-JTPA eligible individuals, and a description of what, it any,
extraordinary costs were incurred in training the JTPA eligible
i ndi vi dual s. The Grantee objects to both parts as being vague,
ambi guous and irrelevant., Forthe same reasons as expressed Wth
regard to Request for Adm ssions Numbers 19 and20, and 31 and 32,
these interrogatories are neither vague, anbiguous nor irrelevant.
The Grantee's objections as to Interrogatories 24(a) and (b) and
36(a) and (b) are overrul ed.

M. Interrogatory Nunbers Twenty-Seven and Thirty- One:

~Interrogatory Nunbers 27 and 31 seek information regarding t he
hiring criteria used by Toyota and Budd. Specifically, they ask
whet her JTPA el i gibi | ity vas. taken into account in the hiting
decision, and for the identification of docunents discussing how
and whether JTPA eligibility was to be taken into account by Toyota
and/ Ior Budd. The Gantee Objects to the interrogatories as being
irrel evant.

I nformation concerning whether Toyota used, or was instructed
to use, JTPA eligibility as a factor in its hiring decision could
certainly bear on the issue, or lead to additional evidence on the
I ssue of whether the use of JTPA funds in the project was appropri-
ate. Therefore, such information is discoverable, and the
G antee's objection as to Interrogatories 27 and 31 are overrul ed.

11. The Grantee's Mtion to Conpel:

On Septenber 3, 1993 there was filed with this office a Mtion
to Conpel by the Gantee, seeking an order conpelling the Gant
Oficer to respond to certain of 1ts Interrogatories and Docunent
Production Requests. The Grant Officer filed a Menorandum in
OpBosmon to the Gantee's Mtion to Conpel on January 18, 1994,
Subsequently, the Cabinet filed a Reply to the Gant Officer's
Menorandum i n Qpposition on January 31, 1994. | have full
considered the positions of the parties, and will deal with eac
objection and claimof privilege in turn.

A. nterrogator 2(a {c) 23(a).(b)
and (c):

Interrogatory Nunmbers 22 and 23 ask the Grant Officer to
describe any conmmunication conducted between the Grant O ficer and
the public,” the news nmedia, and non-Departnment of Labor (DQL)
federal enployees, respectively, concerning the Toyota Project and
the Budd Project, respectively. The Gant Officer objects to the
interrogatories as being irrelevant. As with the Gant Offjcer's
Motion to Conpel, the sane broad standard of relevancy applies to
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di scovery requests by the Gantee. See 29 CF. R § 18.14. The
Gantee is entitled to discovery concerning any matter which bears
on, or which could reasonably l'ead to other matter whi ch coul d beﬂr
on, any issue which is or may be in the case. Conversations the
Gant Oficer had wth others concerning the projects could
reasonably have sonme bearing on the issues in this case, and could
al so reasonably be expected to |ead to other evidence.

~ The Gant Oficer's Menorandumin Opposition also raised the
objection that the interrogatory is overbroad, an objection which
was not made inthe original response. The Grantee argues that by
failing to raise the overbreadth objection initially, the G ant
O ficer cannot chaIIen?e the interrogatory on that ground now.
Under the 1993 anendnents to the Federal Rules of Gvil Procedure
("Federal Rules"), it is clear that all grounds for objection not
raised in the initial response areconsi dered waived.? The
procedural regulations govern|n% t hese proceedi ngs, however, have
not yet been anended to track the |anguage of the revised Federal
Rule. See 29 CF. R § 18.18. In any event, | find that the Gant
Officer's contention of overbreadth to be wi thout merit. It is
| udi crous to contend that because the Gant Officer may not be able
to renmenber every such conversation, he is excused from describin
%ﬂl such conversation. The Gant Oficer has a duty to make goo

aith efforts to describe any such conversations which are
remenbered, and in addition, to Search for any menoranda summariz-
ing any such conversation.

_ | note that the Gant Oficer partially responded to this
interrogatory in his Menorandum in Opposition.” To the extent that
he possesses additional information responsive to the interrogato-
ry, he is directed to respond. The Gant Oficer's objection to
Interrogatory 22 is overruled.

B. | nterrogatory Nunber Twenty-Four:

Interrogatory Nunber 24 requests the identification of any
docunent describing or referring to the conmunications described in
Interrogatory Nunmbers 22 and 23. The Gant Officer objects on the
ground of relevance. Just as the communications thenselves are
sufficiently relevant to be discoverable, documents referring to
such comuni cations are relevant. | note that the Gant O ficer
states that he is "not aware"™ of any such documents in his
Memorandum in Qpposition. Such a conclusory assertion is insuffi-

as amended, the rule provides, in relevant part that "fajll
grounds for an objection to an interrogatory shall be stated wth
specificity. Any ground not stated in a timely objection is waived
unless the party's failure to object is excused by the court for
8&% cause shown." Fed. R Civ. P. 33(b)(5) (eft. Decenber 1
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cient to fulfill the Gant Officers di scovery responsibilities.
Efforts should be made to identify such docunents, and, at the ver%/
| east, such efforts should be briefly described in the Gan
Officer's response. The Grant Officer's objection to Interrogatory
24 is overruled.

C. Interrogatory Nunber Twentv-Fjive:

I nterrogatory Nunber 25 requests other DOL audit reports and
determinations di scussing the propriety of using JTPA funds for the
recruitnent, assessment, selection and training ofworkers. The
Grant officer objects that the interrogatory is irrelevant,
overbroad and unduly burdensonme. Initially, | note that docunents
concerning how the relevant JTPA sections are to be interpreted
certainly could have sone relevance to the issue of whether the
Gantee's use of JTPA funds violated the JTPA in this case.

~The eatOfFficer's contention that the only issue in the
hear|_ngt before the undersigned Adnministrative Law Judge is the
propriety of the Grant Officer's Final Determnation is not wthout
sone nerit, however. The purpose of the hearing before an
administrative law judge is to determ ne whether the G ant
Oficer's Final Determnation disallowng certain of Kentucky's
expenditures on the To¥ota Project should be upheld. Audi t
dﬁ' ermnations in unrelated cases areof very limted relevance to
this case.

_ It is true that where disparate treatment of simlarly
situated parties is shown, an agency nust provide a rational basis
for its decision. Contractors Transport corp. V. Unjted Statas,
537 F.2d 1160, 1162 (4th Gr. 1976). |f such a reasoned analysis
i s provided, however, an agency is entitled to change its Eollcy.
See _ ., 444 F.2d°841, 852 (D.C.
cir. 1970), cert. denied 403 U S. 923 (1971) ("An agency's view of
what is in the public interest may change, either with or wthout
a change in circunstances. But an agency changing its course nust
supply a reasoned analysis indicating that prior policies and
standards are being.deliberately changed, not casually ignored. .
R AN In addition, the possible factual variations between
unrelated JTPA prograns are numerous. Mre generally, while the
Adm nistrative Procedure Act ("apa") provides for review of actions
alleged to be arbitrary and capricious, such reviewis not
available until final agency action has been taken. 5 u.s.C. §§
704, 706. The regulations provide that the Secretary's decision'

3the JTPA provides that the parties have twenty days after the
receipt of the admnistrative |aw éudge' s decision to file
exceptions with the Secretary. 29 U S.C § 1576(b). If no such
exceptions are filed, the admnistrative law judge's decision
constitutes final action by the Secretary. Id.
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constitutes final agency action. 20 C.F.R § 636.11. Therefore,
a challenge to the agency action before the Secretary has rendered
a final decision would be prenature.

The only rel evance unrel ated audit determ nations would have
to this case would be as evidence of how various provisions of the
JTPA and its inplenenting regulations should be interpreted. In
light ofthe broad definition of relevance, however, such informna-
tion is sufficiently relevant to be discoverable.

The Grant Officer's objections ofoverbreadth and undue burden
are nore difficult. In support of his objection, the Gant Officer
stated in his Response that DoL’s docunents are not indexed by
subject nmatter with reigfct to the information requested; that the
office of the Inspector General (O G has issued approximtely 1500
JTPA audits, and the Enployment and Training Admnistration (ETA)
has i ssued approximately” 400 final determnations disallow ng
costs; that each file constitutes some 300 pages; and that the
files in question are located in regional offices around the
country. he Gant Oficer also notes that virtually everyaudit
and final determnation with JTPA Sections 141(a) and (b) and 20
C.F.R. § 629.37(a), all of which are broad, general provisions.
The G antee responded that |ess burdensone steps coul d be taken,
such as circulating a menorandumto the regional offices asking for
the identification of relevant audit reports, or review ng just the
"Executive Sunmary" portion of each audit report.

Initially, | note that discovery, by its very nature, is
somewhat burdensome. In addition, it iS inproper for a party which
oversees vast numbers of documents to fail to maintain an adequate
i ndexi ng system then to claimundue burden when asked to review
its records. To allow such a tactic to succeed would frustrate the
pur poses of discovery as envisioned Qy t he Rul es; See, e.d.,
Kozlowski V. Sears, Roebuck and Co., 73 F.R D. 73, 76 (D. Mass.
1976%. 1do find nerit in the Gant Oficer's contention that
nearly every audit deals to sonme extent with the broad provisions
cited by the Gantee in.its interrogatory. After considering both
parties a%?unents, 1 find that it would be reasonable to require
the G ant ficer to take the steps requested by the Gantee, in

art. To that end, the Gant Oficer shall circulate a memrandum
o the relevant regional offices requesting that the "Executive
summary" portions of JTPA audits be reviewed to identify audits
di scussing the propriety of using JTPA funds for recruitment,

assessnment and sel ection of workers, or for on-the-job training.
To the extent that the relevant files have been archived, the Grant
O ficer shall examne all such files to which he has access. The
Gant Oficer's objection to Interrogatory 25 is sustained in part
and overruled in part. The Gant Oficer is directed to respond to
the interrogatory as nodified herein.
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D. Interroaatorv Nunber Twenty-8ix:

Interro%atory 26 seeks the identification of any docunent,
other than the docunents referred to in Interrogatory 25, which
states poL‘’s interpretation of JTPA Sections 141(a) and (b) or 20
C.F.R § 629.37(a), Or which states DoL’s position concerning the
propriety of using JTPA funds for the recruitment, assessnent or
sel ection of workers, The Gant Oficer objects on the grounds of
i rrel evance, overbreadth, and undue burden. . For the reasons
exPressed above in relation to Interrogatory 25, the Gant
Oficer's relevancy objection is wthout merit.

As to overbreadth and undue burden, the Gant Oficer states
that era frequently receives letters from states asking for
interpretations of the JTPA, and that thousands of docunents
concerning the requests exist. The documents relating to the
requests are arranged in files by date, and are not indexed by
subject matter. The Gantee responds that the Gant Officer shoul d
be required to attenpt to |ocate responsive docunents, or in the
alternative, that the Gantee be allowed to search the files for
responsi ve docunents.

As the documents are indexed by date, | find that it would be
reasonable for the Gant Officer to search for responsive docunments
for the two year period prior to the Final Determnation at issue
here. As with Interrogatory 25, it is likely that nearly every
such document would refer to the broad provisions of JTPA Sections
141( a) orﬁb) or 20 CF.R § 629.37(a). Therefore, the search
shall be limted to docunents which state the DOL’s position
concerning the propriety of using JTPA funds for the recruitnent,
assessnent or selection of workers for on-the-job training. The
Gant Oficer's objections are sustained in part and overruled in
part. The Gant Oficer is directed to respond to the interrogato-
ry as nodified herein.

E. Interrogatory Nunber Twenty-Nine:

| nterrogator Nunmber 29 asks for -a description of any
comuni cat i ons nald Kulick of ETA had with any person(s)
regarding the Toyota Project, and the identification of any
document referring to such comunications. The Gant Oficer's
Response identified, anong other items, four responsive documents
consi sting of nenoranda concerning the Toyota Project to and from
M. Kulick. ~He refused to turn over the docunents, however,
claimng deliberative process privilege.

_ The so-called deliberative process privilege, which has been
i ncorporated into the Freedom of Information Act' ("FOIA"), protects

'See 5 U.S.C. § 552(b)(5).
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from di sclosure internal agency conmmunications consisti ntq_ of
advi ce, recommendations, opinions, and other material refl ecting
del i berative or policy-making processes. — v.David, 448 F.2d
1067, 1077 (D.C. Gir. 1971). Purely factual materral is not
protected, but factual material nay be protected if _it is inextri-
cably intertwined with deliberative processes. Id. The purpose of
the privilege, as elaborated in the |egislative .history of the
FOIA, IS to encourage the frank discussion anpn e}.%ency [iersonnel
of legal and policy issues. S Rep. No. 813, 89t ng., lst Sess.
g(; (19;,5); See also NLRB v. Sears, Roebuck & ¢o,, 421 U'S. 132, 150
1975).

To fall within the privilege, the materials nust be both
predeci shonah and deliberative. ~ ERA.v .Miny 410 U S 73, 88
51973 © Wolfe V. Mp’t of Health and Human Services, 839 F.2d 768,
74 (D.C. CGr. 1988). As explained in the declarations of Carolyn
Golding® and Charl es Masten®, only the ETA through the Gant
Officer, has the power to disallow JTPA costs, and the 0IG’s audit
reports are nrerel¥ recommendations for the Gant Oficer's Final
Det erm nat i on. he Gant Oficer/s Final Determnation in this
case was issued on Septenber 22, 1992 (Pre-Hearing Exchange of
conpl ai nant, Exhibit 7). Therefore, each of the four documents at
issue in relation to Interrogatory 29 are predecisional.

The docunments must al so be deliberative, reflecting the "give-
and-take of the consultative process.” Coastal States (S Corp._v.
Qe?'t of Enerqgy 617 r.24 854, 866 (D.C. Cr. 1980?]. The G ant
officer's Response identifies four documents, bly aut hor, date, and
in the broadest terms, subject.' It is inpossible to tell, from the
cursory description given, whether the documents contain "advice,

recommendations, opinions and other material reflecting delibera-
tive .. . processes." See Squcie, supra, 448 F.2d at 1077.

The Federal Rules of CGvil Procedure were anmended in 1993 to
further address clainms of privilege. Rule 26(b)(5) now provides:

~ Ms. Golding is the Deputy Assistant Secretary for the ETA
within the Departnent of Labor.

X ®Mr. Masten i S the Inspector Ceneral of the Departnent of
Labor .

' Sone docunments are al so described by their addressee. In
eneral, the descriptions provided for these docunents, and al so
or the docunents in the Gand Oficer's Privilege LoBi, are ver

S

simlar to those rejected in Cpastal States by the trict o
columbia Circuit as "patently inadequate.” &astal States Gaw
Corp., supra, 617 F.2d at 866.

-l12~-



s Vilédge 0 otect : o JaLs.
Wien a party withholds i nformati on otherw se discoverable
under tﬁese rules by claimng that it is privileged ..
. the party shall nake the claimexpressly and describe
the nature of the docunents, comunications, or other
things not produced ordisclosed in a manner that,
without revealing information itself privileged or
protected, wll ‘enable other parties to assess the
applicability of the privilege ....

Fed.R.civ. P. 26(b)(5) (eff. Dec. 1, 1993). The purpose of the
anendnment was to reduce the need for burdensone in camera inspec-
tions by the court. See Fed. R Civ. P. 26 advisory commttee's
note; See also Vaughn v Rosen, 484 F.2d 820, 825 (D.C. cir. 1973).

The procedural regulations %overni nﬂ the instant proceedings
have not yet been updated to reflect the change in the Federal
Rul es. C.F.R § 18.14. Neverthel ess, case |aw has |ong
recognized the ability of a court to order a nore extensive
description of document's withheld as privileged. See Vaughn, 484
F.2d at 828 (requiring government to ((justify in nuch |ess
conclusory terns"™ its assertion of exenption), Mead _

‘'t e, 566 F.2d 242, 251 (D.C. Gr. 1977)
("EW]h_en an agency seeks to withhold information it nust provide a
relatively detailed justification, specifically identifying the
reasons why a particular exenption is relevant and correlating
those claims with the particul ar part of aw thheld document to
whi ch they apply."); See also 29 C.F.R § 18.29.

~Therefore, the Gant Oficer is instructed to prepare and
submt to the undersigned, within thirty (30) days ofthe receipt
of this Oder, a nore conplete description of -the documents
described in his Response to Interrogatory 29. The revised Federal
Rule 26(b)(5), as set forth above, shoul'd be used as a guide in
preparing such descriptions.

F. Docunent Production Request Nunber Two:

Document Production Request 2 seeks the production of all
documents referring to or concerning the Toyota or Budd Projects.
The Grant Oficer objects to the Request on the grounds that it is
irrelevant, overbroad, and unduly burdensone. For the reasons
expressed above inrelation to Interrogatories 22 and 23, | find
that the requested docunents are su f|C|ent_I?/ rel evant to be
di scoverabl e. The request is sufficiently tailored, asking for
docunments referring to the projects at issue, so as not to be
overbroad. Finally, the Gant OTicer's assertion_that the request
is unduly burdensone is |ikew se without merit. The Grant Oficer
cannot seriously. contend that the Grantee should be required to
rely on the Gant Officer's "speculatfion] that the bul k of the
docurments are in the Cabinet's possession.” The Gant Oficer has
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a duty to undertake good faith efforts to produce responsive
docunents. The Gant Officer's objection to Document Production
Request 2 is overrul ed.

G. iment—rreocueeion

Document Production Request 7 seeks the production of all
docunents relied upon in preparing the audits and determ nati ons.
The only dispute concerns the Grant Officer's w thhol ding of
si xteen pages of "internal workpapers and audit report review
sh.ee.tls" claimed to be protected by the deliberative process
privilege.

The Grant Officer submtted the declaration of Charles Masten,
I nspector General of the Departnent of Labor, which describes these
papers in sone detail. The papers are part of an "internal
wor kpaper review" by O G staff, consisting of an internal review of
the auditor's work papers. Based on the dESCI’If)_'[IOI’], I find that
the papers are of the type protected by the deliberative process
privilege. §&eera,  Section |l E

. This does not end the matter, however, because the delibera-
tive process privilege is a qualified one. Even if the privilege
aﬁplles, a litigant may obtain the materials if his or her need for
the materials and the interest in accurate fact-finding outweigh
the governments interest in non-disclosure. V.

ommunicatjons, 742 F.2d 1156, 1161 (9th Cir. 1984) Esett_| ng out
%our-_factor analysis). In this case, the requested materials are
certainly relevant. = However, the Gantee has access to both the
draft and final audit reports, and can conduct its own critique of

the audit. More inportantly, if such the disclosure of such
material were to be conpelled, it would undoubtedly hinder frank
and independent review of such audits. Therefore, |- find that the
materials at issue are protected from disclosure.  The Gant
Oficer's objection to Document Production Request 7 is sustained,
?gdzﬂlds)covery of the materials shall not be had. 29 CF.R s

H. The Gant Oficer's Privileae Log:

Fi nal Idy, the Gant Oficer has withheld from di scovery sone
ocu

thirty-six ments*, as listed in his "privilege Log". The G ant
Oficer contends that all of the documents are protected by the
del i berative process privilege, and that threeof the documents are
also protected by the attorney-client privilege.

~ *Seven docunments clained as Privi leged in the Gant Officer's
original Response were released after further consideration by the
Gant Oficer at the time of filing of his Menorandum in Opposi -
tion,



As with the Gant Oficer's response to Interrogatory 29, | am
unable to determne fromthe descriptions provided whether or not
t he documents are covered by the Pr|V|Iege. Therefore, as wth
Interrogatory 29, there is a need for the Gant Oficer to provide
a nore detailed description of each docunent withheld, together
with an explanation of why the asserted privilege should apply.

~Therefore, the Gant Oficer is instructed to prepare and
subnmit to the undersigned, within thirty (30) days of the receipt
of this Oder, a nore conplete description of the docunents at
I ssue which are listed on his Privilege Log. The revised Federa
Rule 26(b)(5) , as set forth above, should be used as a guide in
preparing such descriptions.

| T |'S HEREBY ORDERED that the Mtions to Conpel filed by the
Conpl ai nant, Commonweal th of Kentucky Cabinet, and the Respondent,
United States Departnent of Labor, are_each GRANTED IN PART, AND
DENIED IN PART, as described herein. The parties shall continue
and conplete the discovery process in accordance with the findings
made above.

Administrative Law Judge



