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In the Matter of
ILLINOIS MIGRANT COUNCIL

v. Case No. 84-JTP-10
U. S. DEPARTMENT OF LABOR '

INTERLOCUTORY ORDER DENYING THE GRANT
OFFICERSMT ION TO DISMI SSAND
MOTION TO STAY DI SCOVERY

On July 20, 1984 the Grant Officer of the Employment and

Training Administration, United States Department of Labor
(hereinafter referred to as the Grant Officer) responded to my
order of July 6, 1984 in which | denied the Grant Officer’s
motion for a protective order and ordered the Department to pro-
duce certain documents requested by the Illinois Migrant Council

B hereinafter referred to as the Council) and requested that

> iscovery be stayed pending my decision on the Grant Officer’s
motion to dismiss on the ground of mootness or, in the event said
mot ion was denied, until the Secretary of Labor's (hereafter
referred to as the Secretary) review of my July 6th order had
been completed. After careful consideration of the issues raised
by the Grant Officer | find that his case is not moot and | deny
the Grant Officer’s motion to stay discovery.

i

The Grant Officer alleges in support of his motion to
dismiss that this case has been rendered moot due to the expira-
tion of the grant period (the period within which activities
under the grant were to be performed) on June 6, 1984 and because
the Job Training Partnership Act, 29 U.S.C. §1501 et. seq. (1982)
(hereafter referred to as the Act) has no provision for migrant
yc;gth grants under the Administration of tlge U.S. Department of
Labor.

| find that the expiration of the grant period does not
render the case moot. ‘e Act specifically provides for a right
of review including a hearing for all disappointed. grantee's. In
pertinent part §1576 provides that a dissatisFied applicant may
request a hearing before an administrative law judge of the
Department of Labor. The Act appears to contemplate a right of
review that is not rendered moot due to the expiration of the
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fiscal year. If Congress intended to limit redress to those
cases where the decision could be rendered prior to the end of
the grant period, it could eas i 1y have included the 1 imi tat ion.
Such an intention should not be read into the Act.

Moreover, the Act does not specify remedies that may be
awarded to a participant or a nonselected applicant. Because the
grant period has expired the Council cannot be entitled to a
retroactive award of the grant. However, they certainly are
entitled to some relief should they prevail such as recovery of
their costs for preparation of their grant application and attor-
ney fees under the Equal Access to Justice Act 42 U.S.C. 91988
(1981) It is noteworthy, that the cases cited by the Grant
Officer in support of its motion to dismiss involve CETA appli-
cants who were either awarded or denied a g?rant after a hearing
and final decision by the Secretary and involve only the award of
the grant. None of these cases addressed the issue of whether a
grant case would be moot if a disappointed applicant were seeking
other relief than that of retroactive award of the grant.

In light of the alternative remedies that | have cited as
available to a disappointed grantee applicant after the expira-
tion of the grant period, the Grant Officer’s allegation that this
case is moot because the Act makes no provision for migrant youth
grants under the administration of the U.S. Department of Labor
also does not support a ruling in the Grant Officer’'s favor.
Although not specifically mentioned in the Act, it appears that
such grants could be funded under the descriptive terminolgy of
its provisions. (29 U.S.C. 1672) Moreover, the Act does provide
for migrant training programs to be administered at the national
leve 1 and thus the Coune I 1, which undertakes both youth and adult
migrant training programs, has a vested interest in the outcome
of this case and any impact it may have on other grant applica-
tions it submits. For these reasons | find that this case is not
moot.

As to the Grant Officer’'s request for a stay of discovery
until the Secretary’s review of my July 6th Order has completed,
find that the stay may not be granted. The Grant Officer states
that he wi 11 request the Secretary to take an action which in my
judgment the Secretary has the power to do but not the authority.

~ The Act specifically provides that applicants for financial
assistance have a right to a hearing before an Administrative Law
Judge, and for review procedures following the judge’'s decision.
29 U.S.C. 91576 In this case no hearing has been held before an
Administrative Law Judge, and, therefore, this case is not even
ripe for the issuance of any decision on the merits which would
be subject to review by the Secretary.
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Since in my judgment the Secretary does not have any
authority at this stage to make his own independent ruling on the
Grant Officer 's assertion of the predecisional privi lege, | wi 11
not assume that the Secretary will entertain a motion which
requests that he take an action outside of his authority.
Therefore, | will not stay further discovery pending?1 the applica-
t ion to the Secretary which the Grant Officer says he is con-

t empl at ing .

It is noted that at the present time the Grant Officer is in
violat ion of my July 6, 1984 Order which directed the production
of certain documents.

L

SCESP. RIPPEY
Administrative Law Jud

Dated : 23 JUL 1984
Washington, D.C.
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