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DECI SI ON AND CORDER

Thi s proceeding arises under the Conprehensive Enpl oynent
and Training Act of 1973 (CETA), as anended, 29 U S.C 6 801
et seq. (Repealed Cctober 13, 1982) and the Job Training Part-
nership Act (Jtpa), 29 U S. C § 1501 et seq., and the respective
Rul es and Regul ations issued thereunder, both found at Title 20
of the Code of Federal Regul ati ons.

St atenent of the Case

_ Thi s proceedi ng concerns two grant selection processes--the
first for Fiscal Year 1982 under CETA and the second for Fiscal
Year 1984 under JTPA. These cases were consolidated by order

dated Decenber 13, 1983.
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Canpesinos Unidos, Inc. (CU) initiated the first case
(82-cPAa-22) by filing a request for a hearing on April 16,
1982 to seek review of the Gant Oficer's decision not to
select CU for funding in three of the five counties for
which it had applied, although a final determ nation was not
i ssued until COctober 5, 1982 and it did not technically neet
the requirenents of a final determination. On Septenmber 22
1983, | filed a notion for an expedited hearing in this case.

cul's request for hearing in the second case (83-JTp-3)
was filed on Septenmber 27, 1983 and again on Cctober 23, 1983
and sought review of the Grant Officer's denial of cul's
petition for reconsideration dated Septenber 16, 1983. cuz
was deni ed aII_fundln%Igpr Fiscal Year 1984. Center for
Enpl oyment Training (CET) was granted the right to intervene
in these cases. :

~ By order dated Decenber 13, 1983 these cases were con-
solidated. A hearing was held on January 20, 25, 26 and 27,
1984, at which tine all parties were afforded full opportunity
to present evidence and argument.

The findings of fact and conclusions of |[aw are based
upon ny observation of the aﬁpearanpe and demeanor of the
W tnesses who testified at the hearing and upon ny anal ysis
of the entire record, arquments of the parties and applicable
statutes, regulations and case law 1/

| ssues

VWhether the Grant O ficers' partial non-selection of CU
for Fiscal Year 1982 under CETA and total non-selection of CU
for Fiscal Year 1984 under JTPA were arbitrarg and capri ci ous,
an abuse of discretion or lacking a rational basis. It involves
the follow ng sub-issues:

(1) Under 82-CPA-22:
(a) whether the panel scores were conputed properly:
-(b) whether it was proper for the Gant Oficer to
consider factors other than the scores, and if

so, Whether he relied on one-sided information
and fal se facts; and

1/ The followi ng abbreviations will beused in citations to
the record: ~ DOL # - Department of Labor's Exhibits:
cul # - cul's Exhibits; and TR - Transcript of Hearing.



(c) whether the Department of Labor's decision
to place CU and CET in the deferred category
was arbitrary and capricious.

(2) Under 83-JTP-3:

(a) whether the panel waived certain format and
content requirenents of the Solicitation for
Gant Application (sGa);

(b) whether a panel menber was in error on his
rating of cui's admnistrative capability
with regard to on-site visits,

(c) whether it was error for the panel nembers to
rely on the "15 percent deviation rule" in
determning planned versus actual perfornance;

(a@) whether there was an error by panel menbers in
considering the need for delivery agents;

(e} whether the panel menmbers discrimnated against
CU because of its witing style; and

(£) whether CU shoul d have been given three bonus

points as the incunbent when awarding funding
for Fiscal Year 1984.

Fi ndi ngs of Fact

1. CU is a non-Frofit corporation which provides services
to mgrant and seasonal farmwrkers in five counties, O ange,
Riverside, San Diego, San Bernardino and |nperial, in Southern
California. (TR 695, 696)

2. CET is a non-profit corporation which provides
services to mgrant and seasonal farmwrkers in 18 counties
in Southern California, including Orange, R verside, I|nperial,
San Diego and San Bernardino. (CU #6)

For 82-cpa-22

3. By Federal Register notice dated May 5, 1981, applicants
were invited to submt preapplications and requests for funding
under the Mgrant and Seasonal Farmworkers Programs of CETA for
Fiscal Year 1982. (DCL #1, Tab T)
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4. By letter dated July 14, 1981, CU subnmitted its
fundi ng request for Fiscal Year 1982 in which it sought fund-
ing for the counties of San Diego, Orange, Riverside, |nperial
and San Bernardino, California.

5. In July 1981, CET submtted its funding proposal for
15 counties in California including the five for which CU
sought fundi ng.

.6. The "Handbook for Section 303 G ant Process" outlines
the procedures to be followed by the Departnent of Labor in
selecting grantees for mgrant and seasonal farmworker pro-
grams in Fiscal Year 1982. (DOL #1, Tab S) This Handbook stated
that a panel would be used to rate and score_pr?granlproposals
under certain detailed requirenments. 1d. This Handbook al so
provi ded that the panel reports woul d™be reviewed by the staff
of the Ofice of Farmmrker and Rural Enploynment Prograns (OFREP)
for comments and recomrendations and that in the selection of
potential grantees, the Director of oFRep would consider the
following factors: the panel ratings, nonitoring and quarterly
reports, the coments received by the A-9S O earinghouse, recent
audits, evaluation data, and any other reports related to the
applicants, and perhaps additional validation information. The
Director of oFrep woul d nmake the final selections with the
approval of higher authorities. |d.

7. The panel which reviewed the Fiscal Year 1982 funding
proposal s consisted of two nenbers and gave CUl a conposite
score of 50 and CET a 49 and recommended an award to CU of
four of the five contested-counties. (DOL #1, Tab N)  Each
organi zation's score was obtained by avera?|n% t he i ndi vi dual
scores of the two panel nenbers for each of the six ratings
criteria, rounding off to the next highest nunmber, and then
addi ng these six avera?es together for the total score. 1d.
|f the two panelists' total scores had sinply been averaged,
CU woul d have received a 48 and CET a 48.5.

8. In Septenmber 1981, the Director of OFREP, Lindsay
Canpbel |, in consultation with Daniel Cox and O eofun Adans
of oFRrRep, recomended CU for fundln% in Inmperial and Riverside
Counties and CET for San Diego, San Bernardino and Orange Coun-
ties. (TR 31-45, Testinony of Daniel Cox) It was decided that
the scores of CU and CET were so close as to be insignificant
and that CET actually won the scoring if the nunbers were just
added. Thus, the five-county area was divi ded between the two
aﬁplicants. In order to determne how to divide the counties
the nature and history of the-two organizations and the character



of the counties were considered. There was al so sone enphasis

on the loss of CET's capitalization costs in skills centers
already built if the counties in which those centers were |ocated
were given to CU, with the concomtant capitalization costs it
woul d have to incur, and on the performance of each organization
(TR39-45, Testinony of Daniel cox; TR 196-198, Testinony of

Li ndsay Canpbellg It was agreed that the traditional program

mx of CU was best suited to providing services in rural counties
and that it had devel oped better supportive services than CET,

al though it did have sone high-level skills training, whereas CET
excelled in skills training for industrial, and not agricultural,
jobs. 1d. Next, it was determined that Inperial and Riverside
were the nost rural counties and enphasized agricul tural jobs
whil e San Diego and Orange counties were the nost industrialized
and San Bernardino was a mxture of both. Id. This determnation
was based on information in the two funding proposals and on
Dani el cox's know edge of the five counties, which information
was |ater confirmed by the California enployment service. Ld.

9. Lindsay Canpbell's recommendation was referred to
W liam Kavinsky, the Gant Oficer, who agreed with it, in
Septenber 1981." (TR 133, Testimony of WIIiam Kavinsky)

10. In Cctober 1981, the Department of Labor decided to

pl ace sone of the applicants for funding in a deferral category
for 60 days because of their serious problens in the past as re-
flected in audits, General Accounting Ofice reports or otherw se
in order to investigate those problems. A notice in the Federal
Regi ster of COctober 27, 1981 notified applicants of the deferrarl.
(DOL #1, Tab M CU and CET were both deferred and each was al so
notified of the deferral by telegram dated October 27, 1981. (DOL
#1, Tab L) These telegrans stated that

[blased upon information available, a serious ques-
tion exists about the capacity of your organization
to effectively manage a CETA, Section 303 grant. In
order to assure that CETA funds will be effectively
managed, the Departnment has decided to institute a
managenent conpliance review of your organization in
order to determ ne whether these questions should be
a basis for non-selection of your organization as a
grant ee*

11. QU was notified by letter dated April 16, 1982 of
the reasons for its deferral designation. (DOL #1, Tab F) The
deferral was due to the findings of a 1981 review of a 1976
audit report which found (a) a lack of docunentation problem
with regard to "l oss of wages" for board menbers and (v) a
a significant problem evidenced by a series of |oans and
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advances of a business nature whose collectibility was highly
uncertain. 1d. The review was conducted in order to determ ne
if the fiscal practices that gave rise to the disallowed costs
relating to these transactions had been corrected and/or if the
ractices were continuing even though the disallowed costs had
een repaid pursuant to a settlement agreenent. [d. Enpl oyees
of the Departnent of Labor verified these reasons. (TR 147,
Testimony of WIliam Kavinsky; TR 243, Testinony of Margaret

Crosby: TR 200, Testinmony of Lindsay Canpbell)

12.  CET was placed in the deferred-category for a "series

of things" which apparently included violations of DOL property
rocurenent regul ations concerning building | eases. (TR 244,
estinony of Margaret Crosby) The firm conducting the Financi al
and Admi ni strative Managenent Survey on CET al so discl osed
certain other transactions because of the possibility of organ-

i zational conflicts of interest. (DOL #1, Tab K) These trans-
actions involved wholly owned subsidiaries of CET established to
purchase real property and equi pment for |easeback to CET. Ld.

13, Departnent of Labor enployees testified at the
hearing that they would not have deferred either CU or CET.
(TR 84, Testinmony of Daniel cox; TR 200, Testinony of Lindsay
_ Canpbel|) The deferrals apparently were the result of a
change in policies by a new adm nistration. |d.

~14. The Department of Labor established a task force to
review the problens of the applicants placed in the deferred
category. (TR 166, Testinony of WIIiam Kalinsky) Financial and
Adm ni strative Managenent Surveys of these aﬁpllcants were con-
ducted by certified public accountants. Both CUl and CET were
rated acceptable, although it was agreed that CU should be
monitored closely since it was not rated above a three in any
area. (DOL #1, Tab J) See DOL #1, Tab K for the survey results
on cur and CET.

15.. Both cur and CET were renmoved from the deferred
category and notified by tel egrams dated February 26, 1982
that they were selected as potential grantees-~CUI for
Ri verside and Inperial Counties and CET for San Di ego, San
Bernardino and Orange Counties.. (DOL #L, Tab I) These awards
were in keeping with the recommendations of M. Canpbell and
M. Kavinsky. Gant agreements were negotiated with CU and
CET and funding for Fiscal Year 1982 was awarded.

16. The parties stipulated at the hearing that Proteus
Adul t Trainin?, Inc. received a score of 60 fromthe panel and
was selected for three of the four counties for which it had
applied and that County of Kern received a 62 and was sel ected



for Kern County (the other county for which Proteus had sought
funding). (CU #1) Proteus, but not Kern, a first-time appli-
cant, was placed in the deferred category. (DOL #1, Tab M)

17.  Enpl oyees of the Departnent of Labor testified that
no policy existed wherein if one organizationwas deferred and
anot her conpeting organi zati on_was not the second organi zation
%QUI% {Fceive the grant. See TR 201, Testinony of Lindsay

npbel | .

For 83-JTP-3

~18. On May 27, 1983, the Department of Labor published a
"Solicitation for Gant Application" (sGa) for Fiscal Year 1984
Section 402 JTPA grants in the Federal Register. 48 FR 23932
et seq. The SGA set out the procedures to be Tollowed by both
the Department of Labor and potenti al 8%?”?995 in the grant
sel ection process. According to the SGA, in order to receive
funding, a grantee had to go through three stages: the pre-
conditron for grant applicatign, the conpetitive review process
and a responsibility review 2

219, In July 1983, cur and CET submitted their respective
funding proposals to Gant O ficer Edward Tonthick. (DOL #2,
Tab D, CU #6) cui's was-for the sane five counties at issue
in case nunber 82-cpa-22: |Inperial, Riverside, San Diego, O ange
and San Bernardino Counties. CET's proposal was for funding in
numer ous counties including the five sought by CU .

20. The SGA provided-that all proposals would be rated by
a conmpetitive review panel in accordance with the criteria and
point system described therein. 48 F.R 23933, 23936. The
‘Solicitation for Grant Application Proposal Review Panel |nstruc-
%]%PSG provi ded additional instructions to panel nenbers. (DOL #2,
ab E

21. The De?artnent of Labor set up a panel consisting of
three enpl oyees fromthe Department's EnFonnent and Training
Adnministration.  They were Wlliam F. Del aney (designated as the
panel chair), Brenda Hamlin and Carmelo MIlici (the only menber
W th exger|ence_|n m grant and seasonal farnworker prograns,
al though only limted experience, if any, with CU or CET). The

anel nenbers were provided fornms on which to record their de-
I berations and one form show ng the performance of each current
grantee

2/ Only the conpetitive review process is at issue in this
proceedi ng.
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22. Panel menbers individually reviewed and scored, wth
witten conments, approxinmately three proposals a day and then
met every few days to discuss each proposal and arrive at a
consensus score. (TR 370-373, Testinony of WIIiam Del aney)

M. Delaney, as panel chair, was also required to prepare a
panel report which included a sunmary of panel proceedings, the
aggregate technical point rank of each proposal, a narrative
explarning the strengths and weaknesses of each proposal, and

a summary technical rating sheet for each proposal. (DOL #2,
Tab E; Panel Instructions)

23. The SGA provided that proposals 'should not' exceed
75 pages of doubl e-spaced unreduced type exclusive of e|lglbl|lt
docurment ation and letters of support and commtnent. 48 FR 23935.
gUI's(ProposaI was 75 pages long. (DOL #2, Tab D) CET's proposal
i ncluded 66 pages of text but attached thereto were copies of the
resunes of key staff (in single-spaced type). (CU #6)

24, Al three panel nenmbers testified at the hearing that
they considered the 75-page limtation to be a guideline and
that while the¥ were not required to read beyond 75 pages, the
could do so. (TR 398, Testinony of WIIliam Delaney; TR 549, 55
556, Testimony of Brenda Hamlin; TR 398, 407, 408, Testinony of
Carnelo Mlici) In all cases except one, each panel menber read
beyond 75 pages. (TR 642, Testinmony of Carnelo MIlici) Both
Cul's and CET's proposals were read in their entirety.

25.  CET also included in its proposal copies of an "Execu-
tive Summary," 'Center for Enploynent Training Accountability
Report, FY '82," and "CET, Regi stered Trademark and I ndustry
Wrking in Partnership to Serve People.' CU included inits
proposal articles of I1ncorporation and byl aws.

26. Both M. Delaney (TR 408) and M. Mlici (TR 647) tes-
tified that they did not think additional materials (beyond those
required by the SGA) were prohibited

27. In his coments on the admnistrative capability section
of cul's proposal, M. Mlici stated that there was no mention
of on-site visits. (DCL #2, Tab O

28. (n pa?es 11 and 12 of cui's proposal, on-site visits

as an element of cul's nonitoring process are discussed. (DOL
#2, Tab D)

29. In order to rate current applicants' Previpus program
experience, panel nenbers were given a worksheet entitled rk-
sheet for Question C |" which detailed the planned versus actual
performance of current grantees, along with the percentage of



deviation, for Fiscal Years 1982 and 1983. (DOL #2, Tab B) T h e s e

worksheets defined substantial, failure to provide services as a
deviation of nore than 15 percent in at |east one-half of the
performance categories. |d. The respective worksheets for

cur and CET were given to the panel nenbers.

30, M. Delaney testified that CET's application was the
first he reviewed which contained the above-described worksheet
gTR 373) and that he changed his score for CET (froma 10 to a

4 for the first subfactor of category B) on the basis of infor-
mation provided to himby M. Mlici. He testified that M.
Mlici explained, the 15 percent deviation rule, i.e. 15 percent
Is an acceptable range of performance. (TR 449) Both M. Mlic
and Ms. Hamin followed the 15 percent deviation rule.

_ 3. Ms. Hanmlin commented in her rating of cul's proposal
with regard to the program approval and delivery systemcriteria
that CU did not provide a |list of delivery agents and the serv-
ices to be provided by each. (DOL #2, Tab ¢ M. Mlici and M.
Delanﬁ¥ al so questioned whether CU woul d have subcontractors or
not .

35._-0n page 68 of its proposal, CU stated that it would
Oﬁerate its programdirectly w thout subcontractors and woul d be
the only delivery agency. (DOL #2, Tab D) -

33. The SGA provides that an applicant is to include a |ist
of delivery agents and the services to be provided by each, if
appl i cabl e. 8 FR 23936.

34,  The Chairperson's Summary Sheet for CU states that
the "narrative is confused, needs editing...a |eaky narrative."
(DOL #2, Tab C). M. Mlici noted in his own coments that the
"[nlarrative is difficult to read in many places. There are |ong
Tgn-on sentences and (sic) the syntax |eaves nmuch to be desired.”

35. The Eanel awar ded cur a score of 88 and CET a 96.
(DOL #2, Tab c

36. Edward Tomchick testified at the hearing that if an
organi zation was found responsible, that is, passed the respon-
sibility review portion of the process, he |ooked solely to the
panel scores to determne the wnning grantees so that the high-
est scorer won in the case of applicants conpeting for the same
territory. (TR 522, 533)
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37. M. Tomchick also testified that a "three point rule"
was followed wherein if an incunbent grantee scored within three
points of a higher scorlqgeconpetltor, t he incunbent received
the grant. (TR 521,534) testified that the rational e behind
the three-point rule was that when two proposals are that closely
scored, both Prantees can do the job so other factors such as in-
cunbency should be considered since incunbents al ready have estab-
klshed ?rograns and do not, for exanple, require start-up costs.

TR 534

_ 38. M. Tomchick testified that CU was mentioned as an
I ncunbent during the neeting in which potential grantees were
chosen. (TR 529)

_ 39. CET was awarded all five of the counties for which both
it and CU had applied (and others as well) on the basis of its
hi gher score in a decision nade on August 12, 1983. (DCL #2, Tab
A, TR 512, Testinony of Edward Tonchi ck)

_ 40. By letter dated August 26, 1983, CU was notified that
It was not selected for funding. (DOL #2, Tab A)

~ 41. On August 30, 1983, cut filed a petition for recon-
sideration which was denied by the Departnment of Labor on
Septenber 16, 1983. (DCOL #2, Tab A

Concl usi ons of Law

I

The issue in both case nunmbers 82-CPa-22 and 83-JTP-3 i S
whet her the respective Grant Oficer was correct in not select-
ing cut for funding in three counties in Fiscal Year 1982 and
for no funding at all in Fiscal Year 1984.

_ The standard of revieM/b¥.mhich this issue shall be deter-
mned is whether the Gant Oficer's decision was arbitrary

and capricious, an abuse of discretion or was not in accordance
wth law. 1n the Matter of |ndian Human Resource Center, Inc.
83-JTP-4 (May 14, 1984). This standard also applies to the

JTPA part of this case where the regulations provide that appli-
cants are entitled to admnnistrative review wth respect to
"whether there is a basis in the record to support the Depart-
ment's decision.” 20 CF.R § 633.205(e). Such a standard is
necessary because of the considerable amount of discretion which
must be given the procurenent officer when awarding federal funds.
See In the Matter of Northwest Rural Opportunities, Inc., 84-JTP-3
‘(January 26, 1984).




Mre specifically, the arbitrary and capricious standard
consists of a two-part inquiry where ?overnnent procur enent
deci sions are involved: ?1) whet her there was a clear and
prejudicial violation of the requirenents ?oyerning the com
petitions or (2) whether the procurenment officer's decisions
on matters commtted primarily to his own discretion had no
rational basis. Kinnett Dairies, Inc. v. S. C Farrow, 580
F.2d 1250 g5th Cir. 1978); Kentron Hawall, Limied v. Wrner,
480 r.2d4 1166 (D. C. Cir. 1973).

Furthermore, pursuant to CETA, the party requesting the
hearing--CUI in this case--has the burden of establishing the
facts and the entitlement to the relief requested. 20 CF. R
§ 676.90(b). Under JtPA, the Grant Officer has the burden of
production in order to support his decision and the party seek-
ing to overturn that decision--again, cul--has the burden of
persuasion. 20 C.F.R § 636.10(g). The burden on CU to prove
that the Grant Officers' decisions in these cases were arbitrary
and capriciousis a heavy one. Kinnett Dairies, supra.

Pursuant to these standards, the follow ng conclusions of
law are made with regard to whether the respective Gant O ficer
was correct in the decision to only partially select CU for
funding in Fiscal Year 1982 and to not select CU at all in
Fi scal Year 1984.

| L
The Fiscal Year 1982 CETA Sel ection Process

In order to award funding to organizations for Fiscal Year
1982 under the mgrant and seasonally enpl oyed farmworkers ﬁro-
gram the Gant Oficer utilized a conpetitive process whic
Included a rating of all funding proposals by a two-person panel.
The Regul ations specify the criteria to be used in review ng
funding requests. 20 C.F.R § 689.206-2. cul's allegations do
not concern the rating process per_se, however, but rather certain
events that occurred after the panel rated all funding proposals.
The Regul ations are not specific with regard to what happens after
all the funding requests are reviewed and rated. The ndbook
for Section 303 Grant Process" does provide sone other require-
ments that nmust be followed once each proposal is scored. (DOL #1,
Tab S) Finally, the Regulations do provide that the Departnent
of Labor has the right to defer designation of any organization.
20 C.F.R § 689.206-1(c)(2). Wth these factors in mnd, each
of cui's and/or CET's allegations shall be considered.

(a) The panel scores

The panel which reviewed both cur's and CET's proposal s
gave cur a score of 50 and CET a 49.
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If only scores are considered, it aﬁpears then that CU
"won" the panel conpetition and should have beenawarded fund-
mg_ln all five of the contested counties. However, the G ant
O ticer decided not to rely just on the panel scores. (\Wether
that decision was correct shall be discussed infra.) But, in
any event, the scoring was not as clear-cut aS 1t nay seem

As expl ai ned, _su%ra, on page 4, the scores of each grantee

were not obtained by a sinple averaging process. For if it had
been, CET woul d have scored a 48.5 and cur only a 48. The dis-
crepancy arises because CU was aided by the fact that many of
its individual criteria ratings were rounded up while CET's were
not (since its nunbers were evenly divisible). See TR 133, Tes-
tinony of Daniel Cox. This error is not significant, however,
in viewof the Gant Oficer's decision that the scores were too
fcI ose to rely upon anyway and his subsequent reliance on other
actors.

(b) The Grant Oficer's reliance on factors other
Than The panel scores

CU has not alleged that it was inproper for the G ant
O ficer to have considered factors other than the panel scores
in deciding to whomto award funds for the five contested coun-
ties. Instead, CU has alleged that the Gant Oficer relied on
one-sided information and false facts. (cui's brief, page 39)

_ The "Handbook for Section 303 G ant Process" provides that
in selecting potential grantees, the Director of the Ofice of
Farmvorker and Rural Enpl oyment Prograns (oFRep) shall rely on
a conbi nation of the followng factors: (1) panel ratings: gZ)
monitoring and quarterly reports; (3) the comments received by
the A-95 C earinghouse: (4) recent audits: (5) evaluation data:
and (6) any other reports related to the applicants.

Nunmerous officials fromthe Department of Labor testified
at the hearing that both organizations' Past per f or mance was
very good. See e.g. TR 268, Testinony of Ceofun Adams. These
officrals alSO believed it would be unfair to award all five
counties to just one of these organizations. See e.g. TR 39,
Testinmony of Daniel Cox. Thus, they decided to divide the coun-
ties between the two organizations. The two factors that were
relied upon to determne how to divide these counties were (1)
the character of each of the five counties and (2) the nature
and history of each organization. (TR 39, Testinony of Daniel
cox) As to the character of the counties, it was determ ned that
| nperial (cui's home base) and Riverside Counties were the nost
rural and that Orange and San Diego Counties were the nost indus-
trialized. (Tr41, 42, Testinmony of Daniel Cox) San Bernardino
County was determned to be industrialized in part and rural
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in part. Id. These conclusions were based on information in the
two proposals and on M. Cox's own know edge and on-site observa-
tions of the five counties (obtained through his position as gov-
ernment authorized representative to CU_ and CET and acting
supervisor of Western states). (TR 41% This view was | ater con-
firmed by information received fromthe California enploynent
service. (TR 43)

cul has not alleged that OFREP's perception of the charac-
ter of the five counties was in error. In fact, Avanteor Ramrez,
the executive director of CU, %greed Wi th OFREP's characteriza-
tion of the counties. (TR 697, Testinmony of Avanteor Ram rez)
M. Ramrez testified that

. . the Inperial valley is the nmost rural area,
and then the other valley, the Riverside County,

those two counties is [sic] very rural. The number
oqe |3dustry In these counties Is the agricultural
related_.

San Bernardino and San Diego and Orange County,
they have nore industry, different industries, the
principal in San Diego and Orange County.

(TR 697) cur's concern with this issue is actually whether it
was a Proper factor to consider at all in deciding to whomto
awar d tundi ng.

In determ ning which counties to award to each organi za-
tion, the nature and history of CU and CET were considered.
CuI was viewed as being very effective in rural counties
because it excelled in supportive services, its skills train-
ing involved nostly agriculturally-related jobs, and it was
very effective in isolated rural areas whereas CET was viewed
as being excellent in skills training for industrial jobs but
with liftle enphasis on sqgfortlve services. (TR 40,” Testinony
of Daniel Cox) See also 198, Testinmony of Lindsay Canpbell.

~ cur does contest the facts used to support OFREP's determ -
nation of the nature and history of the two organizations.
Specifically, CU charges that the Gant Oficer was erroneously
told that CU does not have skills training centers in sone of
these counties when, in fact, it does. M. Ramrez testified
that CUl had training centers in all five counties in 1981.
(TR 698, 699) He said

. . . We have a verY good skill center in San D ego
area. W have for leads and m|lling machi nes, new
medi cal controls. These, say, heavy capacity for
nmore or less to train 20 to 25 students at a tine.
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Then we have another skills center in Orange
County for electronic assenbly and el ectronic tech-
nician. W have another in San Bernardino County
for welding, and another in Riverside for our
conputers. W have another in Inperial County for
di esel mechani cs.

* (TR 698)

hr. Cox testified, however, that he did inform M. Canpbell
the Director of oFrep and the one who nmade the final selection
recommrendations to M. Kavinsky, the Gant Oficer, that CU
had some operations in the three counties later awarded to CET
but added that they were relatively small ones. (TR 61) M.
Adans testified that M. Cox explained to himand M. mpbel |
that cer's skills training was of higher quality and that al nost
all of its.operation concerned skills tralning whereas cur's
enphasi s was on suPpprtlve services and its skills tralnln% was
not a major part of its operations. (TR 279, 280) He further
testified that M. Cox was not specific with regard to the
actual kinds of training provided by each but rather discussed
each organization's broad program mx. (TR 279-283) M. Canpbell
supported M. Adans' testinony instating that the decision on
how to split the five counties was basd on the traditional pro-
gram m x of cur, which was best suited to providing services in
rural areas, whereas the capabilities, facilities and resources
of CET were best suited to [ess rural counties and to areas where
the need for skills training other than farmng was nore readily

, apparent. (TR 198)

It seens, then, that the Gant Oficer was aware that cur
had skills centers in all five counties. But in reviewng the
testinmony of the witnesses it is clear that the deciding factor
in determning how to divide these counties was not which organi-
zation had what particular skills training in each county, but
rat her what was the approach of each organization and how did
t hat approach best nmeet the needs of the farmworkers in each
county. It is obvious fronwread|n% the respective funding pro-
posals of CU and CET that each follows a different approach, as
to the best way to train these workers. cuI's enphasis, as stated
inits own proposal, is on a mx of skills training and supportive
services with providing these services as the first objective.
(DOL #1, Tab U, pages 2-4, 22) CU also does not force workers
to relocate to urban training centers if they wish to stay in the
rural areas. 1d. On the other hand, ceT's primary goal , as stated
inits proposal, is to provide top quality vocational trainipg In
hi gh demand skills with workers referred to other or anlzat|o%s
for suEportlve servi ces. (DOL #1, Tab V, pages 31, 39) Thus, the
fact that each organization had skills centers in all five counties
and that all of T' s training was not in high technology fields
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were not the major considerations. It was reasonable for Depart-
ment officials to conclude that each organization's program m x
was best suited to particular counties depending on the charac-
ter of those counties, especially when it was previously decided
to divide these five counties. | cannot find that this approach
was unreasonable or that the particular division of the counties
was |naFFropr|ate when the character of the counties is considered,
especially since all the Partles were in agreement as to the
agricultural or industrial nature of each county. The process
used to divide the counties was clearly a considered and informed
process. 3/ And while these factors may not have been specifically
aut horize3 by the "Handbook for Section 303 Gant Process," they
were based on nonitoring and quarterly reports and other eval ua-
tion data which is authorized by the Handbook.

(c) The Departnent of Labor's decision to place
CJ_and CET 1n the deferred category

. cui's argunment here is three-fold: (1) it was wongly placed
in the deferred category: (2) CET was rightly deferred; and (3)

i f cur had not been wongly deferred it would have been awarded
funding for all five counties*

The fallacy in cur's argunent is that even if it was wongly
deferred and CET was rightly so, CU would still not have been
awarded funding for all five counties. The selection decision
was made in Septenber 1981 before the issue of deferrals arose
in Cctober 1981 and once the deferrals were lifted, that sane
sel ection decision was followed. Secondly, cur's argunent is
based on a policy that did not actually exist. This "policy"
al | egedly PrOVIded that in any case where two applicants were
conpeting tor the sane territory and one organi zation was defer-
red and the other was not, the nondeferred applicant would re-
ceive the funding for those areas. See cul's brief, pages 35, 36.

3/ CU has also alleged that the Grant Oficer and oFrep unfairly
relied on the fact that if CET was not chosen for certain
‘counties it would have to close skills centers which were heavily
capitalized and so would result in a loss to the governnent and
hi gher start-%g)costs.for CU. (TR 44, Testinony of Daniel Cox)
However, M. Cox testified that this was not a primary factor in
OFREP's reconmmendation (TR 44) but in fact was a very mnor con-
sideration. (TR 70) In view of this testinony and of  the fact

that the na%or consi derations were reasonable, there is no need
to decide it capitalization was also a reasonabl e consideration
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As CU correctly noted inits brief, there was only one
instance in which this "policy" could even have been applied.
There, Proteus Adult Training, Inc. was an incunbent grantee
which applied for funding for Fiscal Year 1982 for several
counties, including Kern County, and which received a panel
score of 60. (TR 178, Stipulation) The County of Kern, a new
applicant, applied for funding for only Kern County and was
awarded a panel score of 62. _1d.. In Septenber 1981, the
County of Kern was recommended for funding for Kern County and
Proteus for all the other counties for which it had applied
except Kern. Id. Proteus was placed in the deferred category
in Cctober 1981 and the County of Kern was selected for funding
in Kern County at the same tinme. (DCL #1, Tab M M. Adans
testified that the recommendation for funding of Kern County
was nmade before the deferral issue arose and that the award to
the County of Kern was based on three factors: (1) the County
of Kern scored two points higher than Proteus; (2) Proteus had
previously had difficulty establ|sh|n% | i nkages and coordi nation
of services in Kern County: and (3) there was no audit inforna-
tion on the County of Kern since it was a nem/%gplicant and it
had scored'well in the conpetitive process. (TR 273) The rec-
. ommendation was followed by oFrep and the Grant O ficer.

Since that selection was nmade even before the deferral issue
arose, any so-called policy regarding deferrals could not have
i nfluenced the Kern County decision. 2/

Furthermore, OFREP officials testified that there was no
such policy in existence anyway. Both M. Canpbell and Margaret
Croshy testified that there was no policy to award funding to
a no&deferred organi zation over a deferred one in contested
counties. (TR 201, Testinony of Lindsay Canpbell; TR 233, Tes-
tinony of Margaret Crosby) Thus, since neither the facts nor
the testinony supports Cul's allegation that such a policy
existed, cur's argunent cannot be given an¥ credence--regard-
| ess of whether the deferrals of cur and CET were proper.

_ In any event, | find the deferrals of both CU and CET
did not involve an abuse of discretion and were not arbitrary
and capricious. Al the deferrals were apparently the result
of a change in policies by a new adm nistration, the intent of

4/ That the County of Kern was selected over Proteus despite

‘the fact that Proteus, as the incunbent, had incurred
capitalization costs in Kern County indicates that the cap-
italization issue was indeed only a mnor consideration in
the selection process. See, supra footnote 3, at 15.
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which was to insure that all organizations had sound nmanage-
ment procedures. The deferral decisions were made by Depart nment
of Labor officials outside of orFrep and.the grants office. (TR
236, Testimony of Margaret Crosby) Wth that understanding as
the basis for review, it was certainly not error to defer either
CU or CET even if officials in oFREP were personal |y agai nst
those deferrals. . See e.g. TR 84, Testinony of Daniel cox; TR
200, Testinony of Lindsay Canpbell.

'As to cur's deferral, it is true that the deferral was

the result of findings made in a 1976 audit report (DOL #1,

Tab F) and that cui's designation for funding was previously
deferred in Fiscal Year 1977 because of those same findings.
(CU #10; TR 706, Testinony of Avanteos Ramrez It is also
true that CU had fully resolved the disallowed costs which
resulted fromthat audit report prior to the deferral designa-
tion in Cctober 1981. (The matter was finally resolved around
September 28, 1981 with cur's final paynent of the disallowed
costs agreed to pursuant to a settlement agreenent. CU $11,
12) However, M. KaV|nskY testified that paYnent.of questioned
costs would not necessarily resolve the problem since paynent
woul d not nean that the system had been corrected or that

steps were being taken to prevent a recurrence of the same
problems. (TR 144; DOL #1, Tab F) This view was reasonable
articularly since the specific allegations, which involved

oss of wages for board nmenbers and a series of |oans and
advances to board nenbers, were of a very serious nature--
especially to higher-ranking officials who were w thout direct
know edge of cui's organization, unlike the oFrep staff.  That
the deferral and its resulting review were reasonable is also
proven by the fact that although CU "passed" the managenent
conpliance review, it was in the future to be nonitored closely
by the Departnent of Labor since it was not rated above a three
in any reviewed category. (DCL #1, Tab J)

CET's deferral was reasonable al though there is not any
proof in the record that the charges against it were serious
enough to result in a denial of funding altogether or a termna-
tion of then-current funding as CU alleges. cET's deferral was
also related to audit problens, although unlike CU, costs ques-
tioned in its audit had not been resolved at the tine of its
deferral. See TR 72, Testinony of Daniel Cox. Additional prob-
| ems were apparently uncovered by the firm which conducted the
managenment conpliance review on CET. (DOL #1, Tab K) Those

probl ems concerned rel ated-party transacti ons which specifically
i nvol ved the establishnment of wholly owned subsidiaries of CET
to purchase real property and equi pment for |easeback to CET.
ld. It is these additional problens which CU alleges were
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~

serious enough to result in a suspension or temnation of
funding to CET. 3/ These probl ens-were, however, resolved to
the Departnment's_satisfaction. (TR 244, Testinony of Margaret
Crosby)  The firm which conducted the managenent conpliance
review on CET, while it noted these problens, still found CET
to be in conpliance with existing contracts and the rel ated
federal regulations. (DOL #1, Tab K, pages, 1, 5) The firm

al so noted that the Departnent had approved these transactions.
Id. at pages 20, 75.

Upon reviewi ng the evidence, | conclude the deferrals of
both cur and CET were reasonable. Thus, even if a policy of !
preferring a non-deferred applicant over a deferred one did
exist, it would not have aided CU.

(a) The Gant Oficer's decision to select CU for
funding 1n Tnperfral and R Versi de counti es and
CET in San D eg0, San Bernar dino and O ange
Counti es was not arbitrary and capricious, Of an
abuse Ol discretion, and did not |lack a rational
Past s.

More specifically, under the standard of review for procure-
ment cases set out in Kinnett Dairies, supra, ‘page 11, the Gant
O ficer's decisions for Fiscal Year 1987 did i'nvofve matters
commtted primarily to his own discretion and did show a rational
basi s and, secondly, the procurenent procedures did not involve
a clear and prejudicial violation of applicable statutes or
regul ati ons.

Beyond certain basic requirenments, neither the statute nor
the regulations or the "Handbook for Section 303 Gant Process"
is explicit in setting out the considerations and other factors
which should affect the Gant Oficer's selection decisions. A
great deal of discretion is inherent in the grant procurenment
process anyway. Thus, the Gant Officer's selection decisions
were committed primarily to his own discretion. And the Gant
Oficer's decisions, interms of the factors he considered in
selecting grantees and of the final decisions thenselves, reflect
a rational basis. The consideration of the character of the five
five counties and the nature and history of CU and CET were in
keeping with the regulations and the Handbook. H's specific
f|ng|ngs with regard to each are also supported by substanti al
evi dence.

5/ Whet her ceT's funding shoul d have been suspended or term nated,
however, is not an issue in this proceeding. '
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By the same token, the procurenent procedure followed
here did not violate any applicable statutes or regulations.
CETA and its regulations are vague as to the specific require-
ments of the procurenent process. \Wile the Handbook is nore
detailed, it too allows the Gant Oficer a good deal of dis-
cretion after followi ng certain basic requirements. The con-
si deration of the character of the counties and the nature and
history of these organizations falls within the Handbook guide-
lines. There was sinply no violation of any procurement |aws
and the consideration of these other factors in no may prej u-
diced either CET or curi. Such considerations certainly aided
both with regard to the scoring of their respective proposals
since the panel's scoring nmethods were questionable, although
not irrational, and since the scores were so close under any
scoring net hod.

As to the deferral decisions, the regulations specifically
authorize the Department to defer designation of any organization
20 C.F.R. § 689.206-1(c)(2). Thus, the deferral did not violate
CETA or its regulations or the Handbook. There was al so sub-
stantial evidence to support the Departnent's decision to place
CU and cetin the deferred category until a managenent conpliance
review was conducted. Thus, there was a rational basis for :
t hese deferrals.

In conclusion, the decision of the Gant Oficer to select
cur for funding in Inperial and Riverside Counties and CET for
Orange, San Diego and San Bernardino Counties for Fiscal Year
1982 is affirned.

L1

The Fiscal Year 1984 JTPA Sel ecti on Process

Section' 402 of JTPA directs the Sepretary of Labor to estab-
l'ish adm ni strative procedures and machinery tor the selection,
adm nistration, monitoring and evaluation of mgrant and seasona
enpl oyment and training programs. 29 U S.C § 1672(b):

Section 402 further permts the Secretary to award grants
or contracts to public agencies and private non-profit organiza-
tions so that they may provide services to mgrant and seasona
farmwrkers. 29 u.s.Cc. § 1672(c)(l). Such organizations are to
be ones which the Secretary has determ ned have "an understandin
of the problems of migrant and seasonal farmworkers, a famliarity
with the area to be served, and a prQV|ousIY denonstrat ed capability
to administer effectively a diversified enployability devel opnent
progrant for these workers. Id. It was pursuant to these pro-
visions that the "solicitation for Grant Application" (SGA) was
devel oped and published in the Federal Register on May 27, 1983.
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48 F. R 23932 et %gg: The SGA establishes three basic require-
ments which must be nmet before an organization may be awarded
funding pursuant to Section 402. The first requirement is that
an apg | cant meet the Precondition for Gant Application,

48 F. R 23933. Secondly, a potential grantee's application

must be reviewed by a conpetitive review panel in order to
determne if the %gpllcant meets the criteria of Section 402(c)
(1). 48 F.R 23936. Finally, an applicant nust(fass a Respon-
sibility Review before it can be finally selected as a potential
grantee. 48 F.R 23933. It is the conpetitive review panel
process that is at issue in this case.

Section 402 of JTPA specifically provides that in awarding
any contract or grant for mgrant and seasonal farmworker pro-
grams, the Secretary "shall use procedures consistent with
standard conpetitive Governnment procurenment policies." 29 u.s.C.
§ 402(c)(l). Pursuant to this provision, the Secretary estab-
l'i shed 'a conpetitive review panel, which consisted of three
menbers from the Enploynent and Training Adm nistration, only
one of whom had any know edge or experience with mgrant and
seasonal farmaorker prograns (and no present responsibilities
to CU or CET), to review and rate all funding applications.

The "Solicitation for Grant Application Proposal Review Panel,
Instructions" sets out the procedures to be followed in rating
each application.

The panel instructions provide that the panel's eval uation
of proposal s nust be conducted by the rules specified in the SGA
and by those criteria only.. (DOL #2, Tab E) These instructions
also state that it "is unfair to judge a conmpetitor by criteria
which did not appear in the sca." 1d at page 5.

Panel menbers were provided with fornms on which to record
each's individual ratings and a form show ng the past perform
ance of each current grantee. The chairperson of the panel also
conposed a Chairperson's Sunmary Sheet and a list of each appli-
cant's strengths and weaknesses.

The panel read and reviewed three applications each day and
nmet every two or three days to discuss their findings. At such
meetings, panel menmbers would change their scores in response .
to comments of other nembers. A conposite score for each appli-
cant, based on an averaging of the individual ratings, was
%p%fh%d. The panel gave CU a score of 88 and CET a 96. (DOL #2,

ab ¢

The Grant Oficer decided to nake his funding decisions
sol ely on the basis of which conpetitor received a higher score
with the exception that an incunmpent grantee (one currently re-
ceiving aCETA Section 303 grant) would be given the award if its
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score was wWthin three points of its higher scoring conpetitor.
on this basis, CET was awarded funding for all five of the
contested counties over CU because of its higher score (above
the three-point range).

(a) The panel did not waive certain format and content
TEqUITENENTS 0O [ Ne SCA.

CU cites two violations of the format and content require-
ments of the SGA.  The first concerns the panel's reading of
the resunes attached to ceT's proposal. The second involves the
panel's reading past the first 75 pages of a proposal.

_ The SGA specifies that "[elxclusive of eligibility documenta-
tion and letters of support and comm tment, the funding applica-
tion should not exceed 75 pages of doubl e-spaced unreduced type."
48 F.R 23935. Eligibility docunentation is defined as gl) a
statenment indicating the legally constituted authority of the
organi zation and (2) the enployer identification nunber from
the Internal Revenue Service and proof of tax-exenpt status from
non-profit applicants.

Resumes are not specifically listed as an-acceptable attach-
ment. They are not prohibited either. Furthernore, the SGA does
requi re an administrative and staffing section in the proposals
and specifies that one of the ratings criteria includes adm nis-
trative capability. 48 F.R 23935 36. The rating of admi nis-
trative capability involves consideration of the applicant's
managenment experience and efficiency and of the managerial
expertise of the organization's present and proposed staff in
managerial and deci si onnmaking positions. 48 F.R 23936. Thus,
the panel's consideration of the qualifications of the applicants’
staffs was valid. The SGA sinply did not specify how the staff's
manageri al experience and expertise were to be presented. CET
did so through the subm ssion of resumes. On the other hand,

CU gave very little detail-on the qualifications of its staff
other than statina that the staff nembers have farnmworker back-
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contain reference to staff qualifications or |ack of denonstra-
tLon thereoféby at | east one panel nenber and usually by al
three. Id.

~Both panel nmenbers Brenda Hanmlin and WIIiam Del aney
testified that while information or a description of the qual-
i fications of ke%.staff was very hel pful, resumes were only one
way to provide this information. (TR 561, Testinony of Brenda
Ham in; TR $34, Testinony of WIIliam Delaney) In fact, M.
Ham in testified that

[1]t was very hel pful to ne as a panel nenber and a
new panel menber to see a good description of the
staff, the key staff nenbers, and whether or not

ou call that good description a resume or just a

ully detailed description, it makes no difference
to me, but | needed sone neat to that proposal in
order to tell nore about the people that were going
to run the show

(TR 561)

It is clear, then, that CU was not harmed per se by CET's
inclusion of resumes. Instead, it was hurt by iTs own failure
to provide much substantive information on the qualifications
of 1ts own staff through even just a witten descrip-
tion and not necessarily through resumes. The fact that the
SGA did not specifically provide that organizations could sub-
mt resumes does not nean they could not, particularly since the
SGA did note that the admnistrative capability rating woul d
include consideration of staff experience and expertise. 7/

As for the 75-page limtation, CET's Eroposal Itself was
only 66 pages long. (cur #6) Adnmittedly, the inclusion of the
resunes i n that page total means that CET' s proposal exceeded
75 pages just by virtue of the nunber of pages the resunes
enconpass. Also, the resumes are in single-space type. Thus
in terms of doubl e-spaced pages, the inclusion of the resunes
woul d add an additional 30 pages to CET's proposal--well beyond
the 75-page | imtation.

6/ Maharlika Minagement Corporation also ﬁgﬁarently submtted
resumes. See CUl #7, rating forns on arlika.

7/ It should be noted that CU also included attachnents to
its proposal which were not specifically authorized by the
SGA, ard.icles of corporation and bylaws. (DOL #2, Tab 0)
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But this supposed violation does not pr&Ludice CUl since
cul's proposal also is longer than 75 pages when non-required
attachnments are added and, nore |nportantéx, since the 75-
page limtation was not mandatory. The SGA merely provides
that the funding aﬁgllcatlon."should not" exceed 75 pages.

Al three panel menbers testified that they were informed that
the 7s-page linmtation was only a guide. or example, M.

Del aney testified that he thought the 75-page limtation was
discretionary and that he was permtted to read beyond that
nunber. (TR 407) Also, all three menbers were consistent in
readi ng beyond 75 pages exceFt in one instance by M. Mlic
where the proposal was very [ong and single-spaced in parts.
(TR 642, 651)

~The panel instructions required the panel nmenbers to nake
a fair and objective evaluation of each proposal and noted
that it was essential that there be consistency in the review
process. (DOL #2, Tab E, pages 5 and 8) The panel clearly
followed these instructions with regard to resumes and the 75-
page limtation. ExceFt in one case, all proposals were read
In their entirety. Al proposals were also rated as to the .
experience and expertise of the staffs. This consistency in
treatment alleviates any problemthat may be presented by CET's
i nclusion of resumes and the panel's review of proposals |onger
than 75 pages, particularly where neither is a violation of the
SGA. It perhaps would have been fairer to all applicants, and
particularly to those who abided by that limtation, to strictly
follow the 75-page |imtation since it was noted in the SGA
General |y speaking, one organization should not be penalized
by following such a linmtation while another is rewarded. But
inthis case, | cannot say that CU was irreparably harmed
thereby. The 75-page |imtation of the SGA is not stated.in
mandatory ternms and if cur was confused about its neaning, it
coul d have questioned the Departnment of Labor on this point.
Al'so, the inportant fact is that all applicants were treated
equal Iy and the problemarose for CU not because CET submtted
resumes but because CUl failed to include a suitable description
of the qualifications of its own staff.

(b) Panel nenber Mlici's error with regard to CUI's
use of on-sSite VISItS.

~ Panel nember Carnmelo MIlici stated in his rating of cul's
adm nistrative capability that the evaluation systemrelies
conpl etely on review of docunmentation with no mention of on-site
visits. (DOL #2, Tab c¢)

~In fact, it is clearly stated in cur's proposal that its
moni toring systemincludes on-site visits (in addition to a
review of docunentation). (DOL #2, Tab 0, pages 11, 12)
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M. Mlici adnmi t t ed during the course of his testinon
that it was an error on his part to say that cul's proposa
made no nention of on-site visits. (TR 666)

In all likelihood M. Mlici's msperception affected
his scoring of cul's proposal. The fact that he noted a
problem w th the nonitoring systenlas a_weakness of cul's
proposal indicates as much. cannot find, however, that
CU was prejudiced by this error. For even if M. Mlic
had realized that cuIl's nonitoring systemincluded on-site
visits and had then given CU a perfect score on the adm n-
istrative capability section, only an additional two points,
or three at nost, would have been added to cui's conposite
score of 88. And CU would still have [ost to CET.

(c¢) The panel's reliance on the 15 percent
deviation rule.

The rating for criteria “B," program experience, is
divided into two categories. For the first subfactor, per-
formance, the panel nenbers were to conpare the 'planned
versus actual performance for the applicant's previous
program’ with the highest rating awarded to applicants who
égggGOr exceeded their planned performance levels.' 48 F.R

The panel nenbers were given a formentitled "Wrksheet
for Question C. 7' on_all incunbent grantees in order to
meking this rating. (TR 690, Testimony of Carnelo Mlici)

There is no question that this formwas prepared by the
government authorized representative (GAR) of each incunbent
grantee for Furppses of the resRonS|b|I|ty review portion of
the grant selection process. (TR 328, 339, Testinmony of C eofun
Adans Specifically, the worksheet was used by the GaRrR's to
determne if there was substantial failure to provide services
by incunbent grantees. |d. The worksheet defines substantia
failure as planned versus actual deviation of nore than 15 per-
ceBt in at |[east one-half of the performance categories. (DOL #2,
Tab B) '

In rating the ﬁgrfprnance subfactor of criteria B, panel
menbers Mlici and Hamin followed the 15 percent deviation
"rule." M. Delaney initially did not.

M. Delaney testified that cer's proposal was the first
he reviewed which contained the worksheet. (TR 373) He gave
CET a score of 20 for program experience because CET's per-
formance in all categories but one was negative gas conpar ed.
to its plan) for Fiscal Year 1983. After discussing hi's rating
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with the other panel nenbers, M. Delaney changed his score to
a 28. (TR 377) He did so pursuant to M. Mlici's_explanation
that perfornmance was to be nmeasured under the 15 percent
deviation rule. (TR 374, 375) Under the 15 percent rule CET
was deficient in only one of its performance categories for
Fiscal Year 1983 and not five.of sSix as it would be otherw se.

CU alleges that it was inproper for the panel nmenbers to
fol low the 15 percent deviation rule because that rule %?plied
to the responS|biIit¥ review only. (cul's brief, pages 26, 27)
cul argues that any failure, however slight, to neet performance
goal s should result in a |lower score to an iIncunbent grantee.

The SGA does not specifically authorize use of the 15 per-
cent deviation rule to determ ne %rogranw erformance. It does
not prohibit its use either. 48 F.R" 23936. Neither the pane
instructions nor the program experience individual panel rating
sheet nentions the 15 percent deviation rule. As wWth the SGA,
t he individual panel rating formfor program experience only
states that the highest score will be awarded to applicants
who have "net or exceeded" thelr.EIanned perfornance |evels.
Wthout other information, the I|i eIY Interpretation of "nmet
or exceeded" would be that the actual performance was equiva-
lent to the planned performance. A 15 percent or even a 10 or
5 percent negative deviation is not inplied fromthis |anguage.
On its face, then, M. Delaney's first interpretation was nore
reasonable.  However, other factors nust be taken into consider-
ation*

First, the worksheet itself does discuss the 15 percent
rule. But the 15 percent rule is defined not in terns of
. whet her an incunmbent grantee met or exceeded program |evels but
rather whether there was a substantial failure by the grantee
to provide services. Application of the 15 percent rule makes
more sense when used in this manner. However, commpn sense
should also enter into the decision. Coviously, it would be
ridiculous to award a | ow score to an incunbent grantee which
fails to meet its performance %oals by only one percent.  Thus,
| cannot find it was unreasonable for the panel nenbers to rely
on the 15 percent deviation rule. This is particularly so
since the D vision of Farmworker and Rural Enploynent Prograns -
relied on the 15 percent deviation rule, and had done so for
10 or 12 years, in order to determne if an organization's
performance was satisfactory. (TR 333, Testinnn¥ of deofun
Adans) Use of this standard was clearly known to M. Mlic
since he was a menber of that division and he so testified.
(TR 634) That he inparted that knomﬁed?e to the other panel
menbers was not error since as the panel menber with know edge
of mgrant and seasonal farmaworker prograns it was reasonabl e
for himto explain comonly understood aspects of the program
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Secondly, while the use of the 15 percent deviation rule
clearly aided CET with regard to its performance goals for
Fiscal Year 1983, its use also helped CU in deternining its
performance for Fiscal Year 1982 for in Fiscal Year 1982,

CU had a negative deviation in four of its el%ht per f or mance
categories. ?DCL $2, Tab B) Albeit, three of those four nega-
tive deviations were for only two percent each. This minor

di screpancy synbolizes, however, the problenms of defining "nmet
or exceeded" as including any deviation whatsoever.

This exanple leads to a second area of questionable inter-
pretation, which is the definition of "previous prograni--the
year for which planned versus actual performance is to be com
pared pursuant to the SGA. It is not clear fronieither the
testinmony of the panel nmenbers or a review of their individual
panel rating sheets whether each or all panel nenmbers defined
%reV|ous program as Fiscal Year 1982 or 1983 or both.

oth sets of numbers appear on the worksheet. Previous is
generallg defined as com ng before another such one. Fjsca
Year 1983 was the current pro%ranwyear at the tinme of the panel
process. It would be reasonable, then, to define the previous
program as.the one for Fiscal Year 1982. In such case, CET has
met_or exceeded its performance goals in all six categories but
CU did not in four of the eight categories if the 15 percent
standard is not used. The result is that cui's score, and not
that of CET, is inflated.

Because the SGA and panel instructions were not as clear as
they could have been for these matters, the inportant factors
for consideration are (1% not whether the panel picked the best
possible interpretation but rather whether the interpretations
they did nake were reasonable and (2) whether the panel treated
all applicants equally and fairly. Cearly, the panel's decisions
to use the 15 percent deviation rule and to follow either or
both Fiscal Years 1982 and 1983 performance | evels were reason-

able for the above-discussed reasons. Secondly, there is no
evi dence what snever that the nanel annlied di fferent internre-
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Panel member Hamlin testified at the hearing that she
t hought delivery agents were necessary. (TR 576) She also
testified that in reading cui's proposal it was not clear to
her who cui's delivery agents would be. 1d,

On the other hand, both panel menbers Delaney and Mlic
understood that delivery agents were not required. However,
both expressed confusion as to whether CU would in fact use
delivery agents. (TR 505, Testinony of WIIjam Del aney: TR
668-671, Testinony of carmelo MIlici) The basis for M.

Del aney's confusion is, at least in part, because of cuI's
statenent in its proposal, under the delivery agent provision,
that its strategy was to mork_c]osely_math Iocalmﬁrlne sPonsors
and others. (TR'506) M. Mlici testified that ile CU
stated it would have no subcontractors, it also stke of havi ng
"English as a Second Language" courses which M, Mlici said
require other agencies. (TR 671) And on his individual panel
rating sheet, . Mlici noted that CU plans to teach

one skill through various vocational schools.

CUI's proposal does in fact state that it will operate

t he aPPIied for grant directly w thout subcontractors and that
itowi be the only delivery agent. (DoL #2, Tab D, page 68)

Despite this language, panel menbers MIlici and Del aney
testified they were confused because of other contradictory
statenents in cul's application which indicated the use of  sub-
contractors. This confusion is also indicated by a statenent
in the Chairperson's Summary Sheet and the |ist of strengths
and weaknesses.

| find these other statements in the proposal could have
confused the panel members as to whether CUl would in fact
have delivery agents. The proposal does also speak of English
as a Second Lan uaﬁe cl asses and on-the-job tralning proggans
as well--both o ich clearly require subcontractors. I nce

thn ~ArAanfiici An wwne rAaacnnahl A anv dadiirt i nn- nf nninte far thic
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(DOL ¢2, Tab C) Furthernore, in his own coments for this
section on his individual panel rating sheet, panel menber
Mlici comrents that "[N]arrative is difficult to read in
many places. [Tlhere are long run on sentences and the
syntax |eaves nuch to be desired." Id. Panel nenber Del aney
al so commented that "narrative [is] confused. | d.

_ Because of these comments CU alleges that the panel
di scrim nated agai nst CU because of its witing style since
cui's proposal was witten by persons for which English is
a second |anguage. (cur's brief, page 33)

- CU argues that the substance of the proposal, not the
witing style, should have been the primary focus of the panel.
Since witing style is not in any way related to the abI|ItY
to provide Section 402 JTPA services to mgrant and seasona
farmwrkers, CU is correct.

But CU has not proven that witing style was inperm ssably
considered. The two panel menbers who were questioned on this
subject at the hearing both denied considering the witing
style of a proposal, r _se, in rating aHproposaim | [ n
testified that she focused on the substance of "the proposals.
(TR 559) M. Delaney testified that i

| f write well neans style rather than the
presentation of facts, | di'd not take [that into
consideration]. But the presentation of facts,
bK which | nean inperfect narrative, we did take
that Into account.

| didn't penalize CU for not witing well.

(TR 489) M. Delaney also testified that he made al | owances
for proposals witten by persons whose native |anguage was not
English. (TR 491, 509)

It is clear fromthe testinony that the panel did focus on
the substance of the proposals and not on the witing style
er se. The panel was concerned with whether all the necessary
information Was wWitten into a proposal, that is, whether it
was "leaky" or mssing sone information, and not whether perfect
ranmar was used. | find this to be so despite the comments b
Mlici that did go nore towards gramyar. The panel as a whole

was concerned with substance. That witing style was not |isted
as a weakness of cui's proposal further proves that witing style
was not inpermssably considered, and even assuming it was con-

si dered somewhat, it was not a primary consideration.
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(f) CU should not have been given three bonus
pornis as_an_1 ncunbent

- Gant Oficer Edward Tomchick testified that in order to
decide to which organizations to award funding, only the panel
scores were considered (forthose organizations which had passed
the responsibility review). (TR 522) Thus, in the situation
where two apﬁllcants were conpeting for funds for the same ter-
ritory, the higher scorer was awarded those areas unless the
i ncunbent grantee's score was Within three points of the higher
scoring non-incumbent, in which case the incunbent was awarded
funding. (TR 522, 534) The rationale behind this "rule" was that
three points was a conpetitive range where in such an instance
the proposals are so close it is very difficult to choose between
%heq;iﬁ ot her factors, such as incunmbency, should be considered.

TR

The Grant O ficer noted that cur was the incunbent in
Inperial and Riverside Counties. The three "bonus" points were
not awarded to cul in determning to which organization to award
.fundin?_for these counties for Fiscal Year 1984-i however, since
cur's final score of 88 was not within three points of the com
petitor CET's score of 96. (TR 529)

CU does not allege that the use of scores only or the use
of the three-point rule violated procurenent [aw. Rather, CU
argues that it was mmong%¥ denied incunbent status in three other
counties because of the Gant Oficer's error in not selecting
CU for funding in Fiscal Year 1982 under CETA. But 1 have
al ready upheld the Gant Oficer's decision for Fiscal Year 1982.
Thus, CU was not wongly denied incumbent status in Fiscal Year
1984 and, in any event, even if curl was mxonglx denied, it stil
woul d not have received the funding in Fiscal Year 1984 since its
score was | ower than CET's scores and not within the three-point
bonus range.

(g) The Gant Oficer's decision to not select CU
for_ funding In Fiscal Year 1984 under JTPA Was
not _arbrtrary and capriclous, Oor an abuSe Of
di scretron, and did NnOol | aCK a rational basis.

_ Mor e sPeC|f|caIIy, there was not a clear and prejudicial
violation of the requirements governing the.conFetltlons, and
secondly, the Gant Oficer's decisions basically concerned
matters conmtted to his own discretion and those decisions
had a rational basis. See Kinnett Daries, Inc., supra, page 11.




The SGA and the "Solicitation for Gant Application
Proposal Review Panel Instructions" did set out certain re-
quirements for the conpetitive review process. Not all of
those requirements were clearly defined. For exanple, the
standard for conparing planned versus actual performance for
I ncunbent grantees could have been defined so it would have
been absolutely clear whether the 15 percent deviation rule
shoul d have been followed; But the interpretations the panel
followed for this requirenent and all the other areas ques-
tioned by CU were reasonable and were not in fact clear vio-
| ations of anK requi rements. The panel did not do anything
which was prohibited. Any violations of the requirenents,
such as Ms. Hanlin's mstaken belief that delivery agents were
required, were of a_de_minimus nature. And procedural error
al one is insufficient to overturn the Gant Oficer's decision
unl ess that procedural error prejudiced CU and affected the
substantive result--in this case, the grant award. See Kentron
Hawai i Linmited, supra, page 11. Here, "the only actual errors
were M. MTici'S mstaken belief that cui's proposal did not
nmention on-site visits and Ms. Hamin's inaccurate perception
that CU was required to have delivery agents. And only M.
Hamlin's m stake was an actual incorrect interpretation of the
requi rements of the procurement process. Wile these errors
may have indeed affected their scoring of cui's proposal, the
scoring difference would not be enough to change the funding
awarded to ceT. CU was sinply not prejudiced by the panel"s
scoring when all is considered. Thus, I find there was no
clear and prejudicial violation of the requirenments governing
this conpetition. .

Secondly, within the broad parameters set out in the SGA
and the panel instructions, the Gant Officer, and through him
the panel, had a great deal of discretion in rating these pro-

osals. For exanple, since the SGA did not nmake the 75-page
imtation mandatory, it was within the discretion of the Gant
O ficer to decide whether it should be strictly followed anyway.
The same is true with regard to the attachnent of materials in
addition to those specified in the SGA.  The use of the 15 per-
cent deviation rule is another exanple since the SGA did not
specify the criteria for determining performance. There was a
rational basis for each of these decisions and for the paBeI's
confusion as to cui's use of delivery agents as well. Substan-
tial evidence in favor of each decision has been shown, Further-
nmore, neither bias no undue influence has been proven by CU .
Instead., the evidence clearly shows that the panel treated all
applicants fairly and equally.
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Concl usi on

The decision to only partially select CU for funding in
Fiscal Year 1982 under the Section 303 'CETA Iprogram and the
decision to not select CU for funding at all_for Fiscal Year
1984 under Section 402 of JTea are upheld. There is substan-
tial evidence to support each decision and neither was arbi-
trary or capricious, an abuse of discretion or showed a Iack
of rational basis. It is clear that, in each case, CU was
treated fairly and equally with CET and all other applicants.
CU has sinply not net its burden in proving otherw se.

ORDER

The decision of the Gant Oficer to only partially select

cul for funding in Fiscal Year 1982, at issue in case number
82 -cpa-22, is hereby AFFI RVED.

The decision of the Gant Oficer in not selecting cul for
funding for Fiscal Year 1984, at 1ssue in case nunber B83-JTP-3,
I's al so hereby AFFI RVED. -

/A

Deputy Chief Judge

Dat ed: 14 SEP 1984
Washi ngton, D. C

EET/PCW/tt
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