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ELI ZABETH M GRANT
MARC M GROVAN o
Federal Trade Comm ssion
600 Pennsyl vani a Ave.,
shlngton, DC 20580
202- 326- 3299; 326-2042; 326-3395 (fax)
RAYMOND MCKOWN CA Bar # 150975

Federal Trade Conm ssion
Local Counsel

10877 Wlshire Blvd., Suite 700
Los Angel es, CA 90024

310- 824- 4325; 310- 824- 4380 (fax)
ttorneys for Plaintiff

FEDERAL™ TRADE COWM SSI ON

JEFFREY K. COVPTON CA Bar # 142969
7el | e, Hof mann, Voel bel & Gette

11601 W shire Blvd., Suite 600
Los Angel es, CA 90025
h?lO) 78-7877; (310) 478-6420 (fax)

ttorney for Al Defendants

UNI TED STATES DI STRI CT COURT
CENTRAL DI STRI CT OF CALI FORNI A
WESTERN DI VI SI ON

FEDERAL TRADE COW SSI ON, No. CV 00-8197 ABC ( RNBx)

Pl aintiff,
STI PULATED FI NAL
V. ORDER FOR PERMANENT

| NJUNCTI ON
THE CAR WASH GUYS | NTL., | NC. ,
WASH GQUY. COM | NC. ,
LANCE W NSLOW 111, ]
individually and as an officer
of said conpani es, and
M CHELLE P NEY, a/k/a
M CHELLE W NSLOW

Def endant s.

On July 31, 2000, Plaintiff, the Federal Trade

Comm ssion ("Comm ssion"), commenced this action by filing

its Conplaint for a Permanent |njunction and O her Relief,
pursuant to Sections 5, 13(b) and 19 of the Federal Trade
Comm ssion Act (“FTC ACT”), 15 U. S.C. 88 45, 53(b) and 57b,

charging that the Defendants engaged in deceptive acts or
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practices in violation of Section 5 of the FTC Act, 15

U.S.C. 8§ 45, and the Comm ssion’s Trade Regul ati on Rul e

ntitled “Di sclosure Requirenents and Prohibitions
Concer ni ng Franchi sing And Busi ness Opportunity Ventures”
(the “Franchise Rule” or the “Rule”), 16 C.F. R Part 436.
Pursuant to the Conm ssion’s application, this Court issued
n Ex Parte Tenporary Restraining Order pursuant to Rule
65(b) of the Federal Rules of Civil Procedure (Fed. R G v.
P. 65(b)) and C.D. Cal. Local Rule 7.18.2 and ordered
Def endants to show cause why a prelimnary injunction should
not issue. The parties subsequently agreed to a Stipul ated
Prelimnary |Injunction, entered August 29, 2000. The
Comm ssion and all Defendants, by and through counsel, now
hereby stipulate to entry of this Stipulated Final Oder for
Per manent | njunction (“Order”) to resolve all matters of
i spute between themin this action.
THEREFORE, it is hereby ORDERED, ADJUDGED AND DECREED
as foll ows:
Fl NDI NGS
1. This Court has jurisdiction of the subject matter
and the parties pursuant to 28 U.S.C. 88 1331, 1337(a), and
1345, and 15 U.S. C. 88 53(b), and 57b.
2. Venue in this Court is proper as to all parties.
3. The activities of the Defendants are in or affecting
omerce, as defined in Section 4 of the FTC Act, 15 U. S. C
e
4. Wthout admtting the substantive allegations of the

Compl ai nt, for the purposes of this agreenent, Defendants do
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not dispute that the Conplaint states a clai mupon which
relief may be granted against the Defendants under Sections
(a), 13(b), and 19 of the FTC Act, 15 U.S.C. 88 45(a),

3(b) and 57b.

5. Defendants have entered into this Oder to resolve
his matter. Defendants acknow edge that they have
onsulted with counsel, they have read and understand the
erns of this Order, and they are prepared to abide by those
erns.

6. Plaintiff and Defendants, by and through counsel,

have agreed that entry of this Order resolves all matters of
i spute between themarising fromthe Conplaint in this
ction. This Oder is in addition to, and not in |lieu of,
ny other civil or crimnal renedies available to any other
gency or person that may be provided by | aw.

7. Defendants waive all rights to seek appellate

review or otherw se challenge or contest the validity of
his Order. Defendants further waive and rel ease any claim
hey may have agai nst the Conm ssion or its enpl oyees,
representatives, or agents.

8. Defendants have agreed that this Order does not
ntitle Defendants to seek or to obtain attorneys’ fees as a

prevailing party under the Equal Access to Justice Act, 28
U.S.C. § 2412, as anended by Pub. L. 104-121, 110 Stat. 847,
63-64 (1996), and Defendants further waive any right to
ttorneys’ fees that nmay arise under said provision of |aw

9. Entry of this Oder is in the public interest.
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DEFI NI T1 ONS
For the purpose of this Order, the follow ng
definitions shall apply:
1. “Assets” neans any legal or equitable interest in,
right to, or claimto, any real and personal property,
i ncl udi ng, but not limted to, “goods,” “instrunents,”
‘equi prent,” “fixtures,” “general intangibles,” “inventory,”

‘checks,” or “notes” (as these terns are defined in the

Uni f orm Comrerci al Code), and all chattel, |easeholds,

ontracts, mail or other deliveries, shares of stock,
ccounts, effects, credits, prem ses, receivables, funds,
nd cash, wherever | ocat ed.

2. “Business venture” means any witten or oral
busi ness arrangenent, however denom nated, whether or not
overed by the Franchise Rule, which consists of a paynent
or: (a) the right or neans to offer, sell, or distribute
oods or services (whether or not identified by a trademark,
ervice mark, trade nanme, advertising, or other conmerci al
ynbol); or, (b) assistance to any person or entity in
onnection with or incident to the establishnent,
mai nt enance, or operation of a new business or entry by an
Xi sting business into a new line or type of business.

3. "Defendants” neans The Car Wash CGuys International,
L:c. ("3 ”), Wash @uy.Com Inc. (“Washguy”), Lance

inslow, IIl (“Wnslow'), and Mchelle Portney, al/k/a

M chell e Wnslow (“Portney”), and each of them and any
ntity through which they do business. “Corporate
Def endants” neans CWE and Washguy, and each of them and
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Il their predecessors, affiliates, subsidiaries, affiliated
ntities, successors, purchasers, and assigns. “Individual
Def endants” neans Lance Wnslow, IIl and M chelle Portney,
/k/a Mchelle Wnslow, and each of them
4. The “Franchise Rule” or “Rule” means the FTC Trade

Regul ation Rule entitled “Di scl osure Requirenents and

Pr ohi bi ti ons concerni ng Franchi si ng and Busi ness Qpportunity
entures,” 16 CF.R Part 436, as pronulgated or as the Rule
may herei nafter be anended. A copy of the current
Franchise Rule is attached hereto as Appendi x A and

i ncorporated herein as if fully set forth.

5. “Franchise” and “Franchisor” are defined as those
erns are defined in Sections 436.2(a) and (c) of the
Franchise Rule, 16 CF. R 8 436.2(a) and (c), and i nclude
‘busi ness opportunity ventures” as defined in Sections

136.2(a)(1)(ii) and (2) of the Rule, and discussed in the

FTC s Final Interpretive Guide for the Franchise Rule, 44
Fed. Reg. 49966-68 (August 24, 1979). The term “franchise”
in this Order shall al so enconpass any successor definition
f “franchise,” “business opportunity” or “business

pportunity venture” in any future trade regulation rule or
rules that may be promul gated by the Commi ssion to nodify or
super sede the Franchise Rule, in whole or part, fromthe
date any such rule takes effect.

6. “Franchise broker” is defined as that termis

Fefined in Section 436.2(j) of the Franchise Rule, 16 C F. R
8 436.2(j). The term“franchise broker” in this Order shall

al so enconpass any other entity through which the franchi sor

Page 5 of 30




© 00 N o o b~ w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

sel | s franchi ses, including, but not limted to,
subf ranchi sors, master franchisees, or regional franchisees.

7. “Person” nmeans a natural person, organization or

ther entity, including a corporation, partnershinp,
proprietorship, association, or cooperative, or any other
roup or conbination acting as an entity.
8. "UFQCC’ is defined as the Uniform Franchise Ofering
Ci rcul ar di scl osure and gui delines, the current version of
ich is shown at Appendi x B, and which has been adopted by
he North American Securities Adm nistrators’ Association
nd i s now accepted by the Conm ssion for use in lieu of the
Franchi se Rul e’ s disclosure format.
ORDER
PROHI Bl TI ON AGAI NST FALSE OR M SLEADI NG STATEMENTS
l.
| T 1S THEREFORE ORDERED that, in connection with the
pronoting, marketing, advertising, offering for sale, or
sal e of any franchise or business venture, Defendants C\G ,
Mashguy, W nslow, and Portney, and each of them and their
pofficers, directors, controlling sharehol ders, agents,

servants, enpl oyees, sal espersons, franchi se brokers,

orporations, subsidiaries, affiliates, successors, assigns,
r entities in active concert or participation with them who
recei ve actual notice of this Order by personal service,
acsimle or otherwi se, are hereby permanently restrained

nd enjoi ned from maki ng, or assisting in the making of, any
xpress or inplied representation or om ssion of materi al

act that is false or msleading, in any manner, orally or
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in witing, including over the Internet, including, but not
[imted to, the foll ow ng:

A. False or m sl eading representations concerning the

i ncone, profits, or sales volune achieved by existing or
past purchasers or operators of any franchise or business
enture or the degree of success achi eved by such

pur chasers;

B. Fal se or m sl eading representations concerning the

i ncone, profits, or sales volune achi eved by any Def endant
r concerning any Defendant’s finances or financial
position, or the degree of success achi eved by any

Def endant ;

C. False or msleading representations concerning the
i ncome, profits, or sales volune likely to be achieved in

onnection with the purchase of any franchi se or business
ent ure;

D. False or m sl eading representati ons concerning any
Def endant’ s busi ness activities, concerning the nunber or
i dentity of persons enployed by or affiliated with any
Def endant, or concerning the size or scope of any
Def endant’ s operati ons;

E. False or m sleading representations concerning the
| ength of tinme in which a franchise or business venture
purchaser is likely to recoup the purchase price or initial
| nvest ment costs;

F. False or m sl eading representations concerning the
nunber of or identity of current or former franchi sees or

busi ness venture purchasers or false or m sleading
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representations concerning the nunber, identity, or
per cent age of franchi sees or business venture purchasers who
re actively engaged in operating any Defendant’s franchises
r busi ness ventures;

G False or m sleading representati ons concerni ng any
ccounts or custoners to be provided to franchise or
busi ness venture purchasers, or false or m sl eading
representations concerning the anmount or nunber of accounts
r custoners that wll be provided or that the franchise or
busi ness venture purchaser is likely to obtain;

H Fal se or m sl eading representations concerning the
he nature, effectiveness, nethods, or techni ques used by
ny Defendant in connection with advertising, marketing or
pronoti ng any franchi se or business venture;

|. False or msleading representations concerning the
nat ure, scope, or anount of any training provided to any
Lranchisee or business venture purchaser;

J. Fal se or m sl eading representations concerning the

nature or scope of any Defendant’s business rel ationship

ith other entities, including falsely representing that any
Def endant perfornms services on a nationw de basis for such
ntities;

K. Fal se or m sl eading representati ons concerning any
paynments or services provided to any franchi see or busi ness
Lenture pur chaser
L. False or m sleading representations concerning the

mount, nature, or degree of assistance that will be
!

rovided to any franchi see or business venture purchaser;
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M  Fal se or m sl eadi ng representations concerning the

nature of the Conm ssion’s action agai nst Defendants or
oncerning the nature of this Oder, including
m srepresenting that any Defendant has received any type of
pproval or endorsenent fromthe Federal Trade Conmm ssion,
r false or m sl eadi ng representations concerning any
| awsuit or other action against any Defendant; and
N. False or m sl eading representations concerning any
Def endant’s affiliation or nenbership in any trade
ssoci ati on.
PROHI BI TI ON AGAI NST VI OLATI NG THE FRANCHI SE RULE
.
| T 1S FURTHER ORDERED that, in connection with the
pronoting, marketing, advertising, offering for sale, or

sal e of any franchise, Defendants CANGE, Washguy, W nsl ow,

nd Portney, and each of them and their officers,

irectors, controlling sharehol ders, agents, servants,

npl oyees, sal espersons, franchi se brokers, corporations,
ubsidiaries, affiliates, successors, assigns, and other
ntities or persons directly or indirectly under their
ontrol, and all persons in active concert or participation
ith them who receive actual notice of this Oder by

per sonal service, facsimle or otherw se, are permanently
restrai ned and enjoined fromviolating, or assisting others
in violating, any provision of the Franchise Rule, 16 C F. R
Section 436, as pronulgated, or as it may hereinafter be
Enended; provi ded, however, that Defendants may choose to

onply with the disclosure requirenents of the Franchise
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Rul e by truthfully, fully and conpletely conplying with the
i sclosure requirenments set forth in the UFOC gui deli nes,
he current version of which is attached to this O der as
pendi x B, for so long as the Conm ssion permts

ranchi sors to conply with the Franchise Rule by using a
UFQOC di scl osure docunent in lieu of the Franchise Rule’'s
isclosure format. |If the Conm ssion pernmts use of the

UFCOC gui delines to conply with the Franchise Rule, and

© 00 N o o b~ w N

Def endants elect to conply with the Franchi se Rul e by using

=
o

he UFQOC gui delines, Defendants are hereby permanently

[ —
[ —

njoined fromfailing to conply with any provision of the

=
N

UFOC gui del i nes. The conduct prohibited by this Paragraph,

[
w

i ncl udes, but is not limted to:

[EN
D

A. Failing to provide prospective franchisees with a

[
ol

onpl ete and accurate disclosure docunent containing all the

=
(o]

i nformation required by Sections 436.1(a)(1)-(24) of the

[ —
\‘

Franchise Rule or permtted alternative UFOC guidelines, in

[
(o]

he manner and within the tinme frame prescribed by the Rule;

=
(o]

B. Making or assisting others in making statenents,

N
o

rally or in witing, including through the Internet, that

N
=

re inconsistent with the rel evant disclosure docunent, in

N
N

iolation of the Franchise Rule, 16 C.F. R Part 436.1(f);

N
w

C. Form ng, incorporating, or utilizing another

N
i

orporation or business entity, under whose nane disclosure

N
(63}

ocunents are distributed, or using any other artifice, for

N
(o))

he purpose of avoiding, concealing, or failing to nmake

N
~

i sclosures required by the Franchise Rule or permtted

N
(o]

| ternative UFOC guidelines. Accordingly, in any disclosure
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ocunent Defendants distribute, Defendants shall disclose
i nformati on for each corporation or entity through which
Def endant s have sold any franchi se of the sane type, or in
he sanme |line of business, or allowng for the use of the
ame trademark, service mark, or service or trade nane,
uring the tinme period specified in the applicable

i scl osure requirenment of the Franchise Rule or the

pplicabl e disclosure requirenent of permtted alternative

© 00 N o o b~ w N

UFCC gui del i nes, including any required disclosure of

=
o

udited financial statenents, litigation history, and

[ —
[ —

nunber, status, and identity of franchi sees. For the

=
N

pur poses of this Order, CWd and Washguy have sold

[
w

ranchi ses of the sane type, and in any discl osure docunents

[EN
D

Def endants distribute for CWd or Washguy, or for any

[
ol

ranchi se of the sane type, or in the sanme |ine of business,

=
(o]

r allowing for the use of the sane trademark, service nark,

[ —
\‘

r service or trade nanme, as franchises sold by CAMG or

[
(o]

shguy, Defendants are required to disclose information

=
(o]

bout CAME and Washguy for the relevant tine periods,

N
o

i ncl udi ng audited financial statements, litigation history,

N
=

nd nunber, status, and identity of franchisees. 1In the

N
N

vent that Defendants submt for state registration a

N
w

i scl osure docunent containing information required by this

N
i

Par agr aph, and such registration is rejected by that state

N
(63}

s not conformng to state disclosure requirenents,

N
(o))

Def endants may distribute a disclosure docunent to

N
~

prospective franchisees in that state in a format approved

N
(o]

by the state agency; provided, however, that Defendants
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shal | al so distribute to prospective franchi sees in that
State a separate docunent that provides the information
requi red by this Paragraph;

D. Failing to revise the disclosure statement or attach

uarterly updates as required by Section 436.1(a)(22) of the

Franchi se Rul e; provided however, Defendants are prohibited
romdistributing a disclosure docunent that fails to

refl ect the existence of this action for so |long as

© 00 N o o b~ w N

isclosure of this action is required by the Franchi se Rule

=
o

r applicable provision of the permtted alternative UFCC

[ —
[ —

ui del i nes, and regardl ess of whether this action falls

=
N

bet ween a revision or updating period;

[
w

E. Failing to include in any advertisenment that states

[EN
D

r suggests a specific level of sales, incone, or gross or

[
ol

net profits that appears in a newspaper or other nedi um of

=
(o]

eneral dissem nation, including the Internet, the

[ —
\‘

i sclosures required by Section 436.1(e) of the Franchise

[
(o]

Rul e, including a clear and conspi cuous discl osure of the

=
(o]

nunber and percentage of prior purchasers known to have

N
o

arned or made the anount cl ai ned;

N
=

F. Making any earnings claimor projection wthout

N
N

havi ng a reasonabl e basis for the claimor projection at the

N
w

ime such claimor projection is made, including possessing

N
i

itten substantiation that supports such claim as required

N
(63}

by Sections 436.1(b)-(e) of the Franchise Rule or conparable

N
(o))

provision of the permtted alternative UFOC gui del i nes;

N
~

G In the event Defendants make any earni ngs cl ai ns,

N
(o]

representations, or projections to prospective franchi sees:
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ailing to provide, within the tine franme prescribed by the
Rul e, an earnings clai mdocunent as required by Sections
36.1(b)-(e) of the Franchise Rule or with earnings claim
i sclosures required by permtted alternative UFQCC
uidelines; failing to notify prospective franchi sees of the
vailability of witten substantiation to support such
arnings clains; or failing to provide copies of such
subst anti ati on upon request; and
H. Engaging in any other act or practice prohibited by
Sections 436.1(f)-(h) of the Franchise Rule, or failing to
fulfill any obligation inposed by the Franchi se Rule.
PRCHI BI TI ON AGAI NST UNSUBSTANTI ATED REPRESENTATI ONS
[T,
| T I'S FURTHER ORDERED that, in connection with the
pronoting, marketing, advertising, offering for sale, or
sal e of any franchise or business venture, Defendants O\ ,
Mashguy, W nslow, and Portney, and each of them and their
pofficers, directors, controlling sharehol ders, agents,

servants, enployees, sal espersons, franchi se brokers,

orporations, subsidiaries, affiliates, successors, assigns,
r entities in active concert or participation with them who
recei ve actual notice of this Order by personal service,
acsimle or otherwi se, are hereby permanently restrained

nd enjoi ned from maki ng, or assisting in the making of, any
representation of material fact, in any manner, expressly or
by inplication, inplied, orally or in witing, including

ver the Internet, unless, at the time the representation is

made, Def endants have a reasonabl e basis for such
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representation, including the possession of witten
substantiati on supporting the representation.
PRCHI BI TI ON AGAI NST ENFORCI NG EXI STI NG FRANCHI SE AGREEMENTS
V.
| T I S FURTHER ORDERED t hat Defendant(s) are hereby

permanently restrai ned and enjoined fromthreatening or
i nitiating any | egal action against any person who entered
i nto a franchi se agreenment with any Defendant prior to the
ate of this Order for breach of such agreenent, to enforce
uch agreenent, or for any cause of action arising out of
he franchise relationship, including any action for breach
f any nonconpetition provision, or for paynent of notes,
ebts, royalties or other anmounts purportedly due in
onnection with the operation of such franchise, and from
i nitiating any | egal action against any person relating to
hat person’s provision of a statenment or other evidence or
i nformation to the Federal Trade Comm ssion. Nothing in this
der, including this Paragraph, prohibits, limts, or
restricts any private right of action any franchi see may
have to recover or obtain nonetary or other relief against
ny Defendant. Should any such action be brought by any
ranchi see, Defendant(s) shall not be precluded fromfiling
ny cross-conplaints they nay have agai nst any franchisee to
recover or obtain nonetary or other relief.
VO DI NG OF PROM SSORY NOTES
V.
| T 1S FURTHER ORDERED t hat any prom ssory notes or

ot her evi dence of i ndebtedness executed prior to the date of
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his Order in favor of any Defendant by any person who
ntered into a franchise agreenent with any Defendant, or

0 agreed to pay franchise fees, marketing fees, or any
ther any anmounts due pursuant to such agreenent or pursuant
o the operation of a franchise shall, at the el ection of

he person purportedly owi ng on the note, be declared nul

nd voi d.

RI GHT TO REOPEN
VI .

A. The Comm ssion’s agreenent to and the Court’s

pproval of this Order are expressly prem sed upon: 1)
Def endants’ assurances of future conpliance with the
i njunctive provisions provided in Paragraphs | through I11;
nd 2) the truthful ness, accuracy, and conpl eteness of the
i nanci al statenments and information provided by each of the
Def endants to the Conm ssion; nanely, Financial Statenent of
Cor por at e Def endant CAME, signed August 17, 2000, and
cconpanying tax returns; Financial Statenent of Corporate
Eefendant Washguy, signed August 17, 2000; Fi nanci al
St at enent of | ndividual Defendant Lance W nsl ow, signed
lAugust 17, 2000, and acconpanying tax returns; and Fi nanci al
St at enent of | ndividual Defendant M chel e Portney, signed
ugust 15, 2000, and acconpanying tax returns; CWI Cash
ﬁlow and Register Reports for the years 1997, 1998, and

1999; reports of deposits and expenses submitted in

onnection with the Stipulated Prelimnary |njunction,
Letter of Defense Counsel dated COctober 24, 2000; and

rel ated docunents that were submtted to the Conm ssion by
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Def endants in support of the respective financial statenents
r otherwise reflecting the Defendants’ financial condition
r recei pt of funds. Defendants’ assurances of future
onpliance and financial statements and rel ated docunents
ontain material information upon which the Conmm ssion

relied in negotiating and agreeing to this Order. If, upon

noti ced notion by the Comm ssion, this Court finds that any

Def endant, ot her than Def endant Portney, has engaged in

mat eri al violations of Paragraphs | through 111 above,
ailed to disclose any material asset, or materially

m sstated the value of any asset in the financial statenments
nd rel ated docunents descri bed above, or has nmade any ot her

mat erial m sstatenment or omssion in the financial
tatements and rel ated docunents descri bed above, the Court
hal | enter judgnment against all Defendants except Defendant

Portney in the amount of Four Hundred Seventy-three Thousand

Dol | ars ($473,000), or for such other anmbunt shown by

Def endants, through the use of audited financial statenents,
s the anmount of franchise fees and marketing fees received

by Defendants prior to the date of the Comm ssion’s action,

but in no event, shall such judgnment be | ess than Three

Hundred and Twenty Thousand Dol | ars ($320,000). If, upon

noti ced notion by the Comm ssion, this Court finds that

Def endant Portney has engaged in material violations of

Par agraphs | through 111 above, failed to disclose any

mat eri al asset, or materially m sstated the val ue of any
sset in the financial statenents and rel ated docunents

escri bed above, or has nmade any other material m sstatenent
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r omssion in the financial statements and rel ated
ocunents descri bed above, the Court shall enter judgnent
gai nst Defendant Portney in the anmount of Four Hundred
eventy-three Thousand Dol |l ars ($473,000), or for such other
mount shown by Defendant Portney, through the use of

udited financial statements, as the anount of franchise
ees and marketing fees received by Defendants prior to the

ate of the Commi ssion’s action, but in no event, shall such

© 00 N o o b~ w N

j udgnent be | ess than Three Hundred and Twenty Thousand
Dol | ars ($320, 000);
B. In accordance with 31 U . S.C. § 7701, Defendants

I =
N B O

cknow edge that they have furnished the Comm ssion their

[
w

respective taxpayer identifying nunbers (social security

[EN
D

nunbers or enpl oyer identification nunbers) and that such

[
ol

i nformati on may be used for purposes of collecting and

=
(o]

reporting on any delinquent anount arising out of this

[ —
\‘

greenent with the Conm ssion;

[
(o]

C. Proceedings instituted under this Paragraph are in

=
(o]

ddition to, and not in lieu of, any other civil or crimnal

N
o

remedi es that may be provided by |aw, including any other

N
=

proceedi ngs the Commission may initiate to enforce this

N
N

der;

N
w

D. In the event the Comm ssion collects any funds

N
i

pursuant to this Paragraph, Defendants acknow edge that such

N
(63}

unds may be deposited into a fund adm ni stered by the

N
(o))

Comm ssion or its agent to be used for equitable relief,

N
~

anluding but not limted to consunmer redress and any

N
(o]

ttendant expenses for the adm nistration of any redress
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und. If the Comm ssion determines, in its sole discretion,
hat redress to purchasers is wholly or partially
| npracticable, any funds not so used nay be paid to the
United States Treasury as di sgorgenment or nay be used to
ducate consuners affected by the practices in the
Commi ssion’s conplaint in this action. Defendants shal
have no right to contest the manner of distribution chosen
by the Comm ssion. The Commi ssion, in its sole discretion,
may use a designated agent to adm ni ster consuner redress;
LI FTI NG OF ASSET FREEZE
VI,
| T 1S FURTHER ORDERED t hat the freeze against the
Def endants’ assets, pursuant to Paragraph V of the
Stipulated Prelimnary Injunction shall be lifted upon entry
pof this Order.
ACKNOALEDGVENT OF RECEI PT OF ORDER BY DEFENDANTS
VI,
| T IS FURTHER ORDERED that within five (5) business
ays of receipt of this Order as entered by the Court,
Ebfendants shall submt to the Commi ssion a truthful sworn
Sstatenment, in the formshown on Appendi x C, that shal

acknowl edge recei pt of this Oder.

DI STRI BUTI ON OF ORDER BY DEFENDANTS
I X.
| T 1S FURTHER ORDERED that, for a period of four (4)
ears fromthe date of entry of this Order, Defendants
shal | :
A. Provide a copy of this Order to, and obtain a signed
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nd dated acknow edgnent of receipt of sane from each
fficer and director, each individual serving in a
managenent capacity, all personnel involved in responding to
onsuner conplaints or inquiries, and all sal es personnel or
ranchi se brokers, whether designated as enpl oyees,
onsul tants, independent contractors or otherwise, within
en (10) business days after receipt of this Oder, and
hereafter inmmedi ately upon enpl oyi ng any such person, for
ny busi ness that any Defendant directly or indirectly
manages, controls, or has a majority ownership interest in,
hat is engaged in the sale or distribution of any franchise
r business venture, or assisting others engaged in these
ctivities; and
B. Maintain for a period of three (3) years after
reation, and upon reasonable notice make available to
representatives of the Conm ssion, the original signed and
at ed acknow edgnents of receipt of copies of this Order, as
requi red in Subsection A of this Paragraph.
COVPLI ANCE REPORTI NG BY DEFENDANTS
X
| T IS FURTHER ORDERED that, in order that conpliance
mith the provisions of this Order may be nonitored:
A. For a period of four (4) years after the date of
ntry of this Oder, the Defendants shall notify the
Ebnnission in witing of the foll ow ng:
1. Any changes in residence, nuailing addresses and
t el ephone nunbers of any Individual Defendant, within

fifteen (15) days of the date of such change;
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2. Any changes in enploynent status (including
sel f-enpl oynent) of any Individual Defendant, wi thin
fifteen (15) days of such change. Such notice shal
i ncl ude the nane and address of each business that the
I ndi vi dual Defendant is affiliated with or enpl oyed by,
a statement of the nature of the business, and a
statenent of the Individual Defendant’s duties and
responsibilities in connection with the business or
enpl oynent ;

3. Any proposed change in the structure of any
Cor por at e Def endant, or any business entity that any
I ndi vi dual Defendant directly or indirectly nmanages,
controls, or has a majority ownership interest in, such
as creation, incorporation, dissolution (including the
di ssolution of any subsidiaries), assignnment, proposed
filing of a bankruptcy petition, or sale or nerger
resulting in the energence of a successor corporation,
or any other change in that entity, including a change
in the corporate nane or address or any change in the
name or nanes in which the entity does busi ness, that
may affect any conpliance obligation arising out of
this Order, at least thirty (30) days prior to the
effective date of any such change; provided, however,
that with respect to any proposed change in the
structure of any Corporate Defendant or business entity
that any | ndividual Defendant directly or indirectly
manages, controls, or has a majority ownership interest

in, about which the Defendant |learns less than thirty
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(30) days prior to the date such action is to take

pl ace, the Defendant shall notify the Conm ssion as
soon as is practicable after |earning of such proposed
change;

4. Upon witten request by a representative of the
Comm ssi on, Defendants shall provide a witten report
to the Comm ssion, sworn to under penalty of perjury,
setting forth in detail the manner and formin which
Def endants have conplied and are conplying with this
Order. This report shall include but not be limted to:

a. Each Individual Defendant’s then current
resi dence address, mailing addresses, and tel ephone
nunbers;

b. Each Individual Defendant’s then current
enpl oynent and busi ness addresses and tel ephone
nunbers, a description of the business activities of
each such enpl oyer or business, and the I ndividual
Defendant’s title and responsibilities for each such
enpl oyer or busi ness;

c. A copy of each acknow edgnent of receipt of
this O der obtained by the Corporate or |ndividual
Def endant s pursuant to Paragraph | X above; and

d. A statenent describing the manner in which the
Cor porate or Individual Defendants have conplied and
are conplying with any continuing obligations
requi red by this order;

B. For the purposes of this Order, Defendants shall,

unl ess otherwi se directed by a representative of the
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Comm ssion, identify all witten notifications to the
Commi ssion as being provided in reference to FTC Matter No.

X000089, Civil No. 00-8197 ABC (RNBx), in the Western

District of California, by Defendant [nanme of Defendant] and
mai | themor send themby facsimle with a subsequent
mai | i ng to:

Associ ate Director for Marketing Practices

Federal Trade Conm ssion

600 Pennsyl vania Ave. N.W - Room 238

Washi ngt on, DC 20580

(202) 326-3395;

D. For the purposes of this Paragraph, “enploynent”

i ncl udes the performance of services as an enpl oyee,
onsul tant, or independent contractor; and “enpl oyers”
i ncl ude any individual or entity for whom any | ndi vi dual
Def endant perfornms services as an enpl oyee, consultant, or
i ndependent contractor; and
E. For purposes of the conpliance reporting required by
hi s Paragraph, the Comm ssion is authorized to conmunicate
tﬁth Def endants t hrough their counsel at:
Zel l e, Hof mann, Voel bel & Gette
11601 Wl shire Blvd., Suite 600
Los Angeles, CA 90025
ATTN. Jeffrey K Conpton, Esq.
MONI TORI NG COVPLI ANCE OF SALES PERSONNEL
Xl .

| T IS FURTHER ORDERED that, in connection with any

busi ness that any Defendant directly or indirectly manages,
ontrols or has a majority ownership interest in, that is
ngaged in the pronoting, marketing, advertising, offering

or sale, or sale of any franchise or business venture, or
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Essisting ot hers engaged in these activities, Defendants and
heir successors, assigns, officers, directors, controlling

shar ehol ders, agents, servants, enployees, and those persons

i n active concert or participation with them who receive
ctual notice of this Order by personal service or

therwi se, are hereby permanently restrai ned and enj oi ned
rom

A. Failing to take reasonable steps sufficient to

moni tor and ensure that all enployees, franchise brokers,

nd i ndependent contractors engaged in adverti sing,

mar keti ng, sales, or otherw se engaged in comruni cations or
orrespondence with prospective or actual franchi sees or

busi ness venture purchasers conply with Paragraphs | through
11 of this Order. Such steps include taking steps to

nsure that any pronotional or other material or information
Def endants provide to such persons contains truthful,
ccurate, substantiated, and non-m sl eading information, and
hat, to the extent that Defendants have provi ded
pronotional or other materials that contain untruthful

| naccurate, unsubstantiated, or msleading information, such
materials are imediately withdrawn fromcircul ati on or use
by such persons;

B. Failing pronptly to investigate fully any conpl ai nt

made to Defendants or allegation made to Def endants that

Def endants, or their enployees, franchise brokers, or

i ndependent contractors engaged in advertising, nmarketing,
sal es, or otherw se engaged in comrunications or

correspondence with prospective or actual franchisees or
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busi ness venture purchasers are providing untruthful,
i naccurate, unsubstantiated, or msleading information or
mat eri al s; and

C. Failing to take corrective action wth respect to
ny enpl oyee, franchi se broker, or independent contractor
ngaged in advertising, marketing, sales, or otherw se
ngaged i n communi cati ons or correspondence with prospective
r actual franchi sees or business venture purchasers who has
not conplied with the terns of this order, including
rai ning, disciplining, and/or term nating such person;
provi ded, however, that this Paragraph does not authorize or
require a Defendant to take any action that viol ates any
ederal, state, or local |aw.

RECORD- KEEPI NG PROVI SI ONS
X1,
| T 1S FURTHER ORDERED that, for a period of four (4)

ears fromthe date of entry of this Order, in connection

i th any business that any Defendant directly or indirectly
manages, controls, or has a majority ownership interest in,
hat is engaged in the pronoting, marketing, advertising,
ffering for sale, or sale or distribution of any franchise
r business venture, or assisting others engaged in these
ctivities, Defendants, their successors, assigns, officers,
irectors, controlling sharehol ders, agents, servants,
npl oyees, and those persons in active concert or
participation with them who receive actual notice of this
der by personal service or otherwi se are hereby restrained

and enjoined fromfailing to create and maintain for a
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period of four (4) years followng the date of their
Lreation, unl ess ot herw se specified:

A. Books, records and accounts that, in reasonable
detail, accurately and fairly reflect the cost of goods or
servi ces sold, revenues generated, and the di sbursenent of
such revenues;

B. Records containing the nanme, address, telephone

nunmber and social security nunber of each person enpl oyed by
ny Defendant in any capacity, including as an independent
ontractor, that person’s job title or position, the date
upon whi ch the person commenced work, and the date and
reason for the person’s termnation, if applicable;

C. Records containing the nane, address, tel ephone
nunber, quantity of goods or services purchased or fees or
Lther paynents made, and a description of the goods or

servi ces purchased or purpose of fees or other paynents

made, and the amount paid therefor, for all persons to whom
he business has sold, licensed, or entered into a contract
oncerning any franchi se or business venture;

D. Records that reflect, for every witten or oral
[onplaint, all egation of m srepresentation, Franchise Rule

iolation, or other unlawful conduct, or request for

resci ssion, nmutual term nation, or damages by any
prospective or actual franchi see or business venture

pur chaser, or in connection wth any default, term nation or
ther adverse notice to any franchi see or busi ness venture
pur chaser, received or made by any of the Defendants, their

successors, assigns, officers, directors, controlling
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shar ehol ders, agents, servants, enployees, and those persons

i n active concert or participation with them who receive
ctual notice of this Order by personal service or
t herwi se, whether directly or indirectly or through any
hird party: (1) the prospective or actual franchise or
busi ness venture purchaser’s nane, address, telephone
nunber; (2) the dollar anmount paid by or requested from such
person; (3) all witten letters or other docunentation
oncerning the conplaint, allegation, request, or adverse
notices, if any; (4) the basis of the conplaint, allegation,
request, or adverse notice, including the name of any
al esperson, independent contractor or other person,
onpl ai ned about; (5) the nature and result of any
i nvestigation conducted concerning the conplaint,

Il egation, request, or adverse notice; (6) each response
nd the date of the response to the conplaint, allegation,
request, or adverse notice; and (7) any final resolution of
he conpl aint, allegation, request, or adverse notice and

he date of the resolution; and

E. Copies of all sales scripts, training materials,
perating manual s, Wb pages, bulletin board postings, or
ther materials or informati on posted on the Internet,
mar keting materials, disclosure docunents and al
ttachments to such docunments, and executed franchise or
busi ness venture agreenents, which shall be retained for
hree (3) years after the |ast date of their dissem nation

r use.
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ACCESS TO BUSI NESS PREM SES
X,
| T 1S FURTHER ORDERED that for a period of four (4)

ears fromthe date of entry of this Order, for the purposes

f determ ning or securing conpliance with its provisions,
he Defendants, their successors, assigns, officers,

irectors, controlling sharehol ders, agents, servants,

npl oyees, and those persons in active concert or

© 00 N o o b~ w N

participation with them who receive actual notice of this

=
o

der by personal service or otherw se shall grant to

[ —
[ —

representatives of the Conm ssion, within five (5) business

=
N

ays of receipt of witten notice fromthe Conm ssion:

[
w

A. Access during normal business hours to any office or

[EN
D

acility storing docunents of any business that any of the

[
ol

Def endants directly or indirectly manages, controls, or has

=
(o]

majority ownership interest in, that is engaged in the

[ —
\‘

ale or distribution of any franchi se or business venture,

[
(o]

r assisting others engaged in such activities. 1In

=
(o]

provi di ng such access, Defendants shall permt

N
o

representatives of the Conm ssion to inspect and copy al

N
=

non-privil eged docunents relevant to any matter contained in

N
N

his Order. Defendants and their counsel may be present

N
w

uring such inspection and copyi ng;

N
i

B. The opportunity to interview, w thout restraint or

N
(63}

i nterference, officers, directors, controlling sharehol ders,

N
(o))

npl oyees, contractors, all sales personnel, franchise

N
~

br okers, and any other agents or representatives, whether

N
(o]

esi gnated as enpl oyees, consultants, independent
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contractors or otherw se, engaged in advertising, marketing,

sal es, or otherw se engaged in comruni cations or

orrespondence with prospective or actual franchi sees or
busi ness venture purchasers of any business to which this
Par agr aph applies, regarding conpliance with the provisions
f this Order. Any person interviewed nmay have counse
present .

Provi ded, however, nothing in this Oder shall limt the
Commi ssion’s ability to request or obtain, pursuant to
pplicable law, an ex parte order granting imredi ate access
o Defendants’ business prem ses for the purposes of
i nspecting and copying all docunents relevant to any matter
ontained in this Oder.

AUTHORI TY TO MONI TOR COMPLI ANCE
Xl V.
| T 1S FURTHER ORDERED t hat the Comm ssion is authorized

o nonitor Defendants’ conpliance with this Oder by all
| awf ul neans, including, but not [imted to, the foll ow ng:

A. The Commi ssion is authorized, w thout further | eave

f Court, to obtain discovery fromany person (including a
Def endant) in the manner provided by Chapter V of the
Federal Rules of Civil Procedure, Fed. R CGv. P. 26-37
i ncl udi ng the use of conpul sory process pursuant to Fed. R
Civ. P. 45, for the purpose of nonitoring and investigating
Def endants’ conpliance with any provision of this Oder;

B. Nothing in this Oder shall limt the Conm ssion’s
Ebility to use representatives posing as prospective

ranchi se or business venture purchasers to Defendants,
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Def endants’ enpl oyees, or any other entity managed or
ontrolled in whole or in part by any Defendant, w thout the
necessity of identification or prior notice; and
C. Nothing in this Order shall limt the Conm ssion’s
| awf ul use of conpul sory process, pursuant to Sections 9 and
20 of the FTC Act, 15 U.S.C. 88 49 and 57b-1, to investigate
mwhet her Def endants have viol ated any provision herein or

Section 5 of the FTC Act, 15 U.S.C. § 45, or any applicable

rule or regulation pronul gated and enforced by the
Commi ssion, including the Franchise Rule, 16 CF. R 8§ 436.
FEES AND COSTS
XV.
| T 1S FURTHER ORDERED t hat each party to this Order
her eby agrees to bear its own costs and attorneys’ fees
 ncurred in connection with this action.
RETENTI ON OF JURI SDI CTl ON
XVI .
| T I'S FURTHER ORDERED that this Court shall retain

jurisdiction of this matter for the purpose of enabling the
parties to apply to the Court at any time for such further
rders and directives as nmay be necessary or appropriate for
he interpretation or nodification of this Oder, for the
nforcenment of conpliance therewth, or for the puni shnent

f violations thereof.
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COVPLETE SETTLEMENT
XVIIT.

The parties hereby consent to entry of the foregoing
[Order which shall constitute a final order in this matter.
The parties further stipulate and agree that the entry of

he foregoing Order shall constitute a full, conplete and
inal settlenment of this action.
i gned and Sti pul ated By:
ELI ZABETH M GRANT CAR WASH GUYS INT' L., INC
MARC M GROVAN By Lance Wnslow, I11,
ttorneys for Plaintiff Presi dent and Sol e
Federal Trade Conm ssion Shar ehol der
WASH GUY. COM | NC.
By Lance Wnslow, I11,
Presi dent and Sol e
Shar ehol der
LANCE W NSLOW 111
M CHELLE PORTNEY
JEFFREY K. COVPTON
Zel | e, Hof mann, Voel bel &
Cette
Attorney for Al Defendants
SO ORDERED t hi s day of , 2000.
THE HONORABLE AUDREY COLLI NS
UNI TED STATES DI STRI CT COURT JUDCGE
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