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Gindourg, Circuit Judge: Pan+AlbertaGas, Ltd. and an
dfiliate petition for review of orders of the Federd Energy
Regulatory Commission authorizing Northwest Fipdine Cor-
poration to add cgpadity to its neturd gespipdineand to
thet capacity to Duke Trading and Marketing, LLC and its
dfiliate. Pan-Albertaarguestha the orders are not based
upon subgtantid evidencein the record, arbitrary and capri-
dous, and contrary to both Commisson policies and North-
wed'stariff. Because eech of these arlguments lacks merit,
we deny Pan-Albertas petition.

|. Background

In 1999 the Commission granted Northwest a certificate of
public convenience and necessity authorizing the company to
expand by 50,000 dekatherms per day ("Dthvd") the physica
cgpadity of asegment of its naturd gas pipdinein Oregon
and Washington. Northwest Pipdine Corp., 87 FER.C.

p 61,227 at 61,914 (1999) ("Orde™); seedso Northwest Pipe-
line Corp., 89 F.ER.C. p 61,172 (1999) ("Rehearing Order”
denying Pan-Albertas requests for rehearing and darification
of the Order). The Commisson aso gpproved Northwest's
sdeof thisnew capacity to Duke, which agreed to pay
Northwes an annud "resarvation Fedility Charge' thet

"would compensate Northwest for the incremental cost-of-
savice atributeble to the additiond fadilities" Order a
61,915. In addition, the Commisson gpproved Dukes and
Northwest's agreement to amend 19 existing contracts.

Those contracts, which in the aggregete provided firm capedi-
ty for the trangport of 50,000 Dthvd of gas between two points



in Colorado, would be amended to provide ingteed (with no
changeinfinandd terms) for trangport between pointsin
Oregon and in Washington. Order & 61,914. Dukestotd
paymentsto Northwest for the Washington-Oregon capecity
would thus conds of two dements the chargefor the
cgpecity itsdlf, as provided in the 19 amended contracts (and
sometimes cdled the "resarvetion charge” see, eg., 18 CF.R.
s284.7(e); Order a 61,918), plusthe newly agreed upon
"resarvation Fadility charge”" see Order a 61,915.

The 19 contracts involved in this transaction arose out of
Dukes gpplication of the " capacity rd ease/ssgmentation pro-
cess' to what had been asingle contract between Duke and
Northwest for 40,000 Dthvd of firm capacity along a sesgment
of Northwest's pipdinein Colorado. Rehearing Order &
61,521 n.2, 61,523; accord Order & 61,914 & n.5. Both
"Ccapacity rdease” and "ssgmentation” require some explana:
tion.

"Capecity rdease’ desribes atransaction in which the
holder of a contract for firm trangport (the “rdeesing”’ ship-
per) sHisthat capadity to a"replacement” shipper. The
rdleasng and replacement shippers may agree upon any price
up to the goplicable reservation charge -- the maximum price
per unit of firm capacity esablished in the pipdingstariff. A
shipper sseking to release cgpacity may ether auction it to
the highest bidder on apublic bulletin board maintained by
the pipeline or bypass the auction to contract & the resarva
tion charge with a replacement shipper of itschoosing. See
18 CF.R. s284.8(9)-(€). Onceaded to release capacity has
been gtruck, the replacement shipper pays the agreed-upon
price not to the rdeaaing shipper but to the pipdine, with
which it entersinto anew capacity contrect. The pipdine
then credits payments recaived from the replacement shipper
to the account of the rdeasing shipper; and therdeasing
shipper continuesto pay the price gated in the origind
contract, which remainsinforce. Seeid. s284.8(f). The
pipdine therefore gains nothing from a capadty rdesse
transaction; itsincomeisfixed a the price origindly agresed
upon with the rdleasing shipper, regardiess of the terms of
the capacity rdease agreament.



"Segmentation” describes atransaction in which an owner
of firm capacity sdisthat capacity piecemed. To usethe
Commisson's example, ashipper that ownstheright to
trangport 10,000 Dthvd between the Gulf of Mexico and New
York City could release to one replacement shipper the right
to trangport 10,000 Dthvd from the Gulf to Atlanta, and
release to another replacement shipper the right to trangport
10,000 Dthvd from Atlantato New York. See Pipdine Sar-
vice Obligations, and Revisonsto Regulaions Governing
SAf-Implementing Trangportation Under Part 284 of the
Commission's Regulations, Order 636-B, 61 FER.C. p
61,272 at 61,997 (1992). Because Northwest charges a"post-
age damp" rate -- thet is, ashipper purchasing capecity a
the reservation charge pays the same price to ship gas across
the country asit doesto ship gas across town, see Northwest
Pipeline Corp., 82 FER.C. p 61,158 a 61,576 (1998) -- a
shipper thet rels its cgpadity in segments can redize
multiples of what it paid for that cgpeaty.

Anowner of firm cgpadity dso hesthe right under the
Commission's regulaions to change the spedified segment of
the pipdine dong which that capacity isto be provided (the
so-cdled "savice path’); for example, in this case Duke, the
owner of firm cgpadity for the trangport of gas between two
points in Colorado, sought to amend its contract to provide
ingteed for the same amount of capacity between Oregon and
Washington. See Rehearing Order at 61,523. Because ca
pecity is0ld a aposage Samp rate, such an amendment
does not entail achangein the price paid by the shipper.

Like assgmentation transaction, achange in service pathis
limited by the operational condraints of the pipdine, see 18
C.FR. s284.7(d). Becausethe Northwest pipdineishbidirec-
tiond, however, the net effect of dl exiging gasflowsonthe
pipdine (so-cdled net "digolacement”) may enable ashipper
to introduce gas into and remove gas from the pipdine a
newly designeted points without Northwest having the physi-
cd cgpacity for that gasto traverse the path between the two
points. See, eg., Order a& 61,914.

With these techniques avalabdleto it, one can ssehow "a
seguence of long-term, segmented releases, and subsequent



recaipt and ddivery point amendments,” Northwest Applica
tion for Certificate of Public Convenience and Necessity,
FERC Docket No. CP-96-554, a 9 (May 1998), could enable
Duke, without increasing itstotd paymentsto Northweg, to
convert itsorigingl contract for 40,000 Dthvd of capecity into
multiple contracts, induding 19 or more contracts thet in the
agoregate provide it with firm cgpadity of 50,000 Dthvd or
more. See Order a 61,914 n.5. The release and replacement
of ssgmented contracts alow a shipper to increeseitstotd
cgpadity under afirm trangportation contract without incur-
ring a price increase, and savice path anendments permit a
shipper to tranform ashort path into along one that can be
further ssgmented and the parts sold, thus cregting what
Northwest cdlsa"dasy chan' of transactions Indeed, the
transaction gpproved in the Order is but the latest service
peth amendment in Dukes "daisy chan.” Like its predeces-
sors, this transaction does not affect the reservation charge
Duke paysfor its cgpadity, which remansfixed at the pricein
the origind contract for 40,000 Dthvd. It differsfrom the
othersin the chain only in that Duke agreed to pay afadlities
charge to Northwest in addition to the reservation charge.

Pan-Albertaregistered various objectionsto this transac-
tion before the Commission, see Order a 61,916, and upon
issuance of the Order reiterated them in arequest for rehear-
ing and darification, which the Commission denied. Pa+
Alberta here seeks review of both the Order and the Rehear-
ing Order, and Northwest gppears as amicus curiae in sup-
port of the Commission.

II. Andlysis

Pan-Alberta argues that the Commission basd its determi-
netion of the public convenience and necessity upon amisun-
derganding of how much capacity Duke controlled on North-
wed'spipdine. According to Pan+Alberta, the Commisson
lacked subgtantia evidence to support its condusion thet
Duke hed effective control over only 50,000 DthVd of capecity,
meking the Commission's answer to the "fundamentd ques-
tion" of the extent of Dukes haldings"inherantly arbitrary



and cgpridious™  See Wisconan Vdley Improvement Co. v.
FERC, 236 F.3d 738, 745 (D.C. Cir. 2001) (agency decisonis
arbitrary and capricousiif factud determinations lack sub-
dantid evidence). Inthe dternative, Pan-Alberta argues

thet the orders under review violate both Northwest's tariff

and the Commisson's palicy regarding reease and replace-
ment.

The Orders are indeed less than pdlucid about how much
cgpecity Duke controls, and the parties briefs do nothing to
daify the stugtion. Paticularly confusing isthe Commis-
gon'sfalureinthe Orders and dl the parties falurein their
briefs, unequivocdly to sate whether Dukes 19 contracts for
50,000 Dthvd of capadity are the sole progeny of the origind
40,000 Dthvd contract between Northwest and Duke or
whether they are but asubset of the contracts resulting from
the"daisy chain” of transactions based upon the origind
agreament. This confuson is exacerbated by the Commis-
son's satement in the Rehearing Order (a 61,523) that Duke

hes effectivey trandferred its contractud obligation for
40,000 Dth aday of cgpecity to the northern segment of
Northwest's sysem [i.e,, from Oregon to Washington).
Thisfrees up 40,000 Dth aday of capacity onthe
southern segment [i.e, in Colorado).

Infact, the trandfer "frees up" 50,000 Dthvd, not 40,000 Dthvd,
of capadity on the southern ssgment. Pan-Alberta suggests
this shows that the Commission misiekenly bdieved itsdf to

be gpproving atrander of the origina 40,000 Dthvd of
cgpacity at the root of the daisy chain rather than the 50,000
Dthvd thet blossomed fromit, or at least that the Commission
was confused regarding the amount of capacity & issue. The
Commisson inggsthat it fully undersood the transaction,

but concedesin itsbrief that some confuson could have been
avoided hed it described the "trandfer” in terms of the larger

quartity.
We agree with the Commisson thet, notwithstanding their
expodtory shortcomings, the Orders do enable one accurately

to understand the transaction and do not show thet the
Commisson misundersood any materid fact. The Orders



meke dear that Duke began with a sngle contract for 40,000
Dthvd of firm cgpadity, thet it parlayed thet contract into
multiple contracts for atota of 50,000 Dthvd of cgpecity, and
thet it sought in the subject transaction to amend the sarvice
peth for that 50,000 Dth/d from one in Colorado to aroute
between Oregon and Washington, dong asegment of the
pipeline that Northwest had agreed to expand. See Order &
61,914 & n.5. Asthe Commisson points out, its above-quoted
description of the trandfer, dthough confuaing, isentirdy
conggent with this understanding and in no way inaccurate:
Duke hasin fact "effectivdly trandared” its origind 40,000
Dth/d contract to give it control over 50,000 Dthd of capeacity
on "the northern segment of Northwest's sysem.” Rehear-
ing Order a 61,523.

Pan-Alberta suggested before the Commisson thet "Dukes
cgpacity will increese [as areault of the Order] from the
origind 40,000 Dth aday under itsorigind primary contracts
to as much as 90,000 Dth a day (50,000 Dth aday of new
cgpadity on the expangon fadlities plus the origind 40,000
Dthaday in Colorado).” Id. AsNorthwest explains, howev-
er, the 90,000 Dthvd figureis an artifact of the arangement
whereby the contract of ardeasing shipper continuesin force
even as that shipper cedes effective contral of its cgpacity to
the replacement shipper. Seedbove a 3. Duke, whichis
both the rd easing and the replacement shipper in the disput-
ed transaction, thus emerges from the Order with contracts
for 90,000 Dthvd of cgpecity: asthe replacement shipper it
controls 50,000 Dthvd of cgpedity in the north, while asthe
rdessng shipper it nomindly mantainsits origina contract
for 40,000 Dthvd of cgpacity inthe south. Of course, by
releaaing its capacity Duke has ceded any right actudly to
ship gas dong the Colorado sarvice peth; its 90,000 Dthvd of
contracts notwithgtanding, it effectively controls only 50,000
DthVd of cgpedity. Thisacoount isagan fully congstent with
the Orders.

Indeed, because any rdease of capacity generaesanew
contract between the pipdine and the replacement shipper
while leaving the rdeasing shipper's contract in force, adalsy
chain of transactions necessarily cregtes a corresponding



daisy chain of contracts. Depending upon the number of
linksin the chain, Duke may wdll be party to contracts thet
formaly giveit the rights to even more than 90,000 Dthvd of
cgpadity, over much of which it has no effective contral.

We d0 rgect Pan-Albertas dam thet the totd amount of
cgpaaity that Duke contralsis afact “fundamentd” to wheth-
er the transaction a issue sarves the public interest and
necessity. Asthe Commisson points out, the orders under
review do not address et done raify the transactions by
which Duke parlayed its 40,000 DthVd of cgpacity into 50,000
Dthd; they address only whether Duke and Northwest may
"change the primary service path[ ] for the 50,000 DthVd of
cgpacity that Duke had secured previoudy. Order a 61,914.
Evenif the daisy chain in fact yidded contracts thet in the
aggregate gave Duke effective (not just formd) control over
more than 50,000 Dth/d of cgpacity, such additiond cgpacity
would be immeaterid to the transaction now in suit. For the
same reason, we do not condder Pan-Albertals daim that the
daisy chain of transactions by which Duke parlayed its 40,000
Dthvd into 50,000 Dttvd isincongstent with the Commisson's
policy that "rdeasing and replacement shippers do not have a
right to obtain more capedity than that which the rdessing
shipper initidly hdd." Transcontinental Gas Fipe Line
Corp. (Transco), 89 F.ER.C. p 61,167 a 61,503 (1999) (citing
Tennessee Gas Pipdine Co., 85 F.ER.C. p 61,052 a 61,163
(1998)). Because the daisy chain transactions were not a
issue when the Orders were before the Commission, Pan-
Albertamay nat chdlenge thar vaidity inthiscase. C.
Southwest Gas Corp. v. FERC, 145 F.3d 365, 370 (D.C. Cir.
1998) ("The Commission need not revigt the ressoning of a
generd order every timeit gopliesit to aspedfic drcum-
dance’).

Fndly, Pan-Albertadamstha the arrangement under
which Duke pays usage charges only onitsorigind 40,000
Dthvd of capecity rather than on the 50,000 DthVd violates the
requirement of Northwest's tariff that the shipper pay a
resarvaion charge for each Dthvd of cgpecity it controls. As
the Commisson notes, however, this requirement is sttisfied
because Duke makes payments on eech of itstwo digtinct



contracts with Northwest -- one as areleasing shipper with
repect to 40,000 Dth/d, and one as a replacement shipper
with respect to 50,000 Dth/d. See Order a 61,918. Thetariff
isnot violated merdy because the payments Duke makes on
its replacement contract for 50,000 Dth/d are credited to its
acoount initsrole asreleasing shipper. Seeid.

[1l. Condusion
For the foregoing reasons, the petition for review is

Denied.



