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PRlELIMINARY STATEMENT 

The proposed acquisition by Western Refining, Inc. ("Western") of Giant Industries, Inc. 

("Giant") threatens to create significant competitive harrn in northern New Mexico. The 

acquisition, if permitted, would significantly increase the size of one of the largest suppliers of 

bulk light petroleum products (gasoline, diesel fuel, and jet fuel) to northern New Mexico, and 

would likely reduce the total volume of bulk light petroleum products supplied to northern New 

Mexico. Basic economics teaches that less supply means higher fuel prices for approximately 

one million northern New Mexico consumers. Therefore, the Federal Trade Commission 

("'Commission") seeks a temporary restraining order, and ultimately, a preliminary injunction, 

enjoining the proposed transaction pursuant to Section 13(b) of the Federal Trade Commission 

Act ("FTC Act"), 15 U.S.C. 53(b), pending an administrative trial on the merits.' 

The Commission seeks to preserve the independent existence of Giant-a uniquely 

competitive force in the isolated northern New Mexico market for bulk light petroleum products. 

After several years of declining local crude oil production at the oil fields feeding its two New 

Mexico refineries, Giant was able to secure a new supply source for crude oil that will enable it 

to increase production at both refineries by this summer. Giant will then have substantially more 

bulk light petroleum products to sell in its prirnary marketing areas, which include northern New 

Mexico. [Redacted 

' Section 13(b) further provides that the Commission must commence its administrative 
proceeding within 20 days after the issuance by a federal court of any temporary restraining order 
or preliminary injunction. 

Defendants' counsel and the Commission have jointly agreed to waive the 50 page limit for 
exhibits in accordance with "Page Limit for Exhibits," D.N.M.LR-Civ. 10.5. 



I 
By contrast, Western has both the motive and means-if it is allowed to acquire 

Giant-to prevent some or all of Giant's additional gasoline from ever reaching the northern 

New Mexico market. The reason is simple. [Redacted 

1 

Western and Giant (together, "the Defendants") will argue that any post-acquisition effort 

by the combined WestedGiant to re-direct or otherwise restrict bulk supply to northern New 

Mexico and keep prices elevated there would be defeated by other suppliers who would ship 

additional product into the area. However, this is highly unlikely. The only pipeline capable of 

delivering product to Albuquerque from El Paso, a key supply center, is already full. [Redacted 



Unless enjoined, Western and Giant will be free to consummate the acquisition after 

11:59 p.m., Eastern Daylight Time, April 13,2007. The Commission respectfully requests that 

this court provide temporary and then preliminary relief under Section 13(b) of the FTC Act, 

which authorizes a preliminary injunction upon the court's determination, after weighing the 

equities and considering the Commission's likelihood of ultimate success, that such relief would 

be in the public interest. 15 U.S.C. 5 53(b). The Commission's burden of proof is satisfied at 

the preliminary injunction stage if it raises "questions going to the merits so serious, substantial, 

difficult and doubtful as to make them fair ground for thorough investigation, study, deliberation 

and determination by the FTC in the first instance and ultimately by the Court of Appeals." FTC 

v. Beatrice Foods Co., 587 F.2d 1225, 1229 (D.C. Cir. 1978). This standard is easily satisfied 

here, where even a one or two cent per gallon increase in prices resulting from the transaction 

would cause New Mexico consumers to pay millions of dollars more in higher fuel prices. 

STATEMENT OF FACTS 

1. THE DEFENDANTS AND THE TWNSACTION 

A. Western Refining, Inc. 

Western is a publicly traded company headquartered in El Paso, Texas, with 2006 annual 

revenues of $4.2 billion and assets of $908.5 million. PX000002 at 032-034. Western o m s  and 

operates a single major refinery in El Paso with a crude oil capacity of approximately 124,000 

barrels per day, producing primarily light petroleum products (b,gasoline, diesel fuel, and jet 

fuel). From its refinery, Western supplies light petroleum products to El Paso and west Texas, 

Albuquerque, Tucson, Phoenix, and Juarez, Mexico. Id.at 013. Western's ultimate parent entity 

is Paul L. Foster who also serves as Western's President and CEO, and as a member of its Board 

of Directors. Western supplies the northern New Mexico market through its historic shipping 

rights on the Plains pipeline, which extends from Western's refining terminal in El Paso to 

Albuquerque. 



B. Giant Industries, Inc. 

Giant is a publicly traded company headquartered in Scottsdale, Arizona, with 2006 

annual revenues of $4.2 billion and assets of $1.2 billion. PX00600 at 040. Giant is an 

independent refiner and marketer of light petroleum products with a refinery in Yorktown, 

Virginia, as well as two refineries in northwestern New Mexico. Giant's two New Mexico 

refineries are located in the Four Corners region of New Mexico, at Ciniza (near Gallup) and at 

Bloomfield (near Farmingt~n).~ The New Mexico refineries have a combined crude oil capacity 

of 36,800 barrels per day. However, due to depleting local crude oil production, Giant's 

utilization rates at the New Mexico refineries have declined consistently over the last decade 

from 87% in 1999to 72% by 2002 and then to 60% by 2006. PX00600 at 025; PX00603 at 015. 

To remedy the shortage in its crude oil supply, Giant acquired an idle crude pipeline 

system, the Texasmew Mexico pipeline, from Shell Oil Company ("Shell") in August 2005. The 

pipeline originates near Jal, in southeastern New Mexico, and is connected to a Giant-owned and 

operated pipeline network supplying local crude oil to Giant's two New Mexico refineries. 

[Redacted 

1 Giant expects the increased utilization to begin 

before the end of the second quarter of 2007. PX00600 at 012. (Redacted 

[Redacted 



1 
Giant distributes its light petroleum product by truck from storage terminals adjacent to 

its Ciniza and Bloomfield refineries. [Redacted 

] Giant cannot supply either its Albuquerque or its Flagstaff terminals by 

pipeline from its refineries. However, Giant can and does supply its Albuquerque terminal from 

El Paso via the Plains pipeline [Redacted I 
6 .  	 The Transaction 

On August 26,2006, Giant, Western, and a wholly-owned subsidiary of Western entered 

into an Agreement and Plan of Merger by which Western agreed to acquire all of the voting 

securities of Giant in exchange for approximately $83 per share (subsequently reduced to $77 per 

share), plus $275 million in assumed liabilities. 

ARGUMENT 

I. 	 SECTION 13(b) OF THE FEDERAL TRADE COMMISSION ACT 
ESTABLISHES A PUBLIC INTEREST STANDARD FOR GRANTING 
INJUNCTIVE MLIEF 

In authorizing these proceedings, the Commission found reason to believe that the effect 

of Western's proposed acquisition of Giant "may be substantially to lessen competition or to tend 

to create a monopoly" for the bulk supply of gasoline and light petroleum products to northern 

New Mexico in violation of Section 7 of the Clayton Act and Section 5 of the FTC Act,' and that 

Section 7 of the Clayton Act prohibits the acquisition of stock or assets where "the effect of 
S L I C ~acquisition may be substantially to lessen competition, or tend to create a monopoly." 15 



a preliminary injunction would be in the public interest. When the Commission makes such a 

determination, and the parties to the transaction opt to proceed nonetheless, the Commission 

"may seek a preliminary injunction to prevent a merger pending the Commission's administrative 

adjudication of the merger's legality." FTC v. H.J. Heinz Co., 246 F.3d 708, 714 (D.C. Cir. 

2001) (quoting FTC v. Staples, Inc., 970 F. Supp. 1066, 1070 (D.D.C. 1997)). A preliminary 

injunction, pending an administrative trial on the merits, ensures that an effective remedy to that 

adjudication will be available by preventing the parties from merging their businesses (known as 

"scrambling the eggs") and preserving beneficial competition during the interim, until the 

conclusion of a full administrative trial on the merits. 

Section 13(b) of the FTC Act, 15 U.S.C. 53(b), "provides for the grant of a preliminary 

injunction where such action would be in the public interest-as determined by a weighing of the 

equities and a consideration of the Commission's likelihood of success on the merits." Heinz, 

246 F.3d at 714. The Commission is not required to establish that the proposed acquisition 

would in fact violate Section 7 of the Clayton Act.5 Id.(citing Staples, 970 F. Supp. at 1071); 

FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1342 (4th Cir. 1976). Instead, the Commission 

meets its burden under Section 13(b) if the evidence "raise[s] questions going to the merits so 

U.S.C. $ 18. For the purposes of this case, Section 5 of the FTC Act may be assumed to 
duplicate Section 7 of the Clayton Act. FTC v. PPG Indus., Inc., 798 F.2d 1500, 1501 n.2 (D.C. 
Cir. 1986). 

As courts have observed, "[tlhe determination of whether the acquisition actually violates 
the antitrust laws is reserved for the Commission and is, therefore, not before this Court." FTC 
v. Cardinal Health, Inc., 12 F. Supp. 2d 34,45 (D.D.C. 1998); Staples, 970 F. Supp. at 1071; see 
FTC v. Food Town Stores, Inc., 539 F.2d 1339, 1342 (4th Cir. 1976) ("The district court is not 
authorized to determine whether the antitrust laws have been or are about to be violated. That 
adjudicatory hnction is vested in F.T.C. in the first instance."); FTC v. Libbev, Inc., 21 1 
F. Supp. 2d 34, 50 (D.D.C. 2002). Thus, Section 13(b) does not contemplate a hearing in the 
District Court equivalent to a full-blown trial on the merits. FTC v. Lancaster Colony Corn., 434 
F. Supp. 1088,1091 (S.D.N.Y. 1977); seeFTC v. PPG Indus., Inc., 628 F. Supp. 881,883 n.3 
(D.D.C. 1986), aff d in part, 798 F.2d 1500 (D.C. Cir. 1986). 



serious, substantial, difficult and doubtful as to make them fair ground for thorough 

investigation, study, deliberation and determination by the [Commission] in the first instance and 

ultimately by the Court of Appeals." Beatrice Foods, 587 F.2d at 1229; Heinz, 246 F.3d at 714- 

15; FTC v. Warner Communications, Inc., 742 F.2d 1 156, 1 162 (9th Cir. 1984); FTC v. Cardinal 

Health, Inc., 12 F. Supp. 2d 34,45 (D.D.C. 1998); FTC v. Alliant Techsvs. Inc., 808 F. Supp. 9, 

19 (D.D.C. 1992). 

In making this determination, Congress emphasized that the public interest standard 

places a lighter burden on the Commission than the traditional equity standards applicable to 

private litigants. See FTC v. Harbour Group Invs., L.P., 1990-2 Trade Cas. (CCH) 7 69,247 at 

*2 & n. 1 (D.D.C. 1990). In balancing the public equities to determine whether a preliminary 

injunction should issue, the test under Section 13(b) is whether such relief would be "in the 

public interest." FTC v. PPG Indus.. Inc., 798 F.2d 1500, 1501-02 (D.C. Cir. 1986); seeW.R. 

CONF.REP. NO. 93-624, at 3 1 (1 973), reprinted & 1973 U.S.C.C.A.N. 2523,2533. The courts 

have found that "[wlhen the Commission demonstrates a likelihood of ultimate success, a 

countershowing of private equities alone would not suffice to justify denial of a preliminary 

injunction barring the merger." FTC v. Weverhaeuser Co., 665 F.2d 1072, 1083 (D.C. Cir. 

1981). 

The paramount equity in cases brought under Section 13(b) is the public's interest in 

effective enforcement of the antitrust laws. Heinz, 246 F.3d at 726; Weyerhaeuser, 665 F.2d at 

1083. Congress enacted Section 13(b) to preserve the status quo until the Commission can 

perform its statutory responsibility: determining whether, in fact, the effect of the transaction at 

issue "may be substantially to lessen competition" in violation of the antitrust laws. Food Town, 

539 F.2d at 1345. Effective enforcement of the antitrust laws also embodies the protection of 

free and open competition while the case proceeds through a full administrative proceeding 

before the Commission. Staples, 970 F. Supp. at 1091. Later remedies, incl~~ding divestiture, are 



often ineffective (if not impossible as a practical matter) and do not remedy the interim harm that 

anticompetitive acquisitions inflict on consumers. Therefore, where the Commission 

demonstrates a likelihood of success on the merits, a strong presumption in favor of preliminary 

injunctive relief exists. Weverhaeuser, 665 F.2d at 1085; PPG Indus., 798 F.2d at 1506-07. 

II. 	 THE PROPOSED ACQUISITION VIOLATES THE ANTITRUST LAWS AND 
SHOULD BE ENJOINED 

Section 7 of the Clayton Act, 15 U.S.C. $ 18, prohibits any merger or acquisition "where 

in any line of commerce or in any activity affecting commerce in any section of the country, the 

effect of such acquisition may be substantially to lessen competition or to tend to create a 

monopoly." In other words, the focus of Section 7 is on arresting anticompetitive mergers "in 

their incipiency7> before their effects can occur, and therefore it requires a prediction as to the 

merger's impact on future competition. See United States v. Phila. Nat'l Bank, 374 U.S. 321, 

362 (1963); S. REP.NO. 698, at 1 (1914); Brown Shoe Go. v. United States, 370 U.S. 294,317- 

18 (1 962). Accordingly, to establish a violation, the government need only show a reasonable 

probability, not a certainty, that the proscribed anticompetitive effect may occur. See Hosp. 

Corn. of Am. v. FTC, 807 F.2d 1381, 1389 (7th Cir. 1986) ("Section 7 does not require proof 

that a merger or other acquisition has caused higher prices in the affected market. All that is 

necessary is that the merger create an appreciable danger of such consequences in the future.") 

cert. denied, 481 U.S. 1038 (1 987). In fact, where, as here, prices in northern New Mexico are 

expected to fall post-merger because of Giant's imminent supply increase, an acquisition may 

nevertheless violate Section 7 if prices would have fallen further without the acquisition. See 

Staples, 970 F. Supp. at 1092 ("the fact that prices might be lower than current prices after the 

merger does not mean that the merger will not have an anti-competitive effect. Consumers 

would still be hurt if prices after the merger did not fall as far as they would have absent the 

merger."). 



Here, there are three foundations supporting the conclusion that the transaction will likely 

lessen competition. First, Western competes directly with Giant by providing bulk supplies of 

light petroleum products, including gasoline, to northern New Mexico [Redacted 

1, via the Plains pipeline. By acquiring Giant, Western would significantly 

increase its share of the bulk supply of light petroleum products to northern New Mexico and 

reduce the number of competitors that could respond to an output decrease or price increase in 

the market from five to four. In the bulk gasoline market, Western's acquisition of Giant would 

reduce the number of such competitors from six to five.6 The antitrust laws instruct that an 

acquisition that significantly increases the degree of market concentration in a highly 

concentrated market creates a legal presumption that the acquisition will harm competition. To 

rebut the presumption the defendants must then produce evidence that shows that the market 

share statistics give an inaccurate picture of the acquisition's likely effects on competition. 

Heinz, 246 F.3d at 715. 

Second, the acquisition would eliminate, in Giant, a uniquely independent "maverick" 

competitor. [Redacted 

] Once it is acquired by Western, however, Giant's individual 

incentive to supply additional gasoline to northern New Mexico will be replaced by the combined 

firm's different incentives. Combined, WestemiGiant will have the incentive and the ability to 

re-direct additional gasoline available from Giant's refineries to other markets where added 

There is one additional competitor in the bulk gasoline market that could not increase its 
total bulk supply of light petroleum products yet it could shift some of its diesel supply to 
gasoline s~~pply.  



supply and lower prices would have less effect on the combined firm's bottom line. As a result, 

prices in northern New Mexico will likely be higher with the acquisition than without it. 

Third, only a few remaining competitors could expand their supply to the market 

sufficiently to counteract the impact of any attempt by Western to re-direct additional gasoline 

away from northern New Mexico. However, those firms are unlikely to do so given the various 

marketing and supply constraints they face. 

A. 	 The Bulk Supply of Light Petroleum Products and Gasoline Are Relevant 
Product Markets 

In evaluating whether an acquisition is likely to substantially impair competition, courts 

perform a three part analysis: (1) defining the "line of commerce" or product market in which to 

assess the transaction; (2) defining the "section of the country" or geographic market in which to 

assess the transaction; and (3) assessing the transaction's probable effect on competition in the 

product and geographic markets. See United States v. Marine Bancorp., 41 8 U.S. 602, 61 8-23 

(1974); FTC v. Swedish Match N. Am., Inc., 13 1 F. Supp. 2d 15 1, 156 (D.D.C. 2000); Harbour 

Group, 1990-2 Trade Cas. (CCH) 7 69,247 at "4. n.3. 

The first step in evaluating a proposed transaction is defining the relevant market. Here, 

the proposed transaction is likely to substantially lessen competition in the market for the bulk 

supply of light petroleum products, including the market for the bulk supply of gasoline, to 

northern New Mexico. "Light petroleum products" consist primarily of gasoline, diesel fuel, and 

jet fuel. "Bulk supply" refers to large volumes of light petroleum products refined locally inside 

a market (such as at Giant's New Mexico refineries) or transported into the market via pipeline 

(such as Western's bulk supply deliveries from its El Paso refinery). 

The federal antitrust enforcement agencies and numerous courts have adopted a definition 

of the relevant product market as "a product or group of products and a geographic area in which 

it is produced or sold such that a hypothetical profit-maximizing firm, not subject to price 



regulation, that was the only present and future producer or seller of those products in that area 

likely would impose at least a 'small but significant and nontransitory' increase in price, 

assuming the terms of sale of all other products are held constant." PX0405 1 at 5 1.0;' Swedish 

Match, 13 1 F. Supp. 2d at 160; Cardinal Health, 12 F. Supp. 2d at 46; Staples, 970 F. Supp. at 

1076 n.8. The outer boundaries of a product market are delineated by the alternatives available 

to consumers if the existing suppliers charge unduly higher prices, i.e.,by identifyrng if there are 

any other products that customers are likely to substitute for the one with increased prices. 

United States v. Cont'l Can Co., 378 U.S. 441,447-49 (1964); United States v. E.I. duPont de 

Nemours & Co., 351 U.S. 377,394-95,400-04 (1956). 

This acquisition is likely to substantially lessen competition in the market for the bulk 

supply of all light petroleum products and narrower markets contained therein. The bulk light 

petroleum product market is supported by current bulk suppliers' ability to shift the relative 

volumes of products shipped on a pipeline in response to individual fuel price changes. Because 

customers' ability to respond to price increases in northern New Mexico bulk gasoline supply are 

limited, the Commission also alleges a market for the bulk supply of gasoline. Importantly, if an 

acquisition is likely to harm competition in relevant product market alleged-in this case, 

either bulk gasoline or bulk light petroleum products-the acquisition would violate Section 7 of 

the Clayton Act. See Staples, 970 F. Supp. at 1075. 

A copy of the U.S. DEPT.OFJUSTICE&FTC, HORIZONTAL GUIDELINESMERGER (1992) 
(Rev. Apr. 8, 1997) [herinafter Merger Guidelines] is provided at PX0405 1. Courts have 
considered the MERGER GUIDELINESuseful in determining a proposed acquisition's impact on 
competition. See, e.g, Cmty. Publishers, Inc. v. Donrey Corp., 892 F. Supp. 1146, 1161 (W.D. 
Ark. 1995) ("the approaches to market definition endorsed by the MERGER GUIDELINESand the 
case law are essentially consistent."); see also FTC v. Univ. Health, Inc., 938 F.2d 1206, 121 1 
11.12 (I lth Cir. 1991); PPG Indus., 798 F.2d at 1503 n.4; Staples, 970 F. Supp. at 1076 n.8. 



B. The Relevant Geographic Market is Northern New Mexico 

The second area of inquiry is to identify the "section of the country," or geographic 

market that may be affected by the proposed transaction. In this case, the geographic market is 

"northern New Mexico" which includes the counties of Rio Arriba, Taos, Mora, San Miguel, Los 

Alamos, Valencia, Torrence, Bernalillo, Sandoval, Guadalupe, and Santa Fe. 

The focus in defining a relevant geographic market is to determine the area that would be 

adversely affected by an acquisition. Phila. Nat'l Bank, 374 U.S. at 357. The relevant 

geographic market must "correspond with the commercial realities of the industry . . ." Brown 

Shoe, 370 U.S. at 336. If enough buyers would shift to sellers outside the area so that the 

hypothetical monopolist of bulk supply of light petroleum products would not find it profitable to 

impose a small but significant and non-transitory hypothetical price increase, the broader area of 

supply is included. Here, the MERGER GUIDELINES thehypothetical monopolist could-facing 

price level that will emerge as a result of Giant's impending refinery utilization 

increase-profitably impose a one or two cent price increase uniformly on all bulk supplies of 

gasoline and light petroleum products to northern New Mexico. 

The Defendants may argue the geographic market is broader than northern New Mexico 

[Redacted 

) This is due in large part to the ten to twelve cent per gallon cost of trucking the product 

in from El Paso and the limited ability to sustain such long hauls given driver shortages and 



highway safety regulations. If prices in the northern New Mexico area fall, [Redacted 

] "[It is] improper [ 1 to include in 

the market substitutes that may have been attractive . . . only because the market price was far 

above the competitive level." United States v. Eastman Kodak Co., 853 1;. Supp. 1454, 1469 

(W.D.N.Y. 1994) (certain alterations in original) (quoting William M. Landes & Richard A. 

Posner, Market Power in Antitrust Cases, 94 Harv. L. Rev. 937,970-71 (1981)), aff d, 63 F.3d 

95 (2d Cir. 1995); cf.Santa Cruz Med. Clinic v. Dominican Santa Cruz Hosp., 1995-2 Trade 

Cas. (CCH) 7 71,254 at "33 & n.10 (N.D. Cal. 1995) (discussing Cellophane fallacy and 

geographic market definition). 

Independent of the MERGER GUIDELINES'geographic market test, [Redacted 

I 
C. There is a Substantial Likelihood the Acquisition May Lessen Competition 

Western's acquisition of Giant is likely to lead to less competition for three reasons. 

First, it significantly increases the degree of market concentration in highly concentrated markets, 

reducing the limited number of bulk supply firms that could effectively respond to higller prices 

to either four (light petroleum products market) or five (gasoline market). Second, the merger 

will eliminate a maverick (Giant) [Redacted 

j, and replaces it with a combined 

firm (WestedGiant) with economic incentives and mechanisms to re-direct supply away from 



the market. Third, the few remaining competitors who could expand output sufficiently to 

counter an anticompetitive post-merger supply reduction by the combined WestedGiant are 

unlikely to do so in the face of a relatively small, yet anticompetitive, reduction in supply to the 

market. 

1. 	 The Proposed Transaction Will Increase Concentration Significantly 
in Highly Concentrated Product Markets 

Mergers or acquisitions that significantly increase market concentration are presumptively 

unlawful because the fewer the competitors and the larger the respective market shares, the 

greater the likelihood that the combined firm, or a group of firms, could raise prices above 

competitive levels. PX045 1 at 5 2.0; Hospital Cow. of Am., 807 F.2d at 1389. The presumption 

that such concentration levels are anticompetitive may nevertheless be overcome by showing that 

other factors-such as ease of entry or efficiencies resulting from the transaction-make it 

unlikely that the merger would have an anticompetitive effect. Id.at 1385-86. As explained 

-,infra none of the other factors are present here to counteract the prima facie case. 

Courts regularly measure market concentration using the Herfindahl-Hirschman Index 

("HHI") calculated by summing the squares of the individual market shares of all firms in the 

market. Under Section 1.5 1 of the MERGER GUIDELINES,an HHI over 1,800 indicates a "highly 

concentrated" market. If the post-merger HHI exceeds 1,800 and the HHI increase from the 

merger or acquisition exceeds 100, a rebuttable presumption is created that the merger would 

"create or enhance market power or facilitate its exercise." PX045 1 at 5 5 1.5, 1.5 1. 

In the petroleum industry, the Commission has been consistent in challenging mergers 

involving bulk light petroleum products at this level of concentration or even lower. For 

example, in the merger of Shell and Texaco Inc., the Commission required the divestiture of 

Shell's refinery at Anacortes, Washington, when the merger would have increased the HHI for 

the bulk supply of CARB gasoline in California by as little as 154 to a post-merger level as low 



as 1635. FTC, THE PETROLEUM INDUS.:MERGERS, CHANGE,STRUCTURAL & ANTITRUST 

ENFORCEMENT(Aug. 2004);8 see Shell Oil Co., 125 F.T.C. 769 (1998).~ 

By any reasonable measure of market concentration, the acquisition of Giant by Western 

satisfies the thresholds for presumptive illegality. The acquisition would reduce the number of 

relevant suppliers of bulk light petroleum products to northern New Mexico from five to four, 

[Redacted 

] After 

the acquisition (and incorporating Giant's increased refinery production), [Redacted 

] Only three other finns-ConocoPhillips,'O Valero 

* Available http://www.ftc.gov/os/2004/08/040813mergersinpetrolberpt.pdf. 

Likewise, in the ConocoPhillips merger, the Commission required the divestiture of 
Phillips' Salt Lake City refinery and its northern Utah marketing assets when the merger would 
have increased the HHI in the bulk supply market in northern Utah by 300 to a post-merger level 
of 2100. The Commission also required the divestiture of Conoco's Denver refinery and all of 
Phillips7 eastern Colorado marketing assets when the merger would have increased the HHI by 
500 to a post-merger level of 2600. Complaint, Phillips Petroleum Co., (2003) (FTC Docket No. 
C-4058), h t t p : / /~ . f t c . gov /os /2002 /08 / conocoph i l l i p sc~Decision and Order (2003) 
(FTC Docket No. C-4058), http://~.ftc.gov/os/2003/02/conocophillipsdo.htm. 

'O ConocoPhillips supplies the market through its 50% undivided interest in the ATA 
pipeline, which has a throughput capacity of 37,000 barrels per day ("bpd"), via its Borger, 
Texas, refinery. See PX01300, PX01301, PX01303. [Redacted 

] The 
Borger refinery has a practical crude oil refining capacity of 146,000 bpd. See PX01301, 
PX01302. 

http://www.ftc.gov/os/2004/08/0408
http://~.ftc.gov/os/2002/08/conocophillipsc~
http://~.ftc.gov/os/2003/02/conocophillipsdo.htm


Energy Corp. ("Valero")," and Holly Corp. ("H~ll~")'~--could respond to a Western output 

decrease or price increase by shipping additional bulk light petroleum products to the northern 

New Mexico market.13 Id. 

The relevant competitors and market concentration vary only slightly when one looks at 

the bulk supply of gasoline alone as compared to all light petroleum products. [Redacted 

" Valero Energy Corp. supplies the market through its 50% undivided interest in the ATA 
pipeline via its McKee, Texas, refinery located near ConocoPhillips' Borger refinery. See 
PX01300, PX01301. The McKee refinery has a practical crude oil refining capacity of 170,000 
bpd, of which only a small fraction could be shipped to Albuquerque. PX01351 at 007. Icl.; 


l 2  Holly supplies the market through its ownership of the Navajo refinery, in southeast New 
Mexico. The refinery has a practical crude oil refining capacity of approximately 83,000 bpd, 
and is connected to the Four Comers pipeline, with a rated capacity of 45,000 bpd, [Redacted 

1 Holly is the only refiner that ships on the Four 
Comers pipeline. Id. 

13 Although seven suppliers-Westem, Giant, Holly, Valero, ConocoPhillips, [Redacted 

1-currently bring bulk light petroleum 
products to the northern New Mexico market, only four of those firrns have the ability to increase 
the amount of light petroleum products supplied in response to an output decrease or a price 
increase across all light petroleum products. [Redacted 



Courts have litigated mergers resulting in equivalent or lower HHI concentration levels or market 

shares than those found here.14 

2. The Acquisition Will Remove a Maverick, Provide WesternlGiant an 
Incentive to Reduce Output, and Increase the Risk of Coordinated 
Interaction 

[Redacted 

l4 See. e.g., FTC v. Elders Grain, Inc., 868 F.2d 901, 902 (7th Cir. 1989) (acquisition 
increased market share of largest firm from 23% to 32%); Warner Communications, 742 F.2d at 
1163 (preliminary injunction warranted where merger combined second largest firm with sixth 
largest firm resulting in combined 26% market share); FTC v. Bass Bros. Enters., 1984-1 Trade 
Cas. (CCH) I/66,041 at **18,20 (N.D. Ohio 1984) (preliminary injunction warranted where 
mergers increased the HHI by 5 18 points to 2320); United States v. UPM-Kynmene OYJ, 2003- 
2 Trade Cas. (CCH) "1/4,101 at ""24-25, 36-37 (N.D. Ill. 2003) (injunction warranted where 
merger resulting in three-firm concentration would account for 80% of production). 

l 5  [Redacted 



j A competitor is 

considered a "maverick" if it can easily expand its sales because of excess capacity: 

[I]n a market where capacity constraints are significant for many competitors, a 
firm is more likely to be a maverick the meater is its excess or divertable capacity 
in relation to its sales or its total capacity, and the lower are its direct and 
opportunity costs of expanding sales in the relevant market. 

PX004051 at 3 2.12 (emphasis added) (footnotes omitted). Not surprisingly, acquisition of a 

maverick may make coordination among the remaining firms "more likely, more successful, or 

more complete." Id. 

Post-acquisition, the combined WestedGiant would have different economic incentives 

than Giant alone, and would likely send less total gasoline supply into the northern New Mexico 

market than would Giant and Western acting independently. The reason is simple. [Redacted 

] By re-directing or 

restricting supply away from northern New Mexico, the combined WestedGiant would capture 

a substantial portion of the resulting price increase due to its large post-merger share of the 

market [Redacted 

1 

There are at least three simple means by which the combined WestedGiant might 

restrict output and raise prices in northern New Mexico: 



* divert Giant's post-expansion refinery output to destinations outside northern 
New Mexico (%, Arizona); 

* run less new crude through Giant's refineries, or change the product mix at those 
refineries, thereby reducing gasoline supply in favor of diesel; or 

* send more off-road railroad diesel to the BNSF Railway Company in Belen via 
the Plains pipeline, thereby reducing the amount of gasoline reaching 
Albuquerque without foregoing valuable line space on the pipeline. 

Through any of these mechanisms, or possibly others, the combined WesterdGiant could reduce 

the overall supply of light petroleum products and/or gasoline to northern New Mexico, thus 

causing market prices to increase or to fall less than they otherwise would have had Giant 

remained independent. See Staples, 970 1;. Supp. at 1092 ("[c]onsumers would still be hurt if 

prices after the merger did not fall as far as they would have absent the merger."). The 

anticompetitive effect would include the difference between how much prices would fall after 

Giant's output expansion if Giant was not acquired by Western, and how much prices would fall 

with the combined WestedGiant redirecting or restricting the supply the combined firm sends to 

the market. 

Eliminating a maverick competitor and reducing the overall number of competitors in a 

market both increase the risk of coordinated interaction among the remaining firms. The ability 

of firms to coordinate their actions-to pull their competitive punches, with the expectation that 

their competitors would do the same-depends in substantial part on the number of significant 

participants in the market. "The relative lack of competitors eases coordination of actions, 

explicitly or implicitly, among the remaining few to approximate the performance of a 

monopolist." FTC v. PPG Indus., Inc., 628 F. Supp. 88 1, 885 n.9 (D.D.C.), aff d 798 F.2d 1500 

(D.C. Cir. 1986); see, e.g., Cardinal Health, 12 F. Supp. 2d at 45, n.8. Coordination need not 

consist of illegal price-fixing, or agreements to allocate customers or restrict output, but may 

include tacit coordination and interdependent behavior. FTC v. Elders Grain, Inc., 868 F.2d 901, 

905 (7th Cir. 1989) (" . . . if conditions are ripe sellers may not have to communicate or 



otherwise collude overtly in order to coordinate their price and output decisions"); see also 

PX0405 1 at Cj 2.1. 

Courts have blocked mergers where the number of competitors post-acquisition was 

greater than those here.16 By reducing the number of effective bulk suppliers of light petroleum 

products in northern New Mexico from five to four, and the number of effective bulk suppliers of 

gasoline from six to five, the acquisition increases the likelihood of coordinated interaction. The 

post-acquisition bulk light petroleum products market would be dominated by just four relevant 

firms: Western, Holly, Valero, and ConocoPhillips-the only suppliers capable of responding to 

an output reduction or price increase. In the market for the bulk supply of gasoline alone, the 

post-acquisition market would be dominated by the same four firms-[Redacted 

Together those five firms would account for essentially all of the bulk supply of gasoline to the 

market. 

3. The Remaining Firms With Excess Pipeline Capacity May Not 
Respond Effectively to a Small Output Decrease 

[Redacted 

l 6  -See Elders Grain, 868 F.2d at 902 (reduction from 6 to 5 competitors); Hosp. Corp. of Am., 
807 F.2d at 1387 (reduction from 11 to 7 competitors); Bass Bros. Enters.,1984-1 Trade Cas. 41 
66,041 at "23 (reduction from 7 to 5 competitors); Warner Communications, 742 F.2d at 1163 
(reduction from 6 to 5 competitors). 

1 



Finally, in addition to business reasons, physical constraints, such as refinery 

interruptions, pipeline problems, and terminal constraints can also prevent these firms from 

sending additional product to a market to respond to a small price increase. PX03503 at 023; 

PX03505 at 019. In sum, these firms are unlikely to act as a competitive constraint on any small 

output reduction or price increase after the merger-when prices will be relatively lower than 

they are today as a result of Giant's additional supply to the market. 

4. The Relevant Market is Insulated from New Entry or Expansion 

l 7  Of course, notwithstanding these potential concerns, these firms are all integrated 
refinerlmarketers, and could easily sell additional volumes into northern New Mexico by simply 
lowering their wholesale and/or retail prices. 



Understanding the likelihood of new entry or expansion into a relevant market is also 

necessary to determine the likely anticompetitive effects of an acquisition. If entry or expansion 

is unlikely, the merged entity can raise prices without attracting new competition or offsetting 

supply. California v. Am. Stores Co., 697 F. Supp. 1 125, 1 13 1 (C.D. Cal. 1988). Under the 

MERGERGUIDELINES,entry is considered "easy7' if it would be "timely, likely and sufficient in its 

magnitude, character and scope to deter or counteract the [antilcompetitive effects" of a proposed 

transaction. PX0405 1 at $3.0, quoted with approval, Rebel Oil Co. v. Atl. Richfield Co., 

5 1 F.3d 142 1, 1440 (9th Cir. 1995), cert. denied, 5 16 U.S. 987 (1 995). Entry is timely if a new 

entrant would have a significant market impact within two years. PX0405 1 at $ 3.2. Entry is 

sufficient if it wou~ld be on a large enough scale to counteract the anticompetitive effects of the 

transaction. Id.$ 3.4. 

Two pipelines, Longhorn and Magellan, bring product from Gulf Coast refineries to El 

Paso. However, the Plains pipeline is the only pipeline capable of delivering Gulf Coast product 

to the northern New Mexico market. The Plains pipeline has been full for several years and 

operates under proration, meaning that current shippers receive a pro rata share of the pipeline 

space. PX01200 at 037. New shippers are reserved 5% of the total Plains pipeline space 

annually, but each individual new shipper can use only 1.25% of the total line capacity. 

PX01200 at 002. Consequently, a new shipper could ship an average of only 350 barrels daily, 

the equivalent of less than two truckloads of gasoline or diesel fuel. That volume would not 

increase supply to northern New Mexico because it would displace an equivalent volume of 

shipments on the same pipeline by the other current shippers. [Redacted 



In addition to the Plains pipeline already being full, the other pipelines that supply the 

northern New Mexico market-the ATA pipeline and the Four Comers pipeline-are not 

available to new suppliers. Both pipelines are owned by current suppliers to the market and, 

more importantly, the only access to the pipelines is through the refineries owned by the 

suppliers. As a result, in order to supply the northern New Mexico market, a new supplier would 

have to bring product in by truck from El Paso (266 highway miles) or Amarillo (288 highway 

miles).I8 [Redacted 

1 
Entry into the market for the bulk supply of light petroleum products to northern New 

Mexico is also not likely to be timely or sufficient to defeat competitive problems arising out of 

the proposed transaction. A potential entrant would need a source of supply, a way to transport 

the product into northern New Mexico, and an available base of customers to purchase the 

product once it arrived. New entry within the next two years by building new refineries or 

pipelines is extremely unlikely given the enormous cost, permitting, and construction issues 

involved. No announced pipeline projects serving Albuquerque are under way. Building or 

expanding a new pipeline is expensive and time consuming, would likely not be undertaken 

l 8  The Plains pipeline tariff to transport a barrel of light petroleum products from El Paso to 
Albuquerque is approximately 2.5 cents per gallon. PX1200 at 050. [Redacted 



without specific volume commitments by shippers, and requires surmounting onerous permitting 

issues. FTC, THE PETROLEUM INDUS.:MERGERS, CHANGE,STRUCTURAL & ANTITRUST 

ENFORCEMENT2 13 (Aug. 2004). [Redacted 

1 

In short, because the entry of new bulk suppliers is unlikely and the expansion of supply 

to northern New Mexico by others is not likely to completely counteract a supply reduction or 

price increase imposed by the combined WestedGiant, there is no effective constraint if the 

acquisition goes through. Absent an injunction, the combined firm will have gained the power to 

profitably raise prices in northern New Mexico. 

5. 	 The Proposed Transaction Will Not Enhance Competition By 
Producing Cognizable Efficiencies 

(Redacted 

) Any claimed efficiencies 

they might proffer in this proceeding are both speculative and could be achieved without this 

acquisition. As a result, efficiencies do not rebut, and are not a viable defense to, the 

anticompetitive effects likely to result from this acquisition. 

For efficiencies to be credited they must be "merger-specific" and "verifiable." PX0405 1 

at 5 4. "Merger-specific" means they must be "likely to be accomplished with the proposed 

merger and unlikely to be accomplished in the absence of either the proposed merger or another 

means having comparable anticompetitive effects." Id. The claimed efficiencies cannot be 

efficiencies that could "be achieved by either company alone." Heinz, 246 F.3d at 722. Claimed 

efficiencies must also be verifiable. They cannot be vague, speculative, or incapable of 

verification through reasonable means. PX0405 1 at 5 4; see also Staples, 970 F. Supp. at 1089 

(efficiency claims must be backed by "credible evidence"). 



Defendants' few, half-hearted claims of efficiencies from the transaction are not merger- 

specific. [Redacted 

] In shod;, none of the claimed 

efficiencies are merger specific.l9 

l9  Even if the claimed efficiencies were assumed to be specific to this acquisition, Western 
concedes that they are not verifiable. In a recent 10-Q filed with the Securities Exchange 
Commission Western admits that "We can give no assurance that our expectations with regards 
to integration and synergies [from the Giant acquisition] will materialize." PX00004 at 047. 



CONCLUSION 

Where, as here, the Commission has demonstrated a likelihood of success on the merits, 

Defendants face a difficult task of "justifying anything less than a full stop injunction." PPG 

Indus., 798 F.2d at 1506; see Heinz, 246 F.3d at 726; Staples, 970 F. Supp. at 1091. To preserve 

competition pending administrative adjudication the Court should grant the Commission's 

motions for temporary restraining order and preliminary injunction. 
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We have contracts in place for alkylate, which is purchased from the Gulfcoast and delivered via the Magellan South System 
pipeline that terminates at our refinery. The hish octane and low volatiliry of alkylate make ir a premium blendstock for Phoenix CBG, 

' a high-value gasoline produced by our refinery. Our connection to the Magellan South System pipeline allows us to purchase alkylate 
at a discount relative to  competitors who receive it via rail from the Gulf Coast. 

Wc purchase ethanol for seasonal blcndinz with gasoline to rnecr the EPA's oxygtnnied fuel rrundate lcvels. We purchase 
ethanol irum the .Ili.lwust rreion orthr U.S.a1111 cuncntlv have cuntmcls in olacr i i r  rhu rnaiori1v ofour rxucctcd clhanul nccds. iVe - > . 

receive ethanol via railcar deliveries to El Paso, Albuquerque, Phoenix and Tucson. 
Rcfincd Products 
Pipelines . . 

Qutside of the El Paso nrea. which 1 - 1 1 

'Jucsnn. Phoenix. Albuquerque and Jx~nre~. Supply to these areas is achieved though pipeline systems that are linked to ourrefmery. 
Product distribution to Arizona is delivered via the Kinder Morgan East Line, which connects our refinery to product terminals in 
Tucson and Phoenix. We also utilize two pipelines owned by Plains to ship product: the first originates at our refinery and terminates 
in Albuquerque, and the second runs Erom El Paso to Juarez. A fmal pipeline owned by Kinder Morgan provides diesel to the Union 
Pacific railway in El Pnso. 

Both Kinder Morgan's East Line and the Plains pipeline to  Albuquerque are interstate pipelines regulated by the FERC and 
currently operate near 100% capacity year-round. The tariffprovisions for these pipelines include prorating policies that pant  
historical shippers line space that is consistent with their prior activities as well us a prorated portion ofany expansions, with only a 
small nmount allocated to new shippers. Kinder Morgan announced in 2006 that it had completed its expansion of the East Line 
between El Paso and Tucson to approximately 147,000 bpd, and99.000 bpd hetweenTucson and Phoenix. KinderMorganalso 
announced further expansion of the East Lime would b e  completedin 2007. This espansion will initially increase the capnciy by 
another 8% and provide the platform for fiutber incremental expnnsions through horsepower additions to the syskrn We intend to 
fully utilize our prorated allotment of the increased capacity to capitalize on the higher margins typically available in the Phoenix and 
Tucson areas. 

C~rstomersorrd Refined Products 
We sell a variety o f  refined products to our diverse enstoma base. Those customers accountinq for more than 10% of our 

revenues in 2006 were Chevron at 16.7%, Phoenix Fuel at 16.7% and PMITrading Limited (an affiliate of P E W ,  or PMI, at 
10.5%. We havc a five-vear offiake aereement with Chevron that emires in  Aueust 2008 with certain renewal ontions. Oursales to - " 
Phoenix Fuel are pursuant to short-tern1 agreements at prices based on various market indices and our sales to PMI are pursuant to 
spot sales agreements at prices based on various market indices. 

Depending on market conditions and seasonal fluctuations, the yield of specific products may he increased to take advantage of 
pricing changes and to comply with various regulatory requirements. We also purchase additional refined products from other refiners 
to supplement supply to our customers. These products are the same g a d e  as the products that we currently manufacture. 

Gasoline. For 2006, gasoline accounted for approximately 54% of ourrefinery's production. Gasoline accounted for 56%, 60% 
and 62% of our revenues in 2006,2005 and 2004, respectively. We produce in excess of 40 difkrent speciIicotions of gosoline over 
the course of a year to address seasonal requirements in  each of the areas we serve. We sell gasoline at o w  product marketing terminal 
to the El Paso area and via pipeline to other areas, including Phoenix, Tucson, Alhuqucrque and Juara. The highest value gasoline 
produced at our refinery is typically PremiumPhoenix CBG.We also currently sell approximately 12,100 bpd of gasoline to a 
subsidiary of Petroleos Mexicanos, or PEMEX, the Mexican state-owned oil company, in Juarez via a pipeline that originates at our 
refinery. Outside of our core service areas, we have exchange agreements for Limited 

9 
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Prcmium Gasoline 
Gulr Pho~nix El Puro 

Cansl 
Pricc(1) Pric~GlO) 

2006 198.7 229.8 212.7 
2005 168.1 199.5 182.9 
2004 122.0 164.1 134.1 
Source: OilPrice Infonnotion Service (0PI.S) 

(1) Average spot price. 
(2) Avenge price for products sold at product marketing terminals in thc location indicated. 

(3) Average price for Phoenix grade CBG gasoline. 
Competition 

We operate in the7J.S. Southwest region, which includes the areas ofWest Texas. New Mexico and k z o n a .  Refined products 
are supplied hom this region's seven refheries as well as &om refineries locatcd in other regions, including the Gulf Coat  and the 
West Coast brimarily Los Angeles), via interstate pipelines. 

The Southwest region hm a total r e f h g  capacity of approximately 620,000 bpd. Peholeumre6ning andmarkedng is highly 
competiti~e. The principal competitive factors affecting us are costs of crude oil and other feedstocks, refinery efficiency, refinery 
product mix and costs ofproduct dismbution and transportation. We primarily compete with Valero Energy Corp., ConocoPhillips 
Comanv. Alon USA Energy, Inc., Holly Cornontion and Giant Indushies, Inc, as well as reheries in other reeons ofthe count^^. -. 
illat serve the regions we s~%e through pipelines. Because of their geographic diversity, larger and more compl~x refineries, 
inteerated onerations and meater resources. some of o w  cometitors mav be better able to withstand volatile market conditions. to 
compete on the bnsis of price, to obtain m d e  oil in times of shortage, and to bear the economic risk inherent in all phases of the 
refinino indmtm....-.. . = * 

-om rrfinrrl produ&~i!xline. which rvns c o m a  late ? O ( ) L I ~ - p p r ~ s i m a t c l v  700 miles horn the Flouston area 
&Gl~liCoastto EI Paso and has an cstimalcll maxlrnunl cn~aciw rclinc1~o f 2 2 S . O W h o d . i ~ c l i n e  omvidrs G ~ l l f C o ~ ~ ~  and-- . . . . --

nthershippPIS with imroved access to West Texas and New Mexico. To date. we have not observed anv material mrein ~.. . the n~erarinn or& 1.nnrhom Pineline. Any additional supply provided by tbesc pipelines or by thc Kinder 3lorg'~n 
pipeline cspansion could loaer p r i m  nr~d incrcaeprice voladliry in nrexs ih2t wz  scmc and could adrcricly aflcct our sales 2nd 
prkfitabili6. 
Governmental Regulation 

All of our operations and properties are subject to extensive federal, state and local environmental and health and safety 
regulations governing. among other things, the generation, storage, handling, nse and transportation of petroleum and hazardous 
substances: the emission and discharge of materials into the environment waste management and ch;mcteristics and composition of 
gnsoline and diesel fuels. Our operations also require numerous permits and authorizations under various environmental &d health 
and safetv lnws and remlations. Failwe to com~ly  with these permits or environmental laws Eenenllv could result in fines. ~enalties - .. - .. 
or other sanctions or a revocation of o w  pcrmits. We hove mde ,  and will continue to make, sifl~cant capitnl and other expenditures 
related to environmental m d  health md safety compliance, including with respect to our air permits and the low s u l h  gasoline and 
ultra low sulfur diesel regulations. Furthermore, we expect to make significant environmental capital expenditures in connection with 
the plamcd capnciry exp~us~oo  and upgrade of our reI?nery. For ndditioml dewils on capital exkndiruris relaed lo rcylatory 
reouiremcnts and our refincry capacity L.xpansion 2nd upprade: scc Item 7. "Mnnn~emcnt's Discussion ntlrl Annlvsi;. ofFin3ncinl 
condition and Results of ~ ~ i r a t i o n s  -~ i q u i d i t ~and capital Resources -capital Spending." 
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Item 6. SlilcctedFir~nrtcinI nnd OpcrnlbrgDnlo 
The iollowing tables set forth our summnry historical f incia1 and opernting dntn for the pcriods indicolcd below. The summary 

results of operations nnd financinl position data for2006 and?005 have been derived from thc consolidatedfmancial statements o i  
Western Refining, lnc. and i s  subsidiaries including IVestcrn Re&mg LP. The summary statement of opentions dnta for the years 
ended Decernher 3 I, 2003 md 2004, nnd the mmmaty balance sheet datn ns ofDecember 31.2001 haveheen derived from he 
audited h u l c i n l  stnlernenls of our predecessor, \Vestem Refining LP. The summary sinlement ofopendons dam for 2002, nnd the 
summary balnoce sheet data as of December 31,2002, md 2003 have bccn derived from h e  fmancial swlemcnls of\Ve;lem Rcfining 
LP. 


The informution presented below should be rend in conjunction withItem7. "~anagement'sDiscussion and Analysis of 
FinncinlCondition and Resulls of Opernlions" and the financial statements rind tht notes thereto included in Item 8. "Financial 
Statements ~d Supplementary Data." 

Ycnr Endc11D~rcmbcr31. 
xS!G 2005 2004 200330) 200230) 

(In ll!mumn&, ezrcpl plrshmcdnta) 

Net snles S 4.199.474 S 3,406,653 S 2,219,170 . .T 924,792 S .J46,431*-
. 

r;-Aw*-.-

mbgs 
-'".-:-.l-:,:_.x 

-eEak::;: 
. 

.i~.~.+i~2s~~+~~~.G&~$J~+@~~&~gG~g$~$~c@.y3~<2.<.~>Y.I.,. ..7......j.~<?~~.~G!~tS!k@-- c&yG.cm ..... ,<;; ................. >:2e.%$r-,=:?&-&- >*.-z*:~~,,,m!+~?4~~+;,,:,-T:#,%+s. +.A,.
,?,5z<f;g:$; 
Cost of products sold 


lexclusive of denrecintion 


Deorecintion nnd 

moriization 13,624 6,272 4,521 1,698 986 


Opemhp income 301,708 236,848 . ' 79  192 - 38 580 ' 24,720
,?,, . ;::,: .-. ----. . ,,..'.2.&5,.& ,:.;, ....J.:*4c8s4xz lz..: pv..4-..--...... .... 

. 
,>:;32g::zz3~~~,~~&~0_21.'~:~?.ii'::.:.~-:.;:.,, ;. ; . ;- .!. ;.. . . . . . . . . .  -.:,.;.- ;....... 
 .r.;:<>.'7:- -ki,... ,; ,., . . . 
s--4-......p.-- ?. 

..(,!376J.1.
lnlerest expense (6378 )....a-.s*n*.wL-..... 
(2,167) ..,.,.,., ., 2 3 6 2 7  . . . .  (3!645 )- ....:..:......... 
 . 

. : A G ~ h o n ! ' d F , l ~ a n , ~ ~ ~ , 4 j. . . . . . .  :(5009 5L.:. ..;~:5$(.2@~~~$9~$3~~~~g$~$$J,..:.+:
*--, ..- ?;(g:p~:$~:..,:7,;:;;+;(~z.) 

Other income (expense), net(2) 470, (548 ) (172) 6,822
....-.......>.I- :...~;,. .......
....7, .:.: ... 

.-~~rim@ifdree~cbrne t ~ c $  3.1%]!53:. .,n01~04g!~::?:;3.~~;:(.-~~45E;~,~~.;:;.".:-:..,. ...... :!.>:: ?:.. ...<63;..:.1".........
,.- . 4j;108 
Provision for income tnxes(3) (112.373 ) I8 - . -. 
...-.j Y . / - . .  /_..;; ..... ... ................
Kic=$$&@j!!:.'. . ' ..>...,.. :...,,, 

.- - S 204;fao ~...5... dlil.08... . .......... s. :.-Wli067~r::~:S~%z?;.&~;~8.::~. 

Basic enrnincs eershare S 3.13 - - -.... _ -... - .,.D3$tzdp a & , $ e * ;  .,. I , . .  I(.. .... I.. ... iS 3 3 1  -..... :,.: . , .st,- . -. . . .  
Dividends declared per 

common share 5 0.16 - - -:.I,::. ... .,. . 
x$@?id~'ieiAge 6nsic shares ... ....vy.;c.::.. . 
i ' i j ~ n d m g  65,387 - .: -
Weighted nvemge dilutlvc 

shares outstnnding 65,775 - - -
ash-Florv Dnin: 

Net cash provided by (used 
in): 
Openting ncLivilics[3) S 245,004 S 260,980 5 87,022 S 66,452 
Investing activities (149,555 ) (87,988) (19,045 ) (1 04,730 ) 



Ennncing acdvities(3) (13,115) (37,116) (86,722 ) 84.853 (34,815 ) 
Olhcr D113: 
Adjusted EBITDA(41 % 357,601 5 226,298 S 94,840 % 47.365 % 28,856 
Capital expendilures 
Plpthas~ofjreheryassets nnd 

@i&toii%s . . 

120,211 

. -

87,988 
.. 

. .. .....- : :. . 

19,045 

.:. -

3,164 

101,566 

52 

-
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Vcor Enrlsd Daccmllcr31. 
'& 2005 2004 200311, 20Olll) 

(In thourand!, oxrcplpcrrhnrcd m )  

BalanceShect Dotn (end of. ,, 
period):' 

Cash and cash equivalents S 263,165 S 180,831 S 44,955 S 63,700 5 17,125 
WorkinoiioiM 276.708 182.716 88.735 1'15.843. 19.841.. -.-:.s 

Total assets
Totel:&gfz... 

. . .  ..... .................. 
Parmcrs'.cnp~l -g,!.>:... ,.A. ; . .  .' ..' ,:,: ....z.2:L .......177,944 ...... 107,592 68,692. 37,081 

L.A.. . .- .. / I . . . . . .x..'.%.w/2. . . .-.. - ~ P ~ : . . ~ c . ;:.. r fiZ1;b~l :_,_.,_.:... . ... '63.13 '..:... i..4-. <T;LTT ;:..:.q -
Kcy Opernling Slulistics:- ,-,,.:,., ~; ..).. ....... ".--,-
: T G . ~ I : s ~ & ~ D I ~ ~ c ~ ~ ~ ) ~ ~ ; . ~ ~ ~;I' . . - 142,zao . I ~ K ~ O I T ..320,@l.~. . .; . :. .~.I&O-IM(;;+.::.:. . 3 6 , ~ 3  
Tolnl refincry production (hpd) 124,988 11~1~131 106.5'37....... 98.588 -'. . : . . . . . . .  
.... a e _ n _ n ~ . ~ ~ @ p 1 ~ ~ ( ~ e ~ @ j : ~ . : i. ..: :!27;07g .. :... ,i16,~a...:;::;.. 109;1:4-5;:: 

Perb m e l  ofltnoughput....- . - : : ......... : - . . . . . . . . . .  -..,: ...1.;;: ..."> !;:%-................. :$=-.?*- *.-.qs.-.: :..... .;:,
?!::5*~~~&~~m:4?<<~~;$:,.;:~~<;.*,1:~~78:;:. ..:@>:.~ :?g+>.r::~;.:;:>~~q*.;~g$gL~g~~:~~;;.;:* 

(1) , .  

On August 29,2003, we acquired certain mfioery asseti; from Chevron. The iilromtiooprcsentetl herein for 
2002,and the finteight months (less two days) of 2003 does not include opemiinnsfiom these acquired ossels. 

(2) Other income for 2003 primnrjl; consisls of a repurations puymcnt from a pipcline cmnpany as ordered by the 
FERC. 

(3) Historically, we werenot subject to fedeml orstate income taxes due lo ourptuhlership structure. Psorto our 
initial public offefing, our net cash provided by opcraling activities did not reflect any reduction for income tax 
payments, while net cashused by financing activities reflected diskhutions to ourpurlners to pay income 
WCS. Since our initial public offering, we have innvred income lases that will reduce net income and cash 

'. flows fiom operatious, and we have ceased to d e any such income tax-related distributions to our equity 
holdcrs. See Item 8. ' T i n ~ d a lStslcmcnts and Supplementary DalJ -Note 6 lncpme Taxes" elsewhere in 

. .
.this report 

(4) 
Adjusted EBITDA represents earnings before inlerest expense, income h x  expense, nmnrtLntion of loon fees, 
write-off of unamortized lnnn fces, depredation, nmortizntion and maintenance turnnround expcnse.Hnwcvq 
Adjuned EBITDA is not a rccognizcd measuruncnt uodcr gcocmlly ncccpled accountingprinciples, or GAAP. 
Ourmnnaaementbelieves that theprcsentntion ofAdjusted EBITDA is useful to investors because itis 
frcnnentlvYnscdbvsecwities nnal&ts. invcston and olhcr intercstednarties in the cvduntion of conmanics in- ->- - --,-- . . 
ow industry. In addition, our rnnongcmcnl bclicvcs tho1 ridjnsle~iEBlTDA is uscful in cvolunting our openting 
ocr iomncc  conmared to that of other comnnics in o w  indusm bccouse the calculation of Adiusled EBlTDA r .......... 

generally el imides the eUectr.oiiinancin&, income taxes andihe accounting effect! of si&cnnl Nmnmuod 
activities (which many of our competitors mpitalize and thereby exclude from theirmensures olEBlTDA) and 
acquisitions, items that m y  vary for different companies for r a n n s  unrelated to overall opemting 
perfomonce. 

Adjustcd EBITDAhos limitations us an analytical 1001,and you should no1 comideril in isolation, o r  a3 a substitute for nnnlysis of 
our results as reported under GAAP. Some of these l i m i m t i o ~are: 

Adjusted EBITDA doesnot reflect ow cnsh expcnditurcs or future rcquirementsfor sipificankblmmound 
activities, capital expenditures or con~nclualcommitments; 

- Adjusted EBlTDA doesnot reflect the interest expense or the cashrcquiremenls nccessaryto senrice interest 
or principal payments on ow debt; 

- Adjusted EBlTDA doesnot reflect changes in, or cash requirementi;lor, ow working capital needs; and 
- Our calculation ofAdjusted EBITDA may differ from the Adjusted EBlTDA calculatio~of  o t h n  

companies in our industry, limiting its userulness as u compsrntivr measure. 
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Large Accclemted Filcr Accelented Filer Ll Nun-AccelentedFiler El 
lndicnte by checkmilrkwhpher the regishut  is a shell company (asdefined inRule 12b-2 of IheExchange Act). Yes 

No 
On June 30. 2005, the lnst business day of the Reeistnnt's second fiscal quarter.no shares of the Reeistnnl's common stock were-

oulsmnding. Accordingly. 111%market vnluc ofcommon stock helrl by non-aliilialrs was zem. 
The nun~brrofsliilrss ofcoinnoll stock oulzondin~os orhlnrcb 15.2OOG l i . 2 ~63.1107.067. 
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s m o n ,  as specihntions allow, this material is =turned to our refinery for gasoline blending. ln addition, we supplement our 
producedvolumes with pmchases ofnormal butnne. 

W e  have contmcts in place for ;LU;yIate, whichis purchased fiom the Gulfcoast mddelivered via thcblagellau South System 
pipeline that terrnimtes at our rehery.  The high ociane and low volntiliiy of alhylate make it  a premiim blendstock for Phoenix CBG, 
thehighesl-value fuel produced by ourrehery. Our connection to the Mnellan South Systernpi~eline allo\vs us to purchase nlkylate . . 
for n discount relative ;o compcd~ors who reciive it via n i l  Gom the ~ullConst.  

We ourchuc erhanol for sruonal blendior with r a s o l i e  to m:ct the EPA's oxvremtcd fuel madate levrls. We nurchase ethanol 
A - - .u 

hathe Midwest region of theU.S. a d  currently have conhacts inplaceforapproximtely 50% oiour expected ethanol nee& 
throughivIarch 2006. W e  receive elhnnol via nilcnr deliveries to El Pan,  Albuquerqu+ Phoenix nnd Tucson. 
Refined Products 

Pipelines 
Outside of the El Paso rrurl;ct, which is supplied via our product terrniod, we provide rr6ncd produc~i 10 ~Utermnjnr repionnl 

mmkcts, i~lcluding Tucsort, l'lrocniq .4lbuqunqu= and luirrr .  Su?ply to lbrse mnrl:cts is ichlzvcd ihrou& pipehe sysrcms h a t are 
linked m our rcfincry. Product distribution to Arizona ~ delivcrcd via Ute Kinder h l o r ~ u l  Elst Linr, which connects our rcfincry to 
product teminals in Tucson ncd Phoenix We also utilize two pipelines owned by Chevron tu ship product ilx first or i~natcs  at our 
r e h e r y  and rermin3rcs iii r\lbuqucrque, nud thu second runrifiomEl Paso to Jukez. A h n l  pipclinc provides diescl lo thcUnion. - - .  
~acif icrai lwir~in El Poso. 

East Lme and Chevmn's pipeline in Albuquerque are interstnte pipelines re.dnted by the FederalEnerw -.BothXinderMo~p;m~s . . . . . . -
Reyht ion  Cornmissinn and crmcntly opemtc ncnr 100% capocity ycnr-mud. Tho nrEprovisians for these pipelines include 
pmtionpolicies t h ~ t  p u t  historical shippers line space rhat is consistent ~ ht their prior activities ;c;well as a prontcd portion of 
any cxpmioos, with only 2 smzll amounr nllocatcd to ncbv shippers. Kindurblorgan is cuncndy wodiitt: OII  n nvo-pluzc u ~ a m i o n  of 
its Enst Line, whiclt will ultimnrcly incrcose capacity Eom El Paso to Tucson fmrn approximately 86,000 bpd lo 3pprogmntrly 
17Ll.000 bp& w d  frornl'ucson to Phocnix korn npproldmntely 50,000 bpd to npprohimtrly 100,000 bpd. Oncc each q n n n ' o n  is 
com~lrted (cunmtlv schcdulcd for200G and 2007). wc inlend to fullvudlize ournromtcd nllotmcur of thc inncxed c;vacih(md .- . - .  
expect to contiDue to utilize our customers' allo~tioos, including theirprontedpotlion offuture expmioos) to npitnlize onthe 
higher marginsnvnilable in lbe Phoenix and Tucson markets. 

Prod~rcts 
Wesell a vnricty ofrefincd products to our diverse customcrhase. Those customers accounting for more than 10% ofourrevcnnes 

in 2005 were Cbenon (18.?%) nndPhoenixFuel Company (163%). Oursales to Chevron arc pursuant to a f i v e - y e a r o ~ e  
nereement under which then: are hvo successive five-year renewal options, for a~m;tim;ltelv 28.000 bpd of gasoline nnd 
n~pro.dm;ltely 1,300 bpd of diesel stprices based on &inus muchetfndices. The'i;litial termbfthe o& a&ecmentwith Cbcvron 
emires in 2008. Our sales to PhoenixFuel Comunnv areunder sbori-term aereements at orices based on vnrious m d c t indices.. - -
Depending on market conditions and seasonal fluctuations, thc yield ofspecificpmducb may be increased to lake ndvnntnge of 
pricing changes and to comply ~ i l h  various regulntoryrequiremenls. We also purchase additional rehedproducts Kum other r e h e r s  
in supplement suovly to our customers. These pmducts are the s m e  m d e  as the products that we currently man&achue -. .. - -

Gmoli,te. For 2005, gilsolinc accounlcd for appro-rely 58% of our refinery's producdon Gasoline ncco~lnted ior 62.8%. 622% 
nnd j9.694 of onrrremucs in 2003, ?OD4 nud 2005, rcspeclivelv. \Vc ~rnducein cxccrj of 40 diffcri.rsnr mecificodrrnn of ansolinr over . - -
the course of n year to address seasonal requirements in each ofour various mnrliels. We sell gasoline at ourprnductnurketin~ 
terminal to the El Paso market ~d via pipeline to o t h e r d e t s ,  includingPhoeoLx, Tucson, Albuquerque andJuirez 
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Item 1.Legal Proceedings 

In Lhe ordiDnrvconduct ofthe C o m ~ m v ' s  business. it is subiect to ~eriodic  lawsuits. investientions nnd claims, i n ~ l u d i n  
. - - -

envimnmenhl claims and employee-relabdmliers. Although the Company cannotpredict with certainty the ultimate resolution of 
la~vmils, investigations and claim assertedagainstit, it does not believe that anycmently pendinglegal proceedings or proceedings 
to ~vhichit is anarivwill have a material adverse cFect on its business. h a n c i a l  condition or results of opemtiont;. 
Item IA. ~isl;~=etoi-s 

Otherrisk factors nre descnicd inueater  detail in our 2005Form 10-ICmderPortI, Iiem 1 4 '%Risktors." The infomtion 
nresented belowundnles andshould b e  rend in coniunction with thosedsk fncton nod other formnrd-looldn~ information presenled in -
bur 2005 Form 1 0 : ~  

Ortrpcndirrgncqrr&ilion of Gim~l l i rd~~str~es,  reoliw tlre omlic~ntcd lirc ntny not bcsrrccessjirl ~zd~venrnyrrot  brrtejfs frorr~ 
U!k ocqr!isiiiorr. 

We m y  be unable to obtain the governmental and reglatory approvals necessary in order to consummnte the Giant acquisition 
Evcn ifwe do obhin these ;mprnv&, u d  even if the o t h a  conditioos to the consuwnntion ofthe Giant acquisition are satisfied, our .. 
acquisition of Giant m y  post cermin r i s k  to ota business. Ginnr llas suffcred h e c  iircs at i t  refinetics in hc past ycar, and as a 
~ c s u l ~  Giant has nisothcir insumce cosb luve increased w d lhc renlls oithrir instmnce c0vcnp.c hovc been advcrsrly afircled. 
sufiekdinmosed costs aswcioted with s e v c d  m j o r  capil;ll pmjectr;. 1naddition& therjsh o r d i m d ~ s s o c i n t e d  with a si~Gficmt 
m m e r  acrmisition we \nil also be emosed to risksnn'sine Eom these cvenb nnd other oeemt iod& Ihnt mny nficct Giant - .  -
diaerenrly h u  they cun'ently aEccLus. Nll~ough rve ehpect lo IE&C stmkpic, opemtional and Iiumcinl benefits as n rcslllt o f  rhc 
Gimr ncouisidon. we cnnnot nreGct whcther and lo n,bnr c ~ t m t  wellbcucfils will be nchicvcd. In nnmculw. thc succcss of the Gianr 
acquisition will depend, mpart, on our ability to realize mtieipatedre6nery c5ciencies and cost savings fiom assuming thc control of 
Gimt's businesses. No o s s m c e s  cnn be given thnt we will be able to  achieve these efficiencies and csstmvings. 

In addition, we will fice certain inchallenges as we worktc integnte Giant's operatiuns into our business. In particular, the Gimt 
acquisition will si@castly expand our geogmphic scope, the types ofhuriness in  which we arc cngnged, the number of o w  
m l o v e e s  and the number of 1efmcSes we operate, thcrcby presenting us Nith simificant cbnllenps as we w o k t o  manage the 
suds&tidincreoses in scale resulting e o m t h e  acquisition w e  must&tcwte i large number o f  systcrns, b o d  operational m d  
adroinistrative.Delavs in this erocess couldhave a material adverse erect on ourrevenues. exuenses, ouemth~re5~1ts  - .  and financial 
condition In addition, events butside of our conkol, including changes in stnte nnd fedenl~egkntionnndhwsns well as economic 
bends, &0 could adversely sect our ability to realize the anticipated hen& fmm the Giant acquisition. . ..

T h m a ~ i v ens assurnnce that onracoms~hon c!fGlant' I l i i l l d 

- .  . 
Our r c h e r y  is depmdonr on onr pipeline, a Kinder Morgan pipclinc, for the delivery of all ofour cnldc oil. This pipehe's currear 

caoacik is 123.000 bob  Bccnusc our cnldc oil rsrul iz  neacitv is 120.000 b o d  o w  ability to ofict losr~roductioo due lo dLrmedons 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on the 19th day of April, 2007, I filed the foregoing 

electronically through the CMIECF system. 

I FURTHER CERTIFY that on such date I served the foregoing on the following counsel 

via electronic mail: 

Marc G. Schildkraut, Counsel for Defendants Paul L. Foster and Western Refining, Inc. 
Heller Elman, LLP 
1717 Rhode Island Avenue, N.W. 
Waslington, DC 20036 
marc.schildlcraut@hellerehrman.com 
(202) 912-2140 

Tom D. Smith, Counsel for Defendant Giant Industries, Inc. 

Jones Day 

51 Louisiana Avenue, N.W. 

Waslungton, DC 20001 

tdsmith@jonesday.com 

(202) 879-3971 

Thomas A. Outler, Counsel for Defendants 

Rodey, Diclcason, Sloan, Alcin 6rRobb, P.A. 

P .0  Box 1888 

Albuquerque, NM 87103 

toutler@rodey.com 

(505) 768-7256 

1st 
Thomas J. Lang, Attorney for Movant 

mailto:tdsmith@jonesday.com
mailto:toutler@rodey.com


IN UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 


FEDERAL TRADE COMMISSION, 

Plaintiff, 

v. Case No. 1 :07-cv-00352-JB-ACT 

PAUL L. FOSTER, 

WESTERN REFINING, INC. 
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~duced  a t  ou r  Four Corners r e f i n e r i e s  is  d i s t r i b u t e d  i n  New Mexico and 

.zona. The pr imary market area ,  which general ly  has t h e  h ighes t  r e f in ing  

:gin p o t e n t i a l ,  i s  t h e  Four Corners area.  


Terminal Operat ions .  We own a f in i shed  products t e rmina l  near  

~ g s t a f f ,  Arizona,  w i th  a d a i l y  capac i ty  of 6,000 b a r r e l s  per  day. This 

zminal has approximately 65,000 b a r r e l s  of f i n i shed  product tankage and 

:ruck loading  r a c k  with  t h r e e  load ing  spots .  Product d e l i v e r i e s  t o  t h i s  

-minal a r e  made by t r u c k  from our  Four Corners r e f i n e r i e s .  


We a l s o  own a f i n i s h e d  products  terminal  i n  Albuquerque, New Mexico, 

:h a d a i l y  c a p a c i t y  of 10,000 b a r r e l s  per  day. his te rmina l  has 

~ rox ima te ly  170,000 b a r r e l s  of f i n i s h e d  product tankage and a t ruck  

riding rack wi th  two loading  spo t s .  Product d e l i v e r i e s  t o  t h i s  t e rmina l  


made by t r u c k  o r  by p ipe l ine ,  inc lud ing  d e l i v e r i e s  from o u r  Ciniza a n d .  

~omf ie ld  r e f i n e r i e s .  


, FINED PRODUCT SALES 

Our r e f i n e d  products,  including products our r e f i n i n g  group acqui res  

,m o t h e r  sources ,  a r e  s o l d  through independent wholesalers and 

xai lers ,  commercial accounts, our  own r e t a i l  u n i t s ,  and s a l e s  and 

zhanges with l a r g e  o i l  companies. Refined products p r o d u c e d a t  t h e  

f i ne r i e s  wEre d i s t r i b u t e d  a s  follows: 


BLE> 

2006 


. . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . .  

> <c> < 

rect s a l e s  t o  wholesalers,  r e t a i l e r s  and commercial customers . . . . . .  54% 

zect s a l e s  t o  our own r e t a i l  u n i t s  ................................. 26% 

-es and exchanges with l a r g e  o i l  companies ......................... 16% 

l e r................................................................ 4 % 

CABLE> 


Crude o i l  supply f o r  our  Four Corners r e f i n e r i e s  comes p r imar i ly  from 
? Four Corners area  and i s  de l ive red  by p ipe l ines ,  inc lud ing  p ipe l ines  
own, connected t o  our r e f i n e r i e s ,  o r  del ivered by our  t r u c k s  t o  

~ e l i n ei n j e c t i o n  points  o r  r e f i n e r y  tankage. Our p i p e l i n e  system reaches  
:o t h e  San Juan Basin, l oca t ed  i n  t h e  Four Corners area ,  and connects 
:h l o c a l  common c a r r i e r  p i p e l i n e s .  We cu r ren t ly  own approximately 250 
-es of p ipe l ine  f o r  gather ing and de l ive r ing  crude o i l  t o  t h e  - .r ~ n e r i e s .  Our Ciniza r e f i n e r y  r e c e i v e s  n a t u r a l  gas  l i q u i d s  pr i inar i ly  
zough a 13-mile p ipe l ine  we own t h a t  i s  connected t o  a n a t u r a l  gas 
luids processing p lan t .  

On August 1, 2005, sre acquired an  i d l e  crude o i l  p i p e l i n e  system t h a t  



l l z a  r e r m e r l e s .  wnen ope rauona i ,  zne p lpe i lne  w l i i  nave s u r r l c l e n r  

~ d eo i l  t r a n s p o r t a t i o n  capaci ty  t o  allow u s  t o  again opera te  both 

f i n e r i e s  a t  maximum r a t e s .  In  order  t o  operate t h e  p ipe l ine ,  w e  w i l l  

r e  t o  ob ta in  approximately 750,000 b a r r e l s  of l i n e f i l l .  


S ta r tup  of  t h e  p i p e l i n e  i s  sub jec t  t o ,  among o the r  t h ings ,  a f i n a l  
j ineering eva lua t ion  of t h e  system. The hydrotest ing of t h e  p ipe l ine  was 
n ~ l e t e d  i n  J u l v  2006, and he c u r r e n t l v  a r e  continuinu t o  do t h e  work + - .  -
:essary t o  re-commission t h e  l i n e .  A s  a r e s u l t  of p r o j e c t  de lays ,  i t  
~ r e n t l yis a n t i c i p a t e d  t h a t  t he  p i p e l i n e  w i l l  become ope ra t iona l  in the  
:ond qua r t e r  of 2007 with  crude o i l  a r r i v i n g  a t  t h e ' r e f i n e r i e s  before 
s end of t h e  second aua r t e r .  

The ma jo r i t y  of ou r  Four Comers gasol ine and d i e s e l  f u e l  production 
d i s t r i b u t e d  inNew Mexico and Pxizona. Our r e f i n i n g  group opera tes  a  

z e t  of f i n i s h e d  product t rucks  t h a t  we use t o . d e l i v e r  f i n i s h e d  products 
needed by our  customers. 

PAIL GROUP 

On December 31, 2006, our r e t a i l  group operated 158 t o t a l  operat ing 
.ts, inc luding  155 s e n i i c e  s t a t i o n s ,  one A&W r e s t au ran t ,  one Par ty  Time 
:za r e s t au ran t ,  and one f u l l  s e rv i ce  c a r  wash. These opera t ing  u n i t s  a r e  
-:ated i n  N e w  Mexico, Arizona, and Colorado. Service s t a t i o n  count 
> re sen t s  an  inc rease  of 32 u n i t s  s i n c e  December 31, 2005. 

.On .December. 31, 2006, our r e t a i l  group had -61 u n i t s  branded Conoco 

zsuant t o  a s t r a t e g i c  branding/ l icensing agreement. I n  add i t i on ,  37 

-ts were branded G i a n t . ,  3.8 , u n i t s...w.e.1.e .b.rande.d. Mustang, e i g h t  . u n i t s  were 
. .. . ..,..-,. . ... -.. . ......... 
mded P h i l l i p s  66; seven u n i t s  were branded She l l ,  two u n i t s  were 
fnded Mobil, one unit was branded Thriftway, and one u n i t  was branded 
dial. 

. . 
kGE> 

Many of our se rv ice  s t a t i o n s  a r e  modern, high-volume se l f - s e rv i ce  
? r a t ions .  Our se rv ice  s t a t i o n s  a r e  augmented with convenience s t o r e s  a t  
jt locations;  which provide items such a s  general  merchandise, tobacco 
>ducts ,  a lcohol ic  and .nonalcoholic beverages, f a s t  food, and automotive 
>ducts .  In addi t ion,  most l oca t ions  o f f e r  s e rv i ces  such a s  automated 
. l e r  machines, f r e e  a i r ,  and pre-paid f i n a n c i a l  products ,  i nc lud ing  
m e  cards, g i f t  cards, and Visa and Mastercard cards .  These s t o r e s  of fe r  
l ix of ourown branded foodservice/delicatessen items and some of t h e  
> r e s  offer  na t iona l ly  f ranchised  products.  Service  s t a t i o n s  w i th  kiosks 
l e r  l imi t ed  merchandise, p r imar i ly  tobacco products,  b u t  a l s o  candy and 
l e r  snacks, and some automotive products.  

Unt i l  June 1 9 ,  2003, when i t  was so ld ,  we a l s o  owned and operated a  

~~00600-0121 




A s  p a r t  of t h e  consent  order  cleanup plan,  t h e  f a c i l i t y ' s  underground 
Ie r  system w i l l  b e  cleaned, inspected and repa i red  as.needed. This  sewer 
rk i s  scheduled t o  begin during the  construct ion of t h e  co r r ec t ive  
.:ion management u n i t  and r e l a t e d  remediation work rind i s  included i n  our 
jociated c o s t  es t imate .  W e  a n t i c i p a t e  t h a t  construct ion of t h e  
x e c t i v e  ac t ion  management u n i t  and r e l a t e d  remediation work, a s  wel l  as  
re r  system inspec t ion  and r epa i r ,  w i l l  be completed approximately seven 
eighf years  a f t e r  EPA approves our cleanup p l an  and authorizes  i t s  


llementation. 


WE CANNOT M I N T A I N  AN ADEQUATE SUPPLY OF FEEDSTOCKS AT OUR CINIZA AElD 
IOMFIELD REFINERIES, OUR OPERATING RESULTS MAY BE ADVERSELY AFFECTED. 

The primary feeds tock  f o r  our F o u r ' ~ o r n e r s  r e f i n e r i e s  is Four Corners 
set ,  a l o c a l l y  produced, high q u a l i t y  crude o i l .  We supplement t h e  crude 
- used a t  our  r e f i n e r i e s  with other  feedstocks.  These o the r  feedstocks 

zrent ly  include l o c a l l y  produced n a t u r a l  gas l i q u i d s  and condensate a s  

-1 a s  o the r  feedstocks produced ou t s ide  of t h e  Four Corners area .  


These ref iner i 'es  cont inue t o  be a f f e c t e d  by  reduced crude o i l  
~ d u c t i o n  i n  t h e  Four Corners area.  The Four Corners basin  i s  a mature 
~ d u c t i o narea  and, a s  a r e s u l t ,  i s  sub jec t  t o  a n a t u r a l  dec l ine  i n  
~ d u c t i o nover t ime. This n a t u r a l  dec l ine  is being p a r t i a l l y  o f f s e t  by  
I d r i l l i n g ,  f i e l d  workovers, and secondary recovery p ro j ec t s ,  which have 
sulted i n  add i t i ona l  production from e x i s t i n g  reserves .  

... As. .q..,r e su l t .  .of..the . . .dec l in ing  .production.  .of c rude  o i l  i n  . the .  Four .. 
m e r s  area i n  recent  years ,  w e  have n o t  been a b l e  t o  cos t  e f f e c t i v e l y  
zain s u f f i c i e n t  amounts of crude o i l  t o  operate  our  Four Corners 
Zineries a t  f u l l  capac i ty .  Crude o i l  u t i l i z a t i o n  r a t e s  f o r  our  F o u r '  
mer s  r e f i n e r i e s  dec l ined  from approximately 72% i n  2002 t o  
,roximately 60% i n  2006. Our cur ren t  p ro j ec t ions  of fou r  Corners crude 
- product'ion ind ica t e  t h a t  o u r c r u d e  o i l  demand w i l l  exceed t h e  c rude  
_ supply t h a t  i s  a v a i l a b l e  from l o c a l  sources  f o r  t h e  foreseeable  f u t u r e  
3 t h a t  our crude o i l  c apac i ty  u t i l i z a t i o n  r a t e s  a t  our Four Corners 
f i ne r i e s  w i l l  continue t o  dec l ine  unless  circumstances change. 

On August 1, 2005, we acquired an i d l e  crude o i l  p i p e l i n e  system t h a t  
-ginates near  J a l ,  New Mexico and is connected t o  a company-owned 
3eline network t h a t  d i r e c t l y  suppl ies  crude o i l  t o  t h e  Bloomfield and 
i i z a  r e f ine r i e s .  When ope ra t iona l ,  t h e  p i p e l i n e  w i l l  have s u f f i c i e n t  
ide o i l  t ranspor ta t ion  capac i ty  t o  allow us t o  aga in  opera te  both 
f i ne r i e s  a t  maximum r a t e s .  We have begun t e s t i n g  t h e  p i p e l i n e  and t a k i n g  
ier ac t ions  r e l a t e d  t o  p l ac ing  it i n  se rv i ce .  Unless c u r r e n t l y  

1GE> 
l n t i c ipa t ed  obstacles a r e  encountered, w e  a n t i c i p a t e  t h a t  t h e  p i p e l i n e  
-1become operational i n  t h e  second q u a r t e r  of 2007 with c rude  o i l  
ziving a t  t h e  r e f i n e r i e s  before  t h e  end of t h e  second qua r t e r .  
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FINANCIXL AND OPERATING HIGHLIGHTS 

Year Ended December 31, 
............................................. 


2006 2005 2004 200: 

( I n  thousands, except percentages,  per  share  'z 
<C> <C> <c> CC>> 

lanci'al Statement Data 
l t inu ing  Operations: 
let Revenues. .................... 


-1perat ing Income;. ............... 

Zarnings (Loss) ................... 

Zarnings (Loss) Per Common 

Share - Basic .................. 

Sarnings (Loss) Per  Common 

Share - Diluted ................. 

;continued Operations: 
l e t  Revenues ....... .....-......... 

lperat ing Earnings (Loss ) ........ 


-'3arnings (ZoSs) ..:2 . .  ............ 

:Loss) Earnings Per Common 
. Share - Basic ..................-.. 

:Loss) Earnings Per Common 

Share - Diluted................ 

xulative Ef fec t .o f  Change i n  
iccounting P r inc ip l e  ............. 

~ o s sPer Common Share - Basic . . . . .  
~ o s sPer corn& Share - Diluted. .  
-ghted Average Common Shares 
Jutstanding - Basic.............. 

-ghted Average Common Shares 
luts tanding - Diluted ............ 

:king Capi ta l .................... 

:a1 Assets ........................ 

19-Term ~ e h t  ..................... 
>ckholders'  Equity ............... 
~g-Term Debt a s  a Percentage 
3 f ' ~ o t a lC a p i t a l i z a t i o n ( a )....... 
>k Value Per Common Share 
lu t s tanding (b).;.................. 
:urn on Average Stockholders '  
3qui ty(c)........................ 
$ r a t i n g  Data -.
r ln ing  Group: 

ir Corners Operations : 

t a ted  Crude O i l  Capacity 


Ut i l i zed ....................... 
7efinery Sourced Sales Bar re l s  

(Bbls/Day)..................... 



----- 
LGE> 

Total  Cap i t a l i za t ion  i s  defined a s  Long-Term Debt, n e t  of cur ren t  
por t ion  p lus  T o t a l  Stockholders '  Equity. 
~ o o kvalue per  common share  is def ined a s  To ta l  Stockholders'  Equity 
divided by number of common shares  outstanding, net  of t r ea su ry  
shares.  
Return on Average Stockholders '  Equity i s  defined a s  Net'Earnings 
divided by t h e  average of Total  Stoclcholders' Equity a t  t h e  b q g i w i n g  
of each year  and ~ o t a l  ~ t o c k h o l d e r s 'Equity a t  t h e  end of each year .  
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jtoclis cuncntly include loc;~lly produced nntuml ~ n s  liquids and condcnsatc as well ffi othcr ;ccdstoclis producer1 oul~ide ofthe Four Corncrs ar 
~ n m tsignifimnt of h a e  otl~cr fcrdsrocks x e  natural gas liquids, consist in^ oFl~arurn1gasoline, normal buimc, and ;sob,wnc. 

) w  Cinizi rcfit~cry is copnble o f  processing npprnximnlely 6,000 bnrrcls per dny of n ~ t ~ ~ r n l  g u  liquids. An ndcquntc supply of notuml gas liquid: 

able for dclirery to our Ciniza refincry primarily thmugh n pipElie we own tho1 col~necu tile refinery to a nntuml :us liquids nmcessino planL 
-. 
mtly acquire the majoricy of our  natural gas liquidsfeedstocksby n long-term ngreemenL 

Ne purchffie crude oil from nnumber ofsources, including major oil companies and independent producers, under arrangements that contain 
;dl-responstvrprici~~gprovisions. Many of thescnrmngrmenls nre subjcct to cnncrlloiion~by e i r l t ~ ~ ~ n r r y  or hove terms o?onc ycnror lcss. In 
tion, thcsc m ~ c m e n t s  arc subjccl lo periodic renegotiation, wl~icli could rcsult in our paying higher or lower relative prices for crude oil. . 
I u r  Cinizo and Bloomfield r e h e r i e s  continue to be  aFiected by reduced crude oil production in the Four Comers are& For n further discussion c 

nntter, including our plans to hansport cntde nil thro~igh a pipeline ncquired in 2005, see the discussion in ourRiskFactors section in Item IA 

r d i g  feedstocks nt our Cinim and Bloomfield refineries. 


MrrhzfingondLJisfrib~rrion 

"/ICFOllr,I:&&(\Ye moun ilie rnmkek For our Four Comers rcfiocries inro nvo t ies ,  which renrcscnt v w i n c  rcfininc mnrein notmtia 

l.hi~~kh&w&nin! m n r ~ r nnoIcntinl3nd is lhc Follr Corners nrm. Tiy~2includes both thc Albuqucrqoe, New Meyico and FlngslnF, Ariz 


j. thc lxpcsr mnr1;cts in New hlcxico m d  Northern Arizona, resncctivclv. The Tier 2 mnrkcx nre primnrily supplied frim our Ciniwrrfincry, 

"erminol Operufiom. We own n tinishea products terminal near Flagstaff, Arizona, with a daily cnpacity of6,000 barrels per day. Thisterminal 
oximntely 61,000 barrels offinished product tanknge and ntrucklonding mck with three loading spots.Product dcliveries to this terminn1 are m; 
~ c l r&m our FoxComen reEine@s. 

Ne nlso orm nfinished products terminal in Albuqueque,Nerv Mexico, wid1 a daily cnpncity oF10,OOO bnrreb per dny. This terminal hns 
oldmntely 170,000 barrels offmished product tnnkoge nnd n h c k  loading rnck with hvo loading spots. Productdeliveries to this terminnl aremi 
uck orby pipeline, including deliveries ?%om our Cimizarefinery. 

R&ed Product Salcs. 

I u r r e h e d  products, includingproducts our refining group acquires fmm other sources, nrc sold through independentwholesole and retailers, 
meffiial nccounk. our own retoil units, and Sales and exohanoes with l n r ~ e  oil comoanies. Refined nroducts nroduced at the refineries were 

ct sales to wl~olesalcn, rctnilen and comrncrcinl customers 
c t  sales to our own retail mils 
j ood cxchmges with largo oil companies 
I . 

: ~ d c  ail supply for our Four Corners rcfincrirs comes primarily from thc Fou: Corncrs oren and is cithrr c o m c c ~ ~ d  by pipelines, including 
lines we own. or delivered by our U U C ~ ~to  pipeline inicction points orrcfincr, tnnlm~,e. Our nioeline svstcm rcachcs inro the San Juan Basin. 
:ed in the ~ o " r  Comers w < m d  connects with local 6ommod carderpipelin&. \Vr cirrent1y'o;vn npp~oximntely 250 miles o f  pipeline Tor 

7 
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We purchase crude oil from a number of sources, includingmajor oil companies and independent producers, under 
ngements that contain market-responsive pricing provisions. Many of these nrrangements are subject to cancelIation by 
er party orhave terms of one year or less. In addition, these arrangementsare subjectto periodic renegotiation, which cc 
~ l tin our paying lljgher or lower relative prices for crude oil. 

Our Ciniza and Bloom6eld reiineries continue to be af-fectedby reduced crude oil production in the Four Comers area 
Four Corners basin is a mature production area and as a result is subject to a natural decline in production over time, ?? 

lral declineis being offset to some extentby new drilling, field ~vorkovers,and secondary recovery projects, which have 
llted in additional production 'om existing reserves. 

. . 

As a result of h e  declining production of crude oil in the Four Comers area in recent years, we llave nor been able to cc 
ctively obtain soficicnt amounls of crude oil Lo operaft:our Four Comers rebfinerieszt hll capacity. Crude oil utiliznuo? 
s for our Four Comers refincries have declincd irom 87% in 1939to 67% in 2003. Qur cunent prolcchons of Four Corn' 
le oil production inhcatc that our crude oil demand will exceed the crude oil supply that is avnilnblc from locnl sources 
foreseeable fuhne and that our crude oil capacity utilization rates at our Four ~ & e r srefinerieswill continue to decline. 
i tional m d e  oil or other refinery feedstocks become available in the future, wemay increase production m s  at omFou 
ners refineries depending on the demand for finished products a d  the r e f i ~ n gmargins attainable. To that end, we conti. 
ssess Short-term and long-term optionslo address the continuing decline.inFour Comers crude oil production. The optic- -
~gconsidered iaclude: 

evaluatingpotentiallyeconomic sources of crude oil produced outsidethe F,ourCorners area, includingwaysto redlice 
raw material transportationcosts to our refineries, 
. . 
.wduatingways to encourngefirther production in the Four Comers area, 

changes in operation/conf?gurationof equipment at one or both refineries to furiherthe integration of the two refineriel 
and reduce fixed costs, and . . 

sdficieut further decline in mw material supply, the temporary?partial or permanent discontinmce of operation^ 
one or more refineries. 

None'ofthese options, however, may prove to be economicallyviable. We cannbt assureyou that the Four Comers CIUI 

apply for our Ciiza and Bloomfield refineries will continueto be available at all or on acceptableterms forthe long tel 
ause large porlions ofthe-refineries' costs are fixed, any significantintenuption or declinein the supply of crude oil or 
:r feedstockswould have an adverse effect on our Four Comersreiinery ,operationsw d  on our overall operations. 

Crude oil supply for our Four Comers refineries comes primarily from tlle Four Comers area and is either connected by 
:line%includingpipelines we own, or delivered by our trucks to pipeline injectionpoints or refinery tankage. Ourpipelit 
:em reaches'ioto the Paradox and San Juan Basins, located in the Four Comers area and comects-withlocal common 
ierpipelines. We currently own approximately 250miles ofpipeline for gathering and delivering crude oil lo the refiner 
:Ciniza.reiinery receives natural gas liquids primarily through a 13-mile pipeline we owi  that is connecled lo a natural g 
ids processing plant 

Marketing aild Distribution 

The Fom ConlersMarlcei. We group the marltets for our Four Comers refineries into bvo tiers, which represent varyin! 
ling margin potential. Tier I has the highest refining margin potential and is the Four Comers area. Tier 2 includesbolh 
uquerque and FIagstafJ'areas: the largest marltets in New Mexico, and Norihem Arizona. The Tier 2markets are primai 
?lied irom ow Ciniza refinery. 
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includcd in the compulotion oTthc nrnounl act ronh in !he prcccding senlcnce ncecssnrily is on "oiiilinlc'! orlhc iegistmnt.) 

55,355,584 rhnrcs orcommon Stock,pnrvoluc 5.01 pc r shm,  mcrc oualnnding on Fcbmnry 16,1007. 

DOCUhlENTS INCORPOlWTED BYIlEFERENCE 
Portions orthc rcgistmnl's proxy slnlcrnenl Tor ils nnnuol mecling ors~ockl~olders to bc hcld on M q v  14, 1007, which proxy 
atotcmcnl will be filcd wilh lllc Secaririw ondExchongc Commission milhin I20 doys oficrDcccrnber 3 1.7006, nre irtcorpomicd 



l lems I nnd 2. Business and  Properlies 

COMPANY OVERVIEW 

Reierences herein l o  Holly Corporation include Hdly Corporation nnd its consolidnled subsidiaries. In nccordnnce 
with lhc Securities ond Excliunge Commission's ("SEC'7 '?'lain English" guidelines, this Annual Report on Form 
10-K hns been wrilten in the fin1 person. In lhis documenl, the words "we": "our", "ours" nnd "us"rcrcr only to 
Holly Corpornlion nnd ils consolidnled subsidinries or lo Holly Corporation or nn individual subsidinr)' nnd not to 
nny otherperson. 

We ore principnlly M independent pclroleum refiner which produces high value light products such as gnsoline. 
diesel fud nnd jel fuel. We were incorporated in Delawnrc in 1947 nnd maintain our principal corporate ofiices ot 
100 Crescenl Courl, Suile 1600, Dallas, Texas 75201-6915. Our telephone number is 214-871-5555 and our 
interne! website nddress is www.liollvcom.com. The inlormotion conlained on our websile does not constitute purl 
of this Annunl Reporl on Form 1 0 X  A copy of this Annunl Reporl on Form 10-K will be  provided without charge 
upon written request lo lhc VicePresidcnl, InveslorRelations 01 the above address. A direct link lo our filings nt tlic 
SEC web sile is nvnilnble on our website on lhe Investors poge. Also avnilable on our website nn: copies of our 
Comomle Govrmnnce Guidelines, Audit Committee Chnrler. Comnensnlion Cornmiltee Chnrler. Nominnline 1 
~ o G o n t eGovernnncc Conmillre ~ h n n e rnrid Code orI31rsine.k ~ o n i u c lnnd Elhics, nll oiwbich will bc provid'cd 
will~outchnrsc upon writlm rrqucsl lo lhc Vice President, Investor Relotions ot lltc nbovc addrcss. Our Code ol 
Business ~ o i d u c tond Ethics &lies to all of our oniiers, employees nnd directors, including our principal 
executive oflicer, principal finanunl ofiijcer nnd principnl nccounting ofiicer. On April 24 2004, our stock bcgm 
lmding on ihe New York Stock Exchnnge under the lrading symbol "HOC". Our stock formerly vndcd on h e  
AmcricM Slock Exchnnpe. 

In 3uly 2004, we com~leledthe inidnl public offcring allimiled pnmcrship interests in Holly Energ. Pnrlners, L P .  
("HEP"),n Delownre limited purbership tho1 also lrndes on lhc New York Stock EXchMge under the Lmding symbol ' 

"HEP". WEP wns formed to ncquire, own and operule subsiantinlly all 'of the refined producl pipeline nnd 
teoniinlling nssels thnl support our refining nnd mnrketing operptions- in wesl Texas, New Mexico, Ulnh nnd 
& Z M ~  and n.70% inlerezl in Rio Grande Pipeline Company ("Rjo Gmnde"). We inilinlly consolidated the results 
of HEP and showed h e  interesl we did no1 own as n minority inlercsl in ownership and earnings. On luly 6, 2005, 
we closed on n lrnnsnclion ior HEP lo ncquire our two 65-mile parallel inlcrmedinle feedstock pipelines which 
connec! our Lovinelon nod h e s i n .  New Mexico fndlilies. which reduced our ownershio inlcresl m HEP lo 45.0%. 
U n d a  tlieprovisio> o r t h c ~ i n m c i i.%ccounting~wndrur l s~nn id(.'FASB') ln t~rprcta l i~kNo. ("FIN)3b (rrviscd). 
"Consolidolion o r  Variable Interest Enliti~.s." we deconsolidalad HEP cficctive lulv 1. 2005. The dcconsoliJitlion 
has bccn prcsenlcd imm July 1,2005 ionvord, nnd o w  shore of Uie enminps of HEP from July 1,2005 is reported 
using the equily mclhod olnccounting. 

.As o f D c c d e r 3 1 , 2 0 0 6 ,  we: 
owned and operntcd trvo relinerits consisling 01n pelrnlcum reiinery in  Arleain. New Mexico Ulnt is 
operuled in conjunction with crude oil dislillnlion nnd vacuum disWlntion ond otherincililies situntcd 65 
miles awoy in Lovington, New Mexico (collectively known ns ihe "Nnvnjo Retincry"), nnd n refinery in 
Woods Cross, Ulnh ("Woods Cross Refinery");. ouqed nppmximntely 800 miles olcrude oil pipelines locnted principally in wesl Texns nnd New Mexico;.- o\\qed 100% o r M C  Asphall Pnrlners, whidt mnnuiaclures nnd murkels asphnll pmducls from van-ous 
terminals in Arizona and New Mexico and does business under Ute name ol"H,olly Asphalt Compnny;"und 
owned o 45% inlerest in HEP (which includes our 2% genernl partnership interesl), which has logislics 
nssels includin~neomximntelv 1.700 miles of eelroleurn oroduct ninelines locnted in Texas. NewMexico- .. .. 
nnd OMehomn (including 340 n~ilcsof lcascd pipclinc); clcven rclined producl lerminols; 1k1.o rciincry 
truck nck iocililirs; o rrfinrd producls tnnk Tom racili~y;and s 7075 inlcrtst in Rio Gmnde. 

snit Lake Cily, has n crude c o p n ~ t yof26,000 BPSD and is bpenled by Holly Refining & ~ a r k e l i n g ~ o m ~ o n ~-
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ioliowing table details the avenge aggregate daily number o i  barrels of petroieum products transported on our pipelines in each oi 
2eriods set forth below ior Holly and for third parties. 

Years Ended December31. 
2006 20051'1 2004 2003 200; 

ned products transported for (bpd): 
Y 126,929 94,473 65,525 51.456 55.26 
j parties (2) 62,655 -65.053 -29,967 23,469 13,5i 
3tal 189,584 159,526 95.492 -74.925 68,81- = - - -
2tal annual barrels in thousands ("mbbls") 69.1 98 -58227 34,950 -27,348 25.1:---- - = 

Includes volumes transported on the pipelines acquired iiom Alon on February 28, 2005, and volumes transported on the 
intermediate Pipelines acquired on July 8, 2005. 

Includes Rio Grande Pipeline voiumes beginning June 39 2003,when we increased our ownership from 25% to 70% and began 

consolidating the results of Rio Grande Pipeline. 


following table sets forth certain operating data for each of our petroleum product pipelines. Except as shown below, we own 1009 
-efined product pipelines. Throughput is the total average number of barrels per day transported on a pipeline, but does not aggreg 
eis moved between different points on the same pipeline. Revenues reflect tariff revenues generated by barrels shipped from an or 
delivery pointon a pipeline. Revenues also include payments made by Alon under capacity ieaseamngements on our Orla to Ei 

- .3pipeline;-~nder-thesearrangements;we-providespaceonpipeiinemrtheshipmenup-to 20;OOO.barrels of refined product 
Alon pays us whether or not it actually ships the full volumes of refined products it is entitled to ship. To the extent Alon does not u 

apacity, we are entitled to Use it We calculate the-%pacity BfbUr pipelines baszd on the throughput =pacity for barrels of gasolint 
valent that may be transported In the existing configuration; In some cases, this includes the use of drag reducing agents. 

Approxlmak
Oiameler Length Capac

inand Destination (inches) (miles) lbpd 
ned Product Pipelines: 

6 156 24.0C 
LIS IU.0 

sia. NM to Moriarly, NlvlIzJ 12/8 21 5 45.0 
am. NM to Bloomfield. NM(2J 8 191 I 
Spring, TX to Abilene. TX41 618 105 20,OC 
Spring, TX to Wichita Falls, TX(41 618 227 23,OC 
iita Fails. TX to Duncan, OK(") 6 47 21,OC 
and, TX to Orla. W4) 811 0 135 25,OC 
mediate Product Pipelines: 
ngton, NM to Artesia. NM[51 8 65 48,OC 
ngton, NM to Artesia, NMi5) 10 65 72,OC 
Grande Pipeline Company: 
Grande Pipeiinei61 8 249 27,OC 

Includes20,000bpd of  capacity on ihe Orla to ElPaso segment of this pipeline that is leased to Alon under capacity lease 
agreements. 

The White Lakes Junction to Moriarty segment of our Artesla to Moriarty pipeline and our Moriarty to Bloomfield pipeline isleasec 

from Mid-America Pipeline Company, LLC under a long-term lease agreement. 

Capacity for /his pipeline is reflected inthe hformation for the Artesia to Moriariy pipeline. 

Acquired from Alon on February 28,2005. 

Acquired from Holly on July 8, 2005. 

We have a 70% joint venture inlerest in the entity that owns this pipeline. Capacity reflecls a 100% interest We increased our 

ownership interest in Rio Grande Pipeline Company from 25% to 70% on June 30, 2003. 

the years ended December 31,2006 and 2005, Holly shipped an aggregate of 52.6% and 50.4%, respectively, of the petroleum 
lucts transported on our refined product pipelines and 100% of the petroieum products transported on our Intermediate Pipelines. F 
same periods, these pipelines transported approximately 95% of the light refined products produced by Holly's Navajo Refinery. 
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Tnhlc orCnntmts 

YALWO!S OPERATIONS ' 

ReFlNING 
OnDecember 31,2006, our refining operntions included 18 refineries in the United Stntes, Cnnnda, nnd Arubn with n combined total 
throughput cnpnclty of npproximalely 3.3 million hnmls per day (BPD).The follo~ving tnble presents the locntions of these refineries 
nnd their feedstock throughput cnpncilies. These capncidcs cxclude nny throughput enhancements completed nfterDcccmbcr31, 
2006. 

,isuCDcermb~r31.%06 
mruushpv l  O l p v d l ~  ["I 

Rrlinc- LnrllUun Iborr& per drill 

Pod Arthur Tcxos 295,000$i$jry~~,+--=--?~-- ,"~y~!~w~!l~:'-'~"-'""'"'"'.'=""~:,$r3~~*~~*&~+>~y*-*~~$~z~ripiTa~
*,,,.,.-.r a.Gq.,,-w=---.; :.;&. 

Houston Texns . 130,000~ ~ @ & ~ l ; m . ~ ~ ~ ~ L ~ ~ ~ @ g ~ @ ~ ~ ~ g ~ ~ ~ g ~ ~ ~ i F ~ ; w ~ ~ ~ o ~ q !  
Kmb. Springs Looisinno 85,WO

' r T ~ - ~ ~ ~ ~ . ~ , . & ~ --1"- ...+%? -..... =*-- Lym----- >*.. i;;;....,,a "..W..B ~ = 7 ! e ~ + w & m ~ ~ w ~ ~ # ~ 2 ~ ~ # ~ 3 ~ ~ 7 ~ ; ~ ~ ~ ~ u m ~ ~ ~ ~ : ~ ~ ~ 2 2 0 ~ ~ @ @ / 
. . 

i=sW+&-==----w5i~.c%%km-~ ~ ~ ~ ~ z q ? % c v - ~ . .- . --F - T ~ ~ ~ a ~ ~ ~ a a ~ - ~ - ; i = ~ ; 3 ~ M ~ i ~ ~ ~ ~ ~ 1 o r , ~ ~ ~ ' " i i - ~ ~ ~ z - ~ g ; ~..-,---
Wilmington Cnllfornia 135.000

!.*- 4==~-..*>::~~=Se::~","~:iw--=.='i-..-.-..-% . L r-.r.....r 3 0 5 ~ 0 0 . 0 f~ * - ~ * < ~ ! - B ~ ~ ~ : ~ 
)- Hbr,. l~*~r&z~*js*.s,;:~*<%.-.-,o..,".n.,,j&L&,Z;-:, r*r*-,..,,=.,--7 L
, 
Mid-Continenkhmprmgrn3ir--+.-'~xi~$$gjg~~&i"'pg~i~i,w~~fi~~.~~~~:qr_!~~&3rga~;l,. ~ ~ ! 1 ~ , k ~ 3 ~ E ~ ~I*.,,. :Z;:;,Z;::$%,..-)L,,~~,,.;. A , . . ~ ~ ~,#IF"!;$ s.v-- -L= i! -, 


McKcc Texas 170,000 
~ ~ ~ j 2 % % ~ * ~ ~ 3 i ~ : % 3 ~ ~ i # m ~ ~ * ~ @ ~ ~ ~ ~ ~ h ~ $.,"?:..ar"".-,.,. 

Ardmore OMnhornn 90.000 

~ ~ ! i ~ - ~ ~ ~ ' p ~ i : ~ - s ~ , i s ~ z Z J & 4 & ~ & ~ ~ ~ ~ f " ~ t  . .  2. .OD?/
. , ~ ~ ~ s ~ ~ ~ % z & & ; ~ ~ ~ J ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ,z;:.z - ~ ~ r , . ~ ~ 3 ~ ~ w = ~ i E ? ' i ~ ~ = .. . ~ ~ ~ $ ~ ~ ~ 8 ~ p ~ ~ ~ ~ ~ ~ 2 ~ : 1 ~ y ~ ~ 6 ~ ' . ! l  

- ~$~13p&?&+~&3g@j~a3:~!Qii~~~~p~~7~pw&~p~g~#g+&333g;3:33~fi7~~~~~-- - ry.;.. <.ha ili~!%!iR.ii~,,ii&::lili- 7*-l - c 

~ 0 . 0 0 0  

(n) 'Throughput capacity" represents processed crude oil, intermedinks, nnd other feedstock. Totnl crude oil cnpocity is 
npjroximntely 2.8 million BPD: 

@) Rcprcsent. thc combincd cnpncilicsoE hvo refineries- the Corpus Christi Enst nnd Corpus Christi WcstRcfincries. 

We process o wide slate of feedstocks, including sour crude oils! intermcdlntcs, ond residual fuel oil (resid) which can typicnlly b c  
nlcrchnsed a t  differentinls bclow West Texns Intcrmcdinte, n benchmark cmdc oil. In 2CU6,sour crude oils, acidic sweet crude oils. r . ~ ~ --~~~ 

md rcsid reprcscnted 55C' ufour lhrouehputvolumes, swccrcrude oils rcprcscnkd 30%, and llle rcrnninin~ 15% wos co~nposedoi 
b],lcnd~tocl;rond olher fccdsrocl;~. Our ability to process significant nn~uunts of sour m d c  oils cnh~nccs ourcampcritivc position in 
Ule industry rclntive to refiners Ulot process primarily s%vcnt crude oils because sour crude oils typicnlly can be purchnscd nt 
differentials bclow sweet crude oils. 

3 
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The following tnblc prcscnls Ole pcncnugcs or princlp~lc11rn:cs ,od yields (onn combined basis) for the iuur rcrmcrirs i n  elis 
meion for tltc yezr cnded Dcccmbcr 31,2006. Tom1 throughput vulumw for thc Mid-Contincnl refining rcgion nvcrngcd 559,UUO 
BPD for the trkive months ended Deccmbcr 31,2006. 

Combined Mid-Continent Region C h ~ g c s  ond Yields 

Fisud 2006 AcNnl 


~~~ ~ 

sour crude oil 6% .,. *<zT.P--F--..- *L . ~ ~&- .*.--. -. . - - - z ~ ~ ~ ~$srm:*z,!:,:~ ~ ~ ~ ~ ~ ~ i , ! ~ ~ s ! ~ ? ~ , ~ : ~ ~ ~ ~ : < ~ m T . ~ > ~ s ~ 3 s - ~ . ~ : . . ~ - ~  
&&=crn+ --.,.." *. ,.-, ~ 3 ~ ~ 4 ~ $ 3 ~ ~ ~ 3 ; & ~ ~ ~ ~ ~ g ~ e 3 ~ ~ ~ 2 2 ~ z ; ~ ~ 2 L 7 3 a ~ & ~ ~ x + A m F ~ ~ f i ~ ~ ~ ~ ~ ~ ; 8 6 f Q ;. 

other feedstock 1%yk-.e.,..." .,g*,.E m:F".a~L-.- .7,7,.,.,,7:,".,.,,.,.,>. :%-:- -
es --a:x. E 3 ~ T c n ~ i o c l ; s s ~ g ; ~ ~ j ~ ~ : ; I i ~ ; 3 ~ @ ~ e ~ ! ; ~ F : i i i 3 i i I x 3 E i ~ I ~ $ ~ $ ~ g ~ ~ ~ i ~ j g ~ g ~ ~ ~ ~ ~ ~ ~ ~ ; ~ ~ ~ ~ ~ ~ ~ ~ n ~ ~  

" ~ S U E =---_, <--2T>?. ,.. .-;; __....-.--
1: ~ .*..-,, "..

;::;;;.;,,,;5,;,.:2?g.f.>-,-,; ,,.... 
othcr pmducls (includ?s \.~caum -p n s  nil. No. 6 fuel oil. petrolcum cokc. 

G h n i r ,  nnd otltcr) 9% 

Afenphis ReJncry. Our Mcriiphis Refinery is locnled in Tcnnesscc nlong the Mississippi Rivcr's Lnke MclCellu. It prncesses 
primnnly light sweet crude oils. Almostitll af ic; production is li&t producls, including regular w d  prcmium gosoline, dicscl, je t  
focls, ond petrochemicals. Crude oi l  is supplicd lo the rcfincry viu the Cnpline Pipeline nnd can also be received. along with othcr 
iccdstocl;s, via horge. The reflncry's producls om disuibusd vio w c k m c b  at our threc product kminnls, burgcs. ond a pipeline 
directly to the Mcmphis uirport 

Mclice I<c/i,,ery. Our McKce Rcfinery is lacntud in 1hc Tcsns Pnnhondle. i t  processes primarily swccl crude oils and produccs 
convcntionol gnsolinc, RBOLI, low-sulfur docscl, jct htcli, iind nrphnll. 'lhc rcfinery has scccss lo crude oil from Tcxos. O!donoma, 

knnsns, ond Colorado Utrough $id-parry ptpcl~ncs. Tiic rcfincry niso hns ccccss at Wichitn Folls,'l'uoi to third-p;!ny pipulinc; Lhot 
mnrpart cntdc oil from dtcTcxns Gulf Cox1 t~nd Wcst 'Ccxtr in thc hlld-Conlincnl region.'I\lhc rclinrry disuibutes iuproducrr 
primarily vin Vnlcro LP.'s pipclincs to mnikcls in TCS~LF, hlerico. Arizonn. Coiorndo, nnd Ukl~homn. NCIV 

Lilrro Rejincry. Our Limn Rcfinery is located in  Ohio betrvccn Tolcdo and Doyton. I t  currenUy processes primarily light sweet cmde 
ails. The refinery produccs c~nventional gosoline, RB09,diesel. jet fuels, nndpelrochemicnls. Crude oils are d~l ivercdto the rcfineri 
through the Mid-Vnllcy and Mnrnthon pipclincs. Thc mfinery's products nrc distibutcd through LheBuckeye nndlnlond pipeline 
syslcnls and by mi l  nnd w c k  to rnnrkcls in Ohio. Indinnn, Illinois, Michigun, ond western Pmnsylvnnie 

~ r r h e u r eRejinery. Our ArdmorcRcfincry is located in Ardmarc, Oklnhomn, npproximalcly 90miles from Oklohomn City. I t  
proccsscr medium sour nnd light sweet crudc oils into convcntion=l gnsolinc. low-sulfur diesel, ond nspholt. Crude oil is dclivcrcd to 
thc rcfincn* 1hroup.h Vnlcro LP.'scrudc oil ~athcrinp ond wnklinc syrlcms. other third-pnny pipelines, 2nd trucking opcrotions. 
Rcfincd pr>ducfs-m mnsportcd vin pipelines, nilc&, ond bucks. 

_..-.._**.-::. -.*.8:t7:!r:L=-'-,.,l:d,. .  . 
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Valero CEO sees fire-damaged refinery back by May 1 
=a! id., ?i. .2007 8 08ZM ET 

( ~ d d adelail, background thraughoul, byline) 


BY Robe0 Gibbons and Erwin Seba 


SAN ANTONIO. March 17 (Reuteml -Valem Energy Corp. cVL0.N Chairman and Chief Execulive Bill Klesse said on Saturday Initial 

produot~ from the company's lire-damaged 170,000 barrel per day Sunray, Texas. rellnery should begln flowing in the first week of April. 


.We will have this lnitialstarlup in the 85.000-95.000 barrel a day range: Klesse toid Reuters. 


611unils sxcept a deslroyed residual crude oil pioccsslng unit, which have been shut since a Feb. 16fire. should be bakk In aperailon by 

May I,with total output between @5.0W--

me distillala hydrotreater allhe Sunray refinow is expected lo come on line hvo weeks after lnilial slarl-up. Until that hydmtrealcr is back. 

the rchery  w ~ n ' lbe able lo produce ultra-low sulfur diesel. 


Klesse said the propane deasphalting unil, which processes r-idual crude oil and where the firs originated, was mmplstely destroyed. 


11 will be "eight monlhs to a year' before they restoie the apaclly to process rasidual crude oil at h e  McKee refinery. 


~lssssestimated properly damage a! the reiinev lo be behveen 530 million and 540 million. He did not have an sslirnats of lost revunue 

dua to h e  refinewshUtdown. 


Leading U.S. rsnner ~a le rosees per-barrel crude oil prices running 'in lhk 555-585range: Kiesrs said. 


"115 fairly clear OPEC Is deimnding an OPEC-baskel p ice in the mid-$505. which puts (benchmark U.S. cash crude West Texas 

Intenedlale) lo the 560s.'hesaid. 


Vaiem sees the world 'adequalsly supplied' With crude oil currently. Klessesaid. 'We're not seslng any shodage.' 


RIC~,gasoline-producing llghl. Sweet crude B being bid upin relation lo oher crudes becauseof high gasoline demand, according to 

Klesse. 


U.S. ethanol produceon should meet a mandated target forannual gasoline blendslock supply o f 7 5  billion gallons by no later than 2009 
and perhaps as early as 2008, well in  advonce of a 2012 target, Klesre said. 

0fleuler. 2M7. All rights resewed. fle~ublimtion orredishibulion ol ReuQrs conlent. 1nclud;q by nchhg, iraming arsimibrmans, is expressly piohibiled 
vlithout theprlorwrlllen consed 01 Neuters. fleders and the Reulers sphere lago are registered tradzmarks and tndema*r ol !he Acuters group ol 
mmpaniei =roundthe world. 

Close This Windo'# 
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1992 HORIZONTAL MERGER GUIDELINES 
[WITITAPRK 8,1997, REVISIONS TO SECT1ON 4 ON 

The U.S. Department of Justice ("Depariment") and Federal Trade 
Commission ("Commission") today jointly issued Horizontal Merger 
Guidelines revising the Department's 1984 Merger Guidelines and the 
Commission's 1982 Statement Concerning Horizontal Merger Guidelines. 
The release marlcs the k s t  time that the iwo federal agencies that share 
antibust enforcement jurisdiction have issued joint guidelines. 

Central to the 1992 Deparbnent of Justice and Federal Trade Commission 
I-Iorizontal Merger Guidelines is a recognition that sound merger 
enforcement is an essential component of our free enterprise system 
benefitting the competitiveness of American firms and the welfare of 
Anlaican consumers. Sound merger enforcement must prevent 
anticompetitive mergers yet avoid deterring the larger universe of 
procompetitive or competitively neutral mergers. The 1992 Horizontal 
Merger Guidelines implement this objective by describing the analytical 
foundations of merger enforcement and providing guidance enabling the 
business community to avoid antimst problems when p lming  mergers. 
The Department k s t  released Merger Guidelines in 1968 in order to inform 
the business c o m i t y  of the analysis applied by the Departmentto 
mergers under the federal antitrust laws. The 1968 Merger Guidelines 
eventually fell into disuse, both internally and externally, as they were 
eclipsed by developments in legal and economic thinking about mergers. 

In 1982, the Department released revised Merger Guidelines which, 
reflecting those developments, departed dramatically from the 1968 version. 
Relative to the Deparbnent;~ actual practice, however, the 1982 Merger 
Guidelines represented an evolutionary not evolutionary change. On the 
same dale, the Commission released its Statement Concerning Horizontal 
Mergers highlighting the principal considerations guiding the Commission's 
horizontal merger enforcement and noting the "considerable weight" given 
by tlie Coinmission to the Department's 1982 Merger Guidelines. 

The Department's current Merger Guidelines, released in 1984, refined and 
clarified tl~e analytical framework of the 1982 Merger Guidelines. Although 
the agencies' experience with tlie 1982 Merger Guidelines reaffirmed the 
soundness of its underlying principles, the Department concluded that there 
remained room for improvement. 

The revisions embodied in the 7992 Horizontal Merger Guidelines reflect 
the next logical step in the development of the agencies' analysis of mergers. 
They reflect the Department's experience in applying the 1982 and 1984 
Merger Guidelines as well as the Commission's experience in applying those 
guidelines and the Commission's 1982 Statement. Both the Department and 



to create or enhance marlcet power or to facilitate its exercise. 

1.nllARliET DEFINTJON, iVlXASmRIENT AND 

CONCENTRATION 


1.0 Overview 

A merger is unlikely to create or enhance marlcet power or to facilitate its 
exercise &less it significantly increases concentration and results in a 

. 	 concentrated marlcef properly defmed andmeasured. Mergers that either do 
not significantly increase. concentration or do not result in a concentrated 
market ordinarily require no further analysis. 

The a n a l ~ c  process descnied in this section ensures that the Agency 

evaluates the likely competitive impact of a merger within the-context of 

economically meaningful markets-i.e., markets that could be subject to the 

exercise of marlcet power. Accordingly, for each product or service 

bereafter "product") of each merging firm,the Agency seelts to define a 

market in which firms could effectively exercise marlcet power ifthey were 

able to coordinate their actions. 


. . .  

Marlcet desnition focuses solely on demand substitution factors--i.e., 

possible consumerresponses. Supply substitution factors-i.e., possible 

productionresponses-are considered elsewhere in the Guidelines in the 

identification of firms that participate in the relevant market and the analysis 

of entry. See Sections 1.3 and 3. 


. of nroducts and a geoma~liic area in wl-ceri . . .  or- .j 

the onlv present and future producer or seller n f those 7 

lilcely would imnnse a t  . . 
le&- II 

constant. A relevant marlcet is a group of products and a geographic area 

that is no bigger than necessary to satisfy h - s  test. The "small but significant 

and non-transitory" increase in pnce is employed solely as a methodological 

tool for the analysis of mergers: it is not a tolerance level for price increases. , 


Absent price discrimination, a relevant marlcet is described by a product or 

group of products and a geographic area. h determining whether a 

hypothetical monopolist would be in aposition to exercise marlcet power, it 

is necessary to evaluate the lilcely demand responses of consumers to aprice 

increase. A price increase could be made unprofitable by consumers either 

switching to other products or switching to the same product produced by 

firms at other locations. The nature and magnitude of these two types of 

demand responses respectively determine the scope of the product market 

and the geographic market. 


In contrast, where a hypothetical monopolist lilcely would discriminate in 

prices charged to different groups of buyers, distinguished, for example, by 

their uses or locations, the Agency may delineate different relevant marlcets 




corresponding to each such buyer group. Competition for sales to each such 
group may be affected differently by a particular merger and marlcets are 
delineated by evaluating the demand response of each such buyer group. A 
relevant marlcet of this lend is described by a collection of products for sale 
to a given group of buyers. 

Once defined, a relevant marlcet must be measured in terms of its 
participants and concentration. Participants include firms currently 
producing or selling the market's products in the marlcet's geographic area. 
In addition, participants may include other firms depending on their likely 
supply responses to a "small but significant and nontransitory" price 
increase. A firm is viewed as aparticipant if, in response to a "small but 
sigmficant and nontransitory" price increase, it hlcely would enterrapidly 
into production or sale of a marlcetproduct in the market's me4 without 
incurring sipiiicant sunlc costs of entry and exit. Firms lilcely to make any 
of these supply responses are considered to be "uncommitted" entrants 
because their suppIy response would create new production or sale in the 
relevantmaflcet and because that production or sale could be quicldy 

terminated without significant lossll) 

Uncommitted entrants are capable of making such quiclc and uncommitted 
supply responses that tl~ey likely influenced the m a k e  premerger, would 
influence it post-merger, and accordingly are considered as marlcet 
participants at both times. This analysis of market definition and marlcet 
measurement applies equally to foreign and domestic firms. 

If the process of rnarlcet definition and marlcet measurement identifies one or 
more relevant marlcets in which the merging firms are both participants, then 

- the merger is considered to be horizontal. Sections 1 .I through 1.5 descnie 
in greater detail how product and geographic marlcets will be deked ,  how 
marlcet shares will be calculated and how market concentration will be 
assessed. 

1.1Product Marlcet Definition 

The Agency will f i s t  define the relevant product marlcet with respect to 

each of the products of eacl~ of tlie merging firms!% 

1.I 1 General Starldards 

Absent price discrimination, the Agency will delineate the product marlcet to 
be a product or g o u p  of products such that a hypotl~etical profit-maximizing 
firm that was the only present and future seller of those products 

("n~onopolist") lilcely would impose at least a "small but significant and 

nontransitory" increase in price. That is, assuming that buyers lilcely would 
respond to an increase in price for a tentatively identified product group 
only by shifting to otherproducts, what would happen? If the alternatives 
were, in the aggregate, sufficiently attractive at their existing terms of sale, 
an attempt to raise prices would result in a reduction of sales large enough 



of their relative advantages in serving different buyers or groups of buyers. 
Physical capacity or reserves generally will be used if it is these measures 

that most effectively distinguish firms.('-3 Typically, annual data areused, 
but where individual sales are large and infrequent so that annual data may , 

be unrepresentative, the Agency may measure marlcet shares over a long=' 
period of time. 

In measuring a firm's market sl~are, the Agency will not include its sales or 
capacity to the extent that the W s  capacity is committed or so profitably 
employed outside the relevant market that it would not be available to 
respond to an increase in price in the marltet. 

1.42 Price Discrimination nlarlcets 

When markets are d e h e d  on the basis ofprice discrimination (Sections 
1.I2and 1.221, the Agency ~yillinclude only sales lilcely to be made into, or 
capacity likely to  be used to supply, the relevant marlcet in response to a 
"sn~allbut significant and nontransitory" price increase. 

1.43 Special Factors Affecting Foreign T'iu-ms 

Marlcet shares will be assigned to foreign competitors in the same way in 
which they are assigned to domestic competitors. However, if exchange 
rates fluctuate significantly, so that comparable dollar calculations on an 
annual basis may be unrepresentative, the Agency may measure market 
shares over a period longer than one year. 

If shipments e o m  a particular cnunby to the United States are subject to a 
quota, the market shares assigned to firms in that country will not exceed the 

amount of shipments by such firms allowedunder the quota.m 

In the case of restraints that limit imports to some percentage of the total 
amount of the product sold in the United States (i-e., percentage quotas), a 
domestic price increase that reduced domestic consumption also would 
reduce the volume of imports into the United States. Accordingly, actual 
import sales and capacity data will be reduced for purposes of calculating 
markel shares. Finally, a single marlcet share may be assigned to a coun&y 
or group of countries if firms in that country or group of countries act in 
coordination. 

1.5 Concentration and Marlcet Shares 

Market concentration is a hnction of the number of firms in a market and 
their respective ma~ltet shares. As an aid to the interpretation of mailtet data, 
the Agency will use tlle Heriindahl-Hirschman Index ("HHI") of market 
concentration. The E L I  is calculated by summing the squares of the 

individual mailtet shares of all the participants.llZ2Unlilre the four--firm 
concentration ratio, the FII-IIreflects both the distribution of the marlcet 
shares of the top four iimx and the composition of the marlcet outside the 



top four firms. It also gives proportionately greater weight to the marlcet 
shares of the larger firms, in accord with their relative importance in 
competitive interactions. 

The Agency divides the specmm of marlcet concenuadon as measured by 
the I-fill into three reeions that can be broadlv character~zed as 

rpsiiltinv re!zions nrovide a usefill framework fnrmerver analysis, the 

-.
Issues. 

1.51.General Standards 

In evaluating horizontal mergers, the Agency will consider boththe post- 
merger marlcet concentration and tlie increase in concenhation resulting. 

eom the merger.(ls) 

Market concentration is a useful indicator of the lilcely potential competitive 
effect of a merger. The general standards for horizontal mergers are as 
follows: 

a) Post-Merger HHI Below 1000. The Agency regards markets in 
this region to be unconcentrated. Mergers resulting in 
unconcentrated marlcets are unlilcely to have adverse competitive 
effects and ordinarily require no further analysis. 

b) Post-Merger HHl Between 1000 and 1800. The Agency 
regards markets in this region to be moderately concenbated. 
Mergers producing an increase in the HHI of less than 100 points 
in moderately concentrated marlcets post-merger are unlilcely to 
have adverse competitive consequences and ordinarily require no 
further analysis. Mergers producing an increase in the HHl of 
more than 100 points in moderately concentrated marlcets post- 
merger potentially raise significant competilive concerns 
depending on the factors set forth in Sections 2-5 of the 
Guidelines. 

' c) Post-Merger HHIAbove 1800. The Agency regards markets in 
this region to be higllly concentrated. Mergers produciTlg an 
increase in the HHI of less than 50 points, even in highly 
concentrated marlcets post-merger, are unlikely to have adverse 
competitive consequences and ordinarily require no further 
analysis. Mergers producing an increase in the HHI of more than 
50 points in highly concentrated marlcets post-merger potentially 
raise significant competitive concerns, depending on the factors 
set forth in Sections 2-5 of the Guidelines. Where the post-merye< 



HHJ exceeds 1800, it will be presumed that mergers producing an 
increase in the Hlll of more than 100ooints are lilcelv to create or: 
enhance market power or Sacilltare its exercise. I'he presumption 
may be overcome by a showing that factors set forth in Sections 
2-5of the Guidelines malce it &likely that the merger will create . .  

or enhance market power or facilitate its exercise, in light of 
market concentration and market shares. 

. . . . 

1.52 Factors Affecting the Significance of Market Shares and 
Concentration 

The post-merger level of marlcet concentration and the change in 
concentration resulting from a merger afYect the degree to which a merger 
raises competitive concerns. However, in some situations, marlcet share and 
marlcet concentration data may either understate or overstate the lilcely 
future competitive significance of a firm or fin- in the marlcet or the impact 
of amerger. The following are examples of such situations. 

1.521 Changing Marlcet Conditions 

Marlcet comentration and market share data ofnecessity are based on 
historical evidence. However, recent or ongoing changes in the marlcet may 
indicate that the.current marlcet share of a particular firm either understates. 
or overstates the firm's future competitive sigmficance. For exaniple, if a 
new technology that is important to long-term competitive viability is 
available to other firms in the marlcet, but is not available to a particular 

'.firm,the Agency may conclude that the historica1,market share of that firm 
overstates its future competitive significance: The Agency mil  consider; 
reasonably predictable effects of recent or ongokg.changes in marker 

. conditionsin interprefing maiket concentration and market share data. 

1.522 Degree of Difrerence Between the Products and Locations in the 
. . Marlret and Substitutes Outside the Marlcet 

All else equal, the magnitude ofpotential competitive harm fiom'a merger is 
greater if a hypothetical monopolist would raise price within the relevant 
marketby substantially more than a "small but sipficant and 
nonbansitory" amount. This may occur when the demand substitutes outside 
the relevant marlcef as a group, are not close substitutes for the products and 
locations within the relevant market. There thus may be a wide gap in the 
.chain of demand substitutes at the edge of the product and geographic' 
m.arket. Under such circumstances, more marlcet power is at stalce in the 
relevant marlcet than in amarlcet in which a hypothetical monopolist would 
raise price by exactly five percent. 

2. THE POTENTIAL ADVERSE COMPETITRX EFFECTS OF 
MERGERS 



Other things being equal, market concentration affects the lilcelihood that 
one h,or a small group of firms, could successfully exercise market 
ower. The smaller the percentage of total supply that a firm controls, the 

;more severely it must restrict its own output in order to produce a given ' 
pnce increase, and the less lilcely it is that an output restriction will be 

.Frofitable. If collective action is necessary for file exercise of market power, 
-as the number of f m s  necessary to conb-01 a given percentage'of total 
supply decreases, the difficulties and costs of reaching and enforcing an 
understanding with respect to the control of that supply might be reduced. 

. . 	However,marltet share and concentratio11 data provide only the starting 
point for analyzing the competitive impact of a merger. Before determining 
whether to challenge a merger, the Agency also will assess the othermdcet 
factors that pertain to competitive effects, as well as entry, efficiencies and 
failure. 

This section considers some of the potential adverse competitive effects of 
mergers and the factors in addition to market concentration relevant to each. 
Because an individual merger may threaten to harm compefition through 
more than one of these effects, mergers will be analyzed in terms of as many 
potential adverse competitive effects as are appropriate. Enby, efficiencies, 
and failure are treated in Sections 3-5. 

2.1 Lessening o f ~ o m ~ e t i t i o n  Through Coordjnated interaction 

A merger may diminish competibon by enabling the h  s  selling in the 
,relevant marlcet more lilcely, more successfully, or niore completely to 
engage in coordinated lnterachon that banns consumers. Coormnated 
kteraction is compnsed of achons by a group of firms that are profitable for 
each of them only as a result of the accommodating reactions of the others. 
This bel~avlor includes tant or express collus~on, and may or may not be 

wful in and of itself, 

Successful coordinated interaction entails reaching terms of coordination 
that n e  profitable to the iirms .involved and an ability to detect and punish 
.deviations that would undermine the coordinated interaction. Detection and 
punishment of deviations ensure that coordinating %ins will fmd it more 
profitable to adhere to the terms of coordination than to pursue short-term 
profits from deviating, given the costs of reprisal. In this phase of the 
analysis: the Agency will examine the extent to which post-merger marlcet 
conditions are conducive to reaching terms of coordination, detecting 
deviations from those terms, and punishing such deviations. Depending 
upon the circumstances, the following market factors, among others, may be 
relevant: tl~e availability of lcey information concerning marlcet conditions, 
transactions and individual competitors; the extent of firm and product 
heterogeneity; pricing or marltetingpractices typically employed by firms in 
the marlcet; the characteristics ofbuyers and sellers; and the cha~acteristics 
of typical transactions. 

Certain marlcet conditions that are conducive to reaching terms of 
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coordination also may be conducive to detecting or punishing deviations 
bom those terms. For example, the extent of information available to firms 
in the marltet, or the extent of homogeneity, may be relevant to both the 
ability to reach terms of coordination and to detect or punish deviations 

-	 eom those terms. The extent to \vhich any specific marlcet condition will be 
relevant to one ormore of the conditions necessary to coordinated 
interaction will depend on the circumstances of the particular case. 

It is lilcely that marlcet conditions are conducive to coordinated interaction 
when the firms in the marlcet pre\:iously have engaged in express collusion 
and when the salient characteristics of the marlcet have not changed 
appreciably since lhe most recent such incident. Previous express collusion 
in another geographic marlcet will have the same weight when the salient 
characteristics of that other marlcet at the time oIthe collusion are 
conlparable to those in the relevant marltet. 

In analyzing the effect of a particular merger on coordinated interaction, the 
Agency is mindful of the difliculties ofpredicting lilcely future behavior 
based on the types of incomplete and sometimes contradictory information 
typically generated in merger investigations. Wl~etller a merger is likely to 
diminish competition by enabling firms more likely, more successfully or 
more completely to engage in coordinated interaction depends on whether 
marlcet conditions, on the whole, are conducive to reaching terms of 
coordination and detechg and punishing deviations from those terms. 

2.11 Conditions Conducive to Reaching Terms of Coordination . 

Firms coordinating their interactions need not reach complex terms 
concerning the allocation ofthe market output across firms or the level of 
the market prices but may, instead, follow simple terms such as a common 
price, fixed price differentials, stable marlcet shares, or customer or 
territorial restrictions. Terms of coordination need not perfectly achieve the 
monopoly outcome in order to be harmful to consumers. Instead, the terms 
of coordination may be imperfect and incomplete -- inasmuch as they omit 
somemarlcet parh'cipants, omit some dimensions of competition, omit some 
customers, yield elevated prices short of monopoly levels, or lapse into 
episodic price wars-and still result in significant competitive harm. At some 
poinf however, imperfections cause the profitability of abiding by the terms 
of coordination to decrease and, depending on their extenf may make 
coordinated interaction unlilcely in the first instance. 

Marlcet conditions may be conducive to or hinderreaching terms of 
coordination. For example, reaching terms of coordination may be 
facilitated by product or fimhomogeneity md by existing practices among 
firms, practices not necessarily themselves antitrust violations, such as 
standardization of pricing or product variables on which firms could 
compete. Key information about rival firms and the marlcet may also 
facilitate reaching terms of coordination. Conversely, reaching terms of 
coordination may be limited or impeded by product heterogeneity or by 



firms having substantially incomplete information about the conditions and 
prospects of their rival's businesses, perhaps because of important 
differences among their current business operations. In addition, reaching 
temls of coordination may be limited or impeded by firm heterogeneity, for 
example, differences in vertical integration or the production of another 
product that tends to be used together with the relevant product. 

2.12 Conditions Conducive to Detecting and Punishing Deviations 

Where market conditions are conducive to timely detection and punishment 
of significant deviations, a firm will find it more profitable to abide by the 
terms of coordination than to deviate from tliem. Deviation &om the terms 
of coordination will be deterred where the threat of punishment is credible. 
Credible punishmenf however, may not need to be any more complex than 
temporary abandonment of the terms of coordination by other h  s  in the 
market. 

Where detection and punishment liltely would be rapid, incentives to deviate 
are diminished and coordination is lilcely to be successful. The detection and 
punishment of deviations may be facilitated by existing practices among 
firms, themselves not necessarily ant ihst  violations, and by the 
characteristics of typical transactions. For example, if key information about 
specific transactions or individual price or output levels is available 
routinely to competitors, it may be difficult for a firm to deviate secretly. If 
orders for the relevant product are eequenf regular and small relative to the 
total output of a firm in a market it may be difficult for the firm to deviate 
in a substantial way without the knowledge ofnvals and without the 
opportunity for rivals to react. If demand or cost fluctuations are relatively 
infrequent and small, deviations may be relatively easy to deter. 

By contrast, where detection or punisllrnent is likely to be slow, incentives 
to deviate are enhanced and coordinated interaction is unlikely to be 
successful. If demand or cost fluctuations are relatively frequent and large, 
deviations may be relatively difficult to distinguish from these other sources 
of market price fluctuations, and, in consequence, deviations may be 
relatively difficult to deter. 

In certain circumstances, buyer characteristics and the nature of the 
procurement process may aKect the incentives to deviate &om terms of 
coordination. Buyer size alone is not the determining characteristic. Where 
large buyers lilcely would engage in long-term contracting, so that the sales 
covered by such contracts can be large relative to the total output of a firm 
in the marlief firms may have the incentive to deviate. However, this only 
can be accomplished where the duration, volume and profitability of the 
business covered by suc11 contracts are sufficiently large as to malce 
deviation more profitable in the long i e m  than honoring the terms of 
coordination, and buyers likely would switch suppliers. 

In some circumstances, coordinated interaction can be effectively prevented 



or limited by mavericlc firms--firms tl~at have a greater economic incentive 
to deviate from the terms of coordination than do nmst of their rivals (e-g., 
firms that are unusually disruptive and competitive influences in the 
market). Consequently, acquisition of a ma;ericlc firm is one wav in which a 
merger may malce coordinated interaction more Lilcely. more successful, or 
more com~lete. For example, in a marlcet where capacity constraints are 
significant for many competitors, a firm is more likely to be a mavericlc the 
greateris its excess or divertable capacity in relation to its sales or its t o t p  
capac~ty, and the lower are its direct and opportunity costs of expanding -' 

sales in the relevant rnar~cet.*'~ 

This is so because a firm's incentive to deviate from price-elevating and 
output-limiting terms of coordination is greater the more the firm is able 
profitably to expand its output as a proportion of the sales it would obh-n.3 
it adhered to the terms of coordination and the smaller is the base of sales on 

which it enjoys elevated profits prior to the price cutting deviation.w~ 
firm also may be amavericlcifit has an unusual ability secretly to expandits 
sales in relation to the sales it ~vould obtain if it adhered to thc terms of 
coordination. This ability might arise iiom opportunities to expand captive 
production for a downstream affiliate. 

2.2 Lessening of Competition Tl~rough Unilateral Effects 

Amerger may diminish competition even if it does not lead to increased . 
lilcelihood of successful coordinated interaction, because merging firms may 
f h d  it profitable to alter their behavior unilaterally following the acquisition 
by elevating price and suppressing output. Unilateral competitive effects can 
arise in a variety of different settings. In each setting, particular other factors 
describing the relevant marlcet affect the likelihood of unilateral competitive 
effects. The settings differ by the primary characteristics that distinguish 
firms and shape the nature of their competition. 

2.21 Firms Distinguished Primarily by Differentiated Products 

In some markets the products are differentiated, so that products sold by 
different narticipants in the market are not oerfect substitutes for one 
another. ~oreo;er, different products in th'e marlcet may vary in the degree 
of their substitutability for one another. In this setting,competition may be 
non-uniform (i.e., localized), so that individual sellers compete more 

directly with those rivals selling closer substitutesim 

A merger between E m s  in a marlcet for differentiated products may 
diminish competition by enabling the merged firm to profit by unilaterally 
iaising tl~e price of one or both products above the premerger level. Some of 
the sales loss due to the price rise merely will he diverted to the product of 
the merger partner and, depending on relative margins, capturing such sales 
loss through merger may malce the price increase profitable even though it 
would not have been profitable premerger. Substantial unilateral price 



repositioning their product lines/'g 

In marltets where it is costly for buyers to evaluate product quality, buyers 
who consider purchasing from both merging parties may limit the total 
number of sellers they consider. If either of the merging firms would be 
replaced in such buyers, consideration by an equally competitive sellernot 
formerly consjdered, then the merger isnot likely to lead to a unilateral 
elevation of prices. 

7.22 Firms Distinguished Primarily by Their capacities 

Where producrs are relatively undifferentiated and capacity piimarily 
distinguishes finns and shapes the nature of their competition, tlle merged 
firm may find it profitable unilaterally to raise price and suppress output 
The merger provides the merged firm a larger base of sales on which to 
enjoy the resulting price rise and also eliminates a competitor to which 
customers otherwise would have diverted their sales. Where the merging 
iirms have a combined rnarlcet share of at least thirty-five percent, merged 
firms may find it profitable to raise price and reduce joint output below the 
sum of their premerger outputs because the lost markups on the foregone 
sales may be outweighed by the resultingprice increase on the merged base 
of sales. 

This unilateral effect is unlilcely unless a sufficiently large number of the 
merged firm's customers would not be able to find economical alternative 
sources of supply, i.e., competitors of themerged firm lilcely would not 
respond to the price increase and outputreduction by the merged Krm with 
increases in their own outputs sufficient in the aggregate to make the 
unilateral action o.f t l~e  merged h nunprofitable. Such non-party expksion 
is unlikely if those firms face binding capacity constraints that could not be 
economicany relaxed witllin.two years or if existing excess capacity is 

significantly more costly to operate than capacity currently in use.m 

3. ENTRYANALYSIS 

3.0 Overview 

A merger is not liltely to create or enl~ance marlcet power or to facilitate its 
exercise, if entry into the market is so easy that market participants, after the 
merger, either collectively or unilaterally could not profitably maintain a 
price increase above piemerger levels. Such entry lilcely will deter an 
anticompetitive merger in its incipiency, or deter or counteract the 
competitive effects of concern. 

Entry is that easy if entry would be timely, likely, and sufficient in its 
magn~tude, character and scope to deter or counteract the compehtive effects 
of.Inmarlcets where enby is that easy (i.e., where entry passes 
rhese tests of timeliness, lilcelihood, and sufficiency), the merger raises no 
antitrust concern and ordinarjly requires no h r t l~e r  analysis. 



The committed entry treated in this Section is defined as new competition 

that requires expenditure of significant su~nlc costs of enhy and The 
Agency employs a three step methodology to assess whether committed 
entry would deter or counteract a competitive effect of concern. 

The first step assesses whether entry can achieve sipnificant market impact 
within a timely period. If significant market impact would require a longer 
period, entry will not deter or counteract the competitive effect of concern. 

.The second step assesses whether committed entry would be a profitable 
and, hence, a lilcely response to a merger having competitive effects of 
concem. Firms considering entry that requires significant sunlc costs must 
evaluate the profitability of the entry on the basis of long term participation 
in the market, because the underlying assets will be committed to the marlcet 
until they are economically depreciated. Entcy that is sufFicient to counteract 
the competitive effects of concern will cause prices to fall to tl~eir premerger 
levels or lower. Thus, the profitability of such committed entry-must be 
determined on the basis of premerger marlcet prices overthe long-term. 

A merger having anticompetitive effects can attract committed entry, 
profitable at premerger prices, that would not have occurred premerger at 
these same prices. But following the merger, the reduction in industry output 
and increase in prices associated with the competitive effect of concem may 
allow the same entry to occur without driving marlcet prices below' 
premerger levels. After a merger that results in decreased output and 
increased prices, the lilcely sales opportunities available to entrants at 
premerger prices will be larger than they were premerger, larger by the 
'output reduction caused by the merger. If entry could be profitable at 
premerger prices without exceeding the likely sales opportunities- 
opportunities that include pre-existing pertinent factors as well as the 
merger-induced output reduction-then such entry is l11ely in response to the 
merger. 

The third step assesses whether timely and likely entry would be sufficient 
to return marlcet prices to theirpremerger levels. This end may be 
accomplished either through multiple entry or indi-vldual entry at a sufFjcient 
scale. Entry may not be sufficient, even though timely and ljlcely, where the 
constraints on availability of essential assets: due to incumbent control, 
malce it impossible for entry profitably to achieve the necessary level of 
sales. Also, the character and scope of entrants' products might not be fully 
responsive to the localized sales opportunities created by the removal of 
direct competition among sellers of differentiated products. In assessing 
whether entry will be timely, likely, and suBcienf tlle Agency recognizes 
that precise and detailed information may be difficult or impossible to 
obtain. In such instances, t l~e Agency will rely on all available evidence 
bearing on whether entry nlill satisfy the conditions of timeliness, 
likelihood, and sufficiency. 

3.1 Entry Alternatives 



The Agency will examine the timeliness, lilcelihood, and sufficiency of the 
means of enby (entry alternatives) a potential eneant might practically 
employ, without attempting to identify who might be potential entrants. An 
entry alternative is defined by the actions the T m  must take in order to 
produce and sell in the rnarltet. All phases of the entry effortwill be 
considere4 including, where relevant, planning, design, and management; 
permitting, licensing, and other approvals; construction, debugging, and 
operation of production facilities; and promotion (including necessary 
introductory discounts), niarlceting, distn'bution, and satisfaction of customer 

testing and qualjfication requirements.w. 

Recent examples of entry, whether successful or unsuccessful, may provide 
a useful starting point for identifying the necessary actions, time 
requirements, and characteristics of possible entry alternatives. 

3.2 Timeliness of Entw . 

In order to deter or counteract the comoetitive effects of concern entrants 
/quiclclv must achieve a significant impact on price in the relevant market. 
The Agency generally will consider timely only those committed entry 
alternatives that can be achieved within two years eom initial planning to 

significant market impacLm Where the relevant product is a durable gdod, 
consumers, in response to a significant commitment to enby, may defer 
purchases by maldng addition2 investments to extend the Gefuliife of 
previously purchased goods and in this way deter or counteract for a time 
the competitive effects of concern. In these circumstances. if enm. only can 
occur outside of t l~e two year period, the Agency will consider en-ky tobe 
-timely so long as it would deter or counteract the competitive effects of 
concem within the two year period and subsequently. 

3.3 Likelihood of Entry 

An entry alternative is liltely if it would be profitable at premerger prices, 

and if such prices could be secured by the entrant.m The committed 
entrant will be unable to secure prices at premerger levels if its output is too 
large for the marltet to absorb witl~out depressing prices further. Thus, entry 
is unliltely if the mjnimum viable scale is larger than the lilcely sales 
opportunity available to enbants. 

Minimum viable scale is the smallest average annual level of sales that the 
committed entrant must persistently achieve for profitability at premerger 

Minimum viable scale is a function of expectedrevenues, based 

upon premerger prices, W 

and all categories of costs associated with the entry alternative, including an 
appropriate rate ofreturn on jnvested capital given that e n w  could fail and 

sunk costs, if any, will be 1 0 s t . ~  



Sources of sales opportunities available to entrants include: 

(a) the output reduction associated wit11 the competitive effect of 

concem,u-3 

(b) entrants' ability to capture a share of reasonably expected 

growth in market demand,&) 

(c) entrants' ability securely to divert sales from incumbents, for 
example, through vertical integration or through forward 
contracting, and (d) any additional anticipated contraction in 

..
mcknbents' output in response to Factors that reduce 
the sales opporttmities available to entrants include: (a) the 
prospect that an entrant will share in a reasonably expected 
decline in market demand, @) the exclusion of an entrant from a 
portion of the marlcet over tlle long term because of vertical 
integration or forward contracting by incun~bents, and (c) any 
anticipated sales expansion by incumbents in reaction to entry, 
either generalized or targeted at customers approached by the 

. 	 entiant, that utilizes prior irreversible investments in excess 
production capacity. Demand growth or decline will be viewed as 
relevant only if total marlcet demand is projected to experience 
long-lasting change during at least the two year period follo>ving , . 
the competitive effect of concern. 

3.4 Sufficiency of Entry 

Inasmuch as multiple enuy generally is possible and individual enkanrs may 
' 

~lexiblv choose their scale. c o m t t e d  enuv eenerallv will be M ~ c i e n t  - to- - . . . . . . , -
deter or counteract the competitive effects of concem whenever entry 1s 

n e l y  under the analysis of Section 3.3. However, entry, althougl~ lilcely: 

d l  not be 'sufhcient if .as aresult of incumbent control. the tanpible and 
-
intangible assets required for entry are not adequately available for enbanis 
to respond fully to their sales opportunities. In addition, where the 
competitive effect of concem is not uniform across the relevant marlcet, in 
order for enby to be sufficient, the character and scope of entrants' products 
must be responsive to the localized sales opporttmities that include the 
output reduction associated with the competitive effect of concern. For 
example, where the concern is unilateral price elevation as a result of a 
merger between producers of differentiated products, entry, in order to be 
sufficient, must involve a product so close to the products of the merging 
firms that t l~e merged firm will be unable to internalize enough ofthe sales 
loss due to the price rise, rendering the price increase unprofitable. 

4. Efficiencies 

Competition usually spurs firms to achieve eficiencies internally. 
Nevertheless, mergers have the potential to generate significant efficiencies 



by permitting a better utilization of existing assets, enabling t l~e combined 
firm to achieve lower costs in producing a given quantity and quality lhan 
either iirm could have achieved without the proposed ti-ansaction. Indeed, 
the primary benefit of mergers to the economy is their potential to generate 
such efficiencies. 

Efficiencies generated though merger can enhance the merged firm's ability 
and incentive to compete, which may result in lower prices, improved 
quality, enhanced service, or new products. For example, merger-generated 
efficjencies may enhance con~petition by permitting two ineffective (e-g., 
high cost) competitors to become one effective (e.g., lower cost) competitor. 
In a coordinated interaction context (see Section 2.1), marginal cost 
reductions may make coordination less likely or effective by enhancing the 
mcentive of a maverick to lower price or by creating a new maverick h. 
In a unilateral effects context (see Section 2 4 ,  marginal cost reductions 
may reduce the merged firm's incentive to elevate price. Efficiencies also 
may result in benefits in the form of nevt or improved products; and 
efhciencies may result in benefits even when price is not immediately and 
directly affected. Even when efficiencies generated tllrougb merger enhance 
a firm's ability to compete, however, a merger may have other effects that 
may lessen competition and ultimately may malce the merger . 

anticompetitive. 

The Agency will consider only those efficiencies likelv to be accomplished 
with the proposed merger and unlikely to be accomplished in the absence of 
either the proposed merger or another means 11avingcomparabl.e 

anticompetitive effects. These are termed nzei-ger-specific eJ/icieilcies. 
Only alternatives that are practical in the business situation faced b v q e  
merging linns will be considered in making this determination: the Agency 
will not insist upon a less restrictive alternative that is merelv theoreticd 

Efficiencies are difficult to verify and quantifi, in part because much of the 
information relating to efficiencies is uniquely in the possession of the 
merging firms. Moreover, efficiencies projected reasonably and in good 
faith by the merging firms may not be realized. Therefore. the rnerRing firms 
must substantiate efficiency claims so that the Agency can verifi by 
reasonable means the lilcelihood and magnitude of each asserted efficiency, 
how and when each would be achieved (and any costs of doine so). how 
each would enhance the merged h ' s  abilitv and incentive to compete, and 
why each would be merger-specific. Efficiency claims will not be 
considered if they are vague or speculative or othenvise cannot be verified 
by reasonable means. 

Cognkable eficiencies are merger-specific efficiencies that have been 
verified and do not arise fYom anticompetitive reductions in output or 
service. Cognizable efficiencies are assessed net of costs produced by the 
merger or incurred in achieving those efficiencies. 

The Agency will not challenge a rnerzer if copizable efficiencies are of a 
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