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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA SEP 1 9 2003
CASE NO. 02-21767-CIV-MARTINEZ o
CLARENCE MASPr.
CLERK D2 o A
UNTTED STATES OF AMERICA,
PLAINTIFF,
VS,

PERFUMES UNLIMITED, INC., et al,,

DEFENDANTS.

B g S N W e I N

STIPULATED JUDGMENT AND
ORDER FOR PERMANENT INJUNCTION
(DEFENDANT LON FINKELSTEIN)

Plaintiff, the United States of America, acting upon notification and authorization to the
Attorney General by the Federal Trade Commission ("FTC" or the "Commuission”), has
commenced this action by filing the Complaint herein, and Defendant Lon Finkelstein has been
served with the summons and the complaint. Defendant Finkelstein, represented by the attorney
whose name appears hereafter, has agreed to settlernent of this action without adjudication of any
issue of fact or law, and without Defendant Finkelstein admitting liability for any of the
viclations alleged in the Complaint.

THEREFORE, on the joint motion of the parties, it is hereby ORDERED, ADJUDGED
AND DECREED as fotiows:

FINDINGS

1. This Court has jurisdiction over the subject matter and the parties pursuant to 28

U.S.C. §§ 1331, 1337(a), 1345 and 1355, and 15 U.S.C. §§ 45(m){1)(A), 53(b), 56(a), and 57b.

2. Venue is proper as to all parties in the Southern District of Flonda.
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3. The activities of the Defendant are in or affecting commerce, as defined in Section
4 of the FTC Act, 15 U.S.C. § 44.

4, The Complaint states a claim upon which relief may be granted against the
Defendant, under Sections 5(a), 5(m)(1)(A), 9, 13(b) and 19 of the Federal Trade Commission
Act ("FTC Act"), 15 U.S.C. §§ 45(a), 45(m)(1)(A), 49, 53(b), and 57b.

5. Defendant has entered into this Stipulated Judgment and Order ("Order") freely
and without coercion. Defendant further acknowledges that he has read the provisions of this
Order and 15 prepared to obide by them.

6. Plaintiff and Defendant hereby waive all rights to appeal or otherwise challenge or
contest the validity of this Order.

7. Defendant has agreed that this Order does not entitle Defendant to seek or to
obtain attorneys' fees as a prevailing party under the Equal Access to Justice Act, 28 U.S.C.

§ 2412, as amended by Pub. L. 104-121, 110 Stat. 847, 863-64 (1996), and Defendant further
waives any rights to attorneys' fees that may arise under said provision of law.

8. Entry of this Order is in the public interest.

DEFINITIONS
For the purpose of this Order, the following definitions shall apply:
L "Asset" means any lega! or equitable interest in, or right or claim te, any real and
personal property, including without hrmitation, chattels, goods, instruments, equipment, fixtures,
general intangibles, leaseholds, mail or other deliveries, inventory, checks, notes, accounts,

credits, contracts, receivables, shares of stock, and all cash, wherever located.
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2 "Business Vepture" means any written or oral business arrangement, however
denominated, whether or not covered by the Franchise Rule, in which a participant or purchaser:
a pays congideration for the right or means to offer, sell, or distribute goads
or services {whether or not identified by a trademark, service mark, trade name,
advertising, or other commercial symbol); and
b. receives the promise of, or actual, advice, instruction, or assistance

{(including, but not limited to, referrals to any persons providing or promising location

services), in connection with: (1) the establishment, maintenance, or operation of a new

business, or (2) the entry by an existing business into a new line or type of business,

3 "Defendant” means Lon Finkelstein.

4. The "Franchise Rule” or "Rule” means the FTC Trade Regulation Rule entitled
“Disclosure Requircments and Prohibitions concerning Franchising and Business Opportunity
Ventures," 16 C.F.R. Part 436.

5. "Franchuse” and "Franchisor” are defined as those terms are defined in Sections
436.2(a) and (c) of the Franchise Rule, 16 C.F.R. § 436.2(a) and (c), and include "business
opportunity ventures” as defined in Sections 436.2(a)(1)(i1) and (2) of the Rule, and discussed in
the FTC's Final Interpretive Guide for the Franchise Rule, 44 Fed. Reg. 49966-68 (August 24,
1979). The term "franchise” in this Order shall also encompass any successor definition of
“franchise," “business opportunity” and “business opportunity venture” in any futufe trade
regulation rule or rules that may be promuigated by the Commission to modify or supersede the

Franchise Rule, in whole or part, from the date any such rule takes effect.

STIPULATED JUDGMENT AND ORDER
Page 3

SEP-23-2003 ©9:87 345 523 5226 544



6. "Income-generating product or service" means any product or service designed,
intended, or represented 1o be capable of generating income on behalf of the person to whom 1t 1

sold.

7. "Franchise hinkar" is de e as that term is defined in Sectinn 436.20) of the
Franchise Rule, 16 C.F.R. § 436.2()). The term "Franchise broker" in this Order shall also
encompass any other entity through which the franchisor sells franchises, including, but not
limited to, subfranchisors, master franchisees, or regional franchusees.

8. "Person” means a natural person, organization or other legal entity, including a
corporation, partnership, proprictorship, association, or cooperative, or any other group or
combination acting as an entity.

9. "Representatives” means the Defendant's successors, assigns, officers, agents,
servants, employees and those persons in active concert or participation with him who recerve

actual notice of this Order by personal service or otherwise.

10.  "Telemarketing” means the advertising, offering for sale, or sale of any good or
service to any person by means of telephone sales presentations, either exclusively or in
conjunction with the use of other advertising.

11, "UFOC format" is defined as the Uniform Franchise Offering Circular disclosure
format which has been adopted by the North American Securities Administrators' Association

and 15 now accepicd by the Commizsion for use in lieu of the Pranchise Rule's disclosure format.
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ORDER
1. BAN ON SALE OF FRANCHISES AND BUSINESS VENTURES

IT IS ORDERED, ADJUDGED AND DECREED that Defendant, and each of his
successors, assigns, agents, servams or emplovees, and those persons m active concert or
participation with him who receive actual notice of this Order by personal service or otherwise,
whether acting dircctly or through any eatity, corporation, subsidiary, division, affiliate, or other
device, are hereby permanently restrained and enjoined from engaging or participating in the
advertising, promotion, offering for sale, or sale of any Business Venture or Franchise. Nothing
in this Order shall be read as an exception to this paragraph.

II. PROHIBITED REPRESENTATIONS

IT IS FURTHER ORDERED that int connection with the advertising, telemarketing,
offering for sale, licensing, contracting, sale or other promotion, in or affccting commerce, of any
Franchise, Business Venture, or income-generating product or service, the Defendant and his
Representatives are hereby permanently restrained and enjoincd from making, or assisting in the
making of, any statewsent vr reproseitation uf niateiial fact that is fraudulent, false, or mislcading,

whether directly or by implication, orally or in writing, including, but not limited to, any or all of

the following:
A The income, profit, or sales volume that a purchaser is likely to achieve;
B. The moome, profit or sales volume actually achieved by prior purchasers;

C. The length of time that it is likely to take a purchaser to recoup the entire purchase

price or investment,
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D. Tle udependence us uullicuticily of auy Lud paty iefésouces, weludiug persans
represented to be prior purchasers, that are provided to potential purchasers;

E. The amount of competition within, or a purchaser's territorial rights to, any
geographic territory;

F. The availability or existence of profitable locations in a purchaser's geographic
area; and

G. The terms and conditions of any assurances, refunds or guarantees of profitability
that relate to any location service or company to which Defendant refers a purchaser.

HI. TRANSFER OF CUSTOMER LISTS

1T IS FURTHER ORDERED that the Defendant and his Representatives are hereby
permanently restrained and enjoined from sclling, renting, leasing, transferring or otherwise
disciosing the name, address, telephone number, credit card number, bank account number, e-
mail address, or other identifying information of any person who, in connection with the
advertising, promotion, telemarketing, offering for sale or sale of any Franchise, Business
Venture or income-generating product or service, paid any money to Defendant at any time prior
to entry of this Order; provided, however, thal Defendant may disclose such identifying
information to a law enforcement agency, or as required by any law, regulation (including the
limited disclosures required by the Franchise Rule) or court order.

IV. CONSUMER REDRESS AND OTHER EQUITABLE RELIEF

IT IS FURTHER ORDERED that judgment 1s hereby entered against Defendant Lon

Finkelstein in the amount of ONE MILLION FIVE HUNDRED EIGHTY-SEVEN THOUSAND

SIX ITUNDRED SEVENTEEN DOLLAKRS ($1,587,617); provided, however, that this judgment
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from the date of default until the date of payment -- shall be irmmediately due and payable.
Defendant agrees that, in such event, the facts as alleged in the Complaint filed in this action
shall be taken as true in any subsequent litigation filed by Plaintiff or the Commission to enforce
their rights pursuant to this Order, including but not limited to 3 nondischargeability complaint in
any subsequent bankruptcy proceeding.

D. In accordance with 31 U.S.C. § 7701, the Defendant is hereby required, unless he
has done so already, to furnish to Plaintiff and the FTC his taxpayer identifying numbers (social
security numbers or employer identification numbers) which shall be used for purposes of
collecting and reporting on any delinquent amount arising out of the Defendant's relationship
with the government.

E. The Defendant funther agrees, if he has not done so already, to provide the FTC
with clear, legible and full-size photocopies of all valid driver's licenses he possesses, which will
be used for collection, reporting and compliance purposes.

F. Proceedings instituted under this Paragraph are io addition to, and not in lieu of,

any other civil or criminal remedies that may be provided by law, including any other
proceedings the Plaintiff or Commission may initiate to enforce this Order.

G. Withig thiity (30) days of enury ol this Ordei, the Defendant shall notify cach
credit bureau to which Defendant previously reported any non-payment by any of Perfumes
Unlimited, Ino's eustomers or franchisses (with the intont or result that a nogativa itam wan
placed on the custamer's or franchisee's credit report) that such negative jtem should he removed

from the customer’s or client's credit report.

STIPULATED JUDGMENT AND ORDER
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11 Defendant is enjoined from enforcing any judgment he or Perfumes Unlimited,
Inc., obtained prior to entry of this Order ageinst any customer or franchisee related to payment
of amounts due to Defendant or Perfumes Unlimited, Inc., in connection with the sale of any
franchise or business opportunity.

V. RIGHT TO REOPEN
IT IS FURTHER ORDERED that:

A Plaintiff's agreement to, and the Court's approval of, this Order is expressly
premised upon the truthfulness, accuracy, and completeness of Defendant Lon Finkelstein's
financial statements dated May 15, 2003, which contain material information relied upon by
Plaintiff and the Commission in negotiating and agreeing to the terms of this Order.

B If, upon motion, this Court should find that Defendant Finkelstein made a material
misrepresentation or omitted material information concerning his financial condition, then the
Count, without further adjudication, shall enter a modified judgment holding Defendant hable to
the Commission in the amount of ONE MILLION FIVE HUNDRED EIGHTY-SEVEN
THOUSAND STX HUNDRED SEVENTEEN DOILARS ($1,587,617) for consumer redress,
less any verified payments for consumer redress made by the Defendant n this action. This
amount shall become unmediately due and payable, and interest corputed at the rate prescribed
under 28 U.S.C. § 1961, as amended, shall immediately begin to accrue on the unpaid balance.

C. - The Defendant agrees that the facts as alleged in the Complaint filed in this action
shall be taken as truc in any subscquent litigation filed by Plaintiff or the Commission to cnforec
their rights pursuant to this Order, including, but not limited to, 2 nondischargeability complaint

filed in any bankrupicy proceeding.

STIPULATED JUDGMENT AND ORDER
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D. Should this Order be modified pursuant to this Section, this Order, in all other
respects, shall remain in full force and effect unless otherwise ordered by the Court. Any
proceedings insliluted under this Sccbion are in additivn W, aud oot w lieu of, aiy other civil
or ciminal remedies as may be provided by law, including any other proceedings that Plaintiff or
the FTC may initiate to enforce this Order

Vi. ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEFENDANT

IT IS FURTHER ORDERED that Defendant, within five (3) business days of receipt of
this Order as entered by the Court, shall submit to Plaintiff and the Commission a truthful sworn
statement acknowledging receipt of this Order.

VII. DISTRTRUTION OF ORDER BY DEFENDANT

IT IS FUIRTHER ORNERFEDND that, for a perind of five (5) years from the date of entry
of thia Order, Defendant shall:

A. Provide a copy of this Order to, and obtain a signed and dated acknowledgmeul of
receipt of same from, each officer and dircctor, cach individual serving in a management
capacity, all personne! involved in responding to consumer complaints or inquiries, and all sales
personnel, whether designated as employees, consultants, independent contractars nr ntherwise,
within five (5) business days after receipt of this Order, and théreaﬂcr immediately upon
cupluyig ary such persui, [or auy busivess sl Defoudaul diestly ui nduoutly tianages,
controts, or has a majority awncrship interest in, that is engaged in the sale or distribution of eny
[ranchise, Business Venture, of income-gencrating product or aervice, or asaisting othery

engaged in these activities; and

STIPULATED JUDGMENT AND ORDER
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B. Mnintain for a period of three (1) years afrer ereation, and upon reasensble nodec
make available to representatives of Plaintiff or the Commission, the orginal signed and dated
acknowledgments of receipt of copies of this Order, 38 required in Subscetion A of this
Paragraph.

VIII. COMPLIANCE REPORTING BY DEFENDANT

IT IS FURTHER ORDERED that, in order that compliance with the provisions of this
Order may be monitored:

A For a perind of five (5) years after the date of entry of this Order, the Defendant
shall notify the FTC in writing of the following:

1. Any changes in his residence, mailing addresses and telephone numbers,
within ten (10) days of the date of such change;

2 Any chanpos in hig employment status (meluding self.employment),
within ten (10) days of such change. Such notice shall include the name and address of
each business that he is affiliated with, employed by, or performs services for, a statement
of the naturc of the busincss, and a statement of his duties and responsibilities in
connection with the business;

B. One hundred eighty (180) days after the date of entry of this Order, Defendant

shall provide 2 written report to the FTC, sworn to under penalry of perjury, setting forth in detail

the ruanner and form ih which he has complied und is complying with (his Order. This report
shall include, but not be limited to:

1. Any changes required to be reported pursuant to subparagraph (A) above;

STIPULATED JUDGMENT AND ORDER
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2. A copy of each acknowledpment of receipt of this Order nhtained hy
Defendant pursuant to this Order,
C. For the purposes of this Order, Defendant shall, unless otherwise directed by the
Commission's authorized reps caentatives, mail all wiitten notifications to the Comumission to:
Assuciale Direstor fur Matkeling Paacticss
Federal I tade Commussion
600 Pennsylvania Ave. N.W. - Room 238
Washingtow, DC 20580
Re: United States v. Perfumes Unlimited, Inc., Civ. No. 02-21767.
D. For the purposes of this Order, Defendant shall, unless otherwise directed by a
representative of Plaintiff, identify all written notifications to Plaintiff as provided in reference to
DJ# 102-3095, end mail them to:
Director, Office of Consumer Litigation
U.S. Departrent of Justice - Civil Division
P.0. Box 386,
Washington, D.C. 20044
E. For pumases nf the compliance reporting required hy this Order, representatives
of Plaintiff and the Conumission are authotized to counmunicate directly with Defendant,
IX. MONITORING COMPLIANCE OF SALES PERSONNEL
IT IS FURTIIER ORDERED that, in connection with any busiess thal Defendant
directly or indirectly manages, controls or has a majority ownership interest i, that ts engaged in
the sale or distribution of any Franchise, Business Venture, or income-generating product or

service, or assisting others engaged in these activities, Defendant and his Representatives are

herebhy permanently restrained and enjoined from:

STIPULATED JUDGMENT AND ORDER
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A Failing to take reasonable gteps sufficient to monitor and ensure that all
employees and independent contractors engaged m sales or other custoraer service functions
comply with Paragraphs Il and I of this Order. Such steps shall include adequate monitoring of
sales presentations or other calls with customers, and shall also include, at a minumum, the
following:

1 Tistening tn the aral representations made hy persans engaged in sales or
other customer service functions;

2. Establishing a procedure for receiving and responding to consumer
complaints; and

3. Ascertaining the number and pature of consumer complaints regarding
transactions in which rach employee ar independent cantractor is invelverd;

B. Fuiliug promptly w investigute [ully any cousumer complaint received by any
business to which this Paragraph applies; and

b. Failing to take corrective action with respect to any sales person whom Defendant
or Representattve determines is not complying with this Order, which may include training,
disciphining, and/or terminating such sales person;

Provided, however, that this Paragraph does not authorize or require Defendant to take any
action thot violales any federal, state, or local law.
X. RECORD-KEEPING PROVISIONS

IT IS FURTHER ORDERED that, for a period of five (5) years from the date of entry of

(tus Order, in connection with any business that Defendant directly or indirectly inanages,

controls or has a majority ownership interest in, that is engaged in the sale or distributinn of any

STIPULATED JUDGMENT AND ORDER
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Franchise, Business Venture, or income-generating product or scrvice, or asaisting others
engaged in these activities, Defendant and his agents, employees, officers, corporations,
successors, and assigns, and those persons in active concert or participation with them who
receive actual notice of this Order by personal eervice or otherwise, are hereby restrained and
enjoined from failing to create, and thereafier to maintain for a period of three (3) years following
the date of their ereation, unless otherwise specified;

A. Accounting records that reflect the cost of goods or services sold, revenues
generated, and the disbursement of such revenues;

B. Personnel records accurately reflecting the name, address, telephone number and
social seennity numher of each perron cmployed in any eapacity hy snch husiness, including as an
independent contractor; that person's job title or position; the date upon which the person
commenced work; and the date and reason for the person's termination, if applicable; provided,
however, that the businesses subject to this requirement shall retain such records during the
employment of any person, and for a period of two (2) years after the date of their termination;

C Customer files containing the name, address, telephone number, dollar amounts
paid, quantity of goods or services purchased, and description of goods or services purchased, for
2ll consumers to whom the business has sold, invoiced or shipped any Franchise, Business
Venture or income-generaling product or service,

T, " Records that reflect, for every written or oral consumer complaint or rcfund
request received by Defendant or bis Representatives, whether directly or iudirectly or through
any third party’ (1) the cnstomer’s name, address, telephane number: (2) the dollar amaunt paid

by the consumer; (3) the written complaint or refund request, if any; (4) the basis of the

STIPULATED JUDGMENT AND ORDER
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complaint or refund request, including the name of any salesperson cotaplained about; (5) the
nature and result of any investigation conducted conceming the complaint or refund request; (6)
cach response and the date nf the response tn the complaint or refund request; and (7) any final
resolution of the complaint or refund request, and the date of the resolution; and (8) in the event
of & denial of & refund request, the reason for the denal; and

F Copies of all sales scripts, training materials, advertisements, ar other marketing
materials utilized, which shall be retained for three (3) years afier the last date of their
dissemination or use.

XI. COMPLIANCE MONITORING

IT IS FURTHER ORDERED that, for the purpose of monitoring and investigating
compliance with any provision of this Order,

A Within ten (10) days of receipt of written notice from a representative of the
Commussion or Plaintiff, Nefendant shall submit additional written reports, sworn ta under
penalty of perjury; produce documents for inspection and copying; appear for deposition; and/or
provide entry duning normal business hours to any business location in Defendant's possession or

direct or indirect control to inspect the buriness operation;
B. In addition, the Commission and Plaintiff are authorized to monitor compliance
with this Order hy all ather lawful meang, inclnding butf nat limited tn the following:

1 obtaining discovery from any person, without further leave ol courl, using

the procedureg progeribed by Fed. R. Civ. P. 30, 31, 33, 34, 36, and 45;

STIPULATED JUDGMENT AND ORDER
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2 posing as consumers and suppliers to: Defendants, Defendant’s
employees, or any other entity managed or controlled in whole or in part by Defendant,
without the necessity of identification or priar notice;

Provided that nothung i s Ordes shiall Limmit the Cununission's law ful use of vowpulsory
procoss, puisuiant v Suoliony 9 wod 20 of e FTC Act, 15 UE.C. §§ 49, 571-1, w obtaio any
documentary material, tangible things, testimony, or infarmation relevant to unfair ar deceptive
acts or practices in or affecting commerce (within the meaning of 15 U.S.C. § 45(a)(1)).

C. Defendant shall permit representatives of the Commission or Plaintiff to interview
ony employer, eonsultunt, independent contracter, represcutative, agent, or employoc wWho has
agreed to such an interview, relating in any way to any conduct subject to this Order. The person
interviewed may have counse] present.

XIi. FEES AND COSTS

IT IS FURTHER ORDERED that each party to this Order hereby agrees to bear its own
costs and attomeys' fees incurred in connection with this action.

XIII. RETENTION OF JURISDICTION

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for the
purpases of construction, modification, and enforcement of this Order.

X1V. COMPLETE SETTLEMENT

The parties; by their respective counsel, hereby consent to entry of the foregoing Order
which shall constitute a final judgment and order in this matter. The parties further stipulate and
agres that the entry of the foregoing Order chall conctitute 3 full, complete and final settlement of

this action.

STIPULATED JUDGMENT AND ORDER
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FOR THE PLAINTIFF: FOR THE DEFENDANT:

ROBERT D. McCALLUM, JR. :é :'
Assistant Attorney General
Civil Division E WITLIN Esq.
U.S. Department of Justice Comnerstone One
Washington, D.C. 20044 Suite 230

1200 S. Pioe Island Road
EUGENE M. THIROLF Plantation, Florida 33324

Director, Office of Consumer Litigation ~ Attorney for defendant Lon Finkelstein

1L P

RICHARD N. GOLBRERG Lon Finkelstein
Office of Consumer Litigation

United States Department of Justice

P.O. Box 386

Washington, D.C. 20044

richard.goldberg@usdoj.gov

Court Assigned No. A5500676

PHONE: (202) 307-2532

FAX: (202) 514-8742

MARCOS DANIEL JIMENEZ
United States Attorney for the
Southemn District of Flonida

CAROLE FERNANDEZ
Assistant United States Attorney
Court Assigned No. A5500016
99 N.E. 4th Street

Miami, FL 33132

PHONE: (305) 961-9333

FAX: (365)y530-7139

EILEEN HARRINGTON
Associate Director for
Marketing Practices
Federal Trade Commission
Washington, D.C. 20580
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COLLEEN ROBBINS
Attorney

Federal Trade Commission
Washington, D.C. 20580
PHONE: 202-326-2548
FAX: 202-326-3395

SO ORDERED this ﬂ day o
Qo ﬂ//]j/

JOSE MARTINEZ
UNITED STATES DIS CT JUDGE
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