
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 
CASE NO. 02-2 1767-CN-MARTINEZ 

UNITED STATES OF AMERICA, ) 

STIPULATED JUDGMENT AND 
ORDER FOR PERMANENT INJUNCTION 

@EFENDANT LON FINKELSTEIN) 

Plaintiffl the United States of America, acting upon notification and authorization to the 

Attorney General by the Federal Trade CoHlmission ("FTC" or the "Commission"), has 

commenced this action by filing the Complaint herein, and Defendant Lon Finkelstein has been 

served with the summons and the complaint. Defendant Finkelstem, represented by the attorney 

whose name appears hereafter, has agreed to senlernenr of this action wirhour adjudication of any 

issue of fact or law, and without Defendant Finkelstein admitting liability for any of the 

vioIations alleged in the Complaint 

THEREFORE, on the joint motion of the parties, it is hereby ORDERED, ADJUDGED 

1. This Court has jurixhctioa over the subject matter and the parties pursuant to 28 

U.S.C. $ 5  1431, %337(a), 1345 and 1355, and 15 U.S.C. $ 5  45(m)(l)(A), 53@), %(a), and 5%. 

2. Venue is proper as to all parties in the Southern District of Florida. 



3. The activities of the Defendant are in or afiectlng commerce, as defined in Section 

4 of the FTC Act, 15 U.S.C. g 44. 

4. Thc Complaint states a claim upon which relief may be granted against tbe 

Defendant, lander Sections 5(a), 5(rn)(l)(A), 9, 13@) and 19 of the Federal Trade Commission 

Act ("FTC Act"), 15 U.S.C, $$45(a), 45(m)(l)(A), 49, 53(b), and 5%. 

5 .  Defendtat has eotkred hto th?s Stipulate?. Judgment ad Order ("Order") .Free!y 

and without coercion. Defendant further acknowledges that he has read the provisions of this 

Unlur and is prepared to abide by them. 

6 .  Plaintiff and Defendant hereby waive all rights to appeal or otherwise challenge or 

contest thc valihty of this Oda.  

7. Defendant has agreed that this Order does not entitle Defendant to seek or to 

obtain attorneys' fees as a prevailing party u n d a  the Equal Access lo Justice Act, 28 U.S.C. 

9 2412, as amended by Pub. L. 104-121,lIO Stat. 847,863-64 {1996), and Defendant further 

waives any rights to attorneys' fees that may arise under said provision of law. 

8. Entry of this Order is in tbe public interest. 

DEFlNlTIONS 

For the purpose of this Order, the following definitions shall apply: 

1. "Asset" mems any legal or equitable interest in, or right or claim to, any real and 

pewmid properly, including without timitation, chrrttch, grtods, instruments, e q u i m ,  fixtures, 

general intangibles, Ieaseholds, mail or other deliveries, inventory, checks, notes, accounts, 

credits, contracts, receivables, shares of stock, and all cash, wherever located. 
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2. "Business Venture" means any written or oral business anangement, however 

denominated, whether or not covered by the Franchse Rule, in whch a participant or purchaser: 

a. pays consideration for the right or means to offer, sell, or distribute goods 

0s services (whether or not identikd by a trademark, service mark, trade name, 

advertising, or other commercial symbol); and 

b. mPYives the pro.or);use ef, =r actual, advice, :i=sSuctbn, er asistance 

(including, but not limited to, referrals to any persons providing or promising location 

services), in connection with: (1) the establishment, maintenance, or operation of a new 

business, or (2) the entry by an existing business into a new line or type of business, 

3. "Defendant" means Lon Finkelstein. 

4. The "Franchise Rule" or "Rule" means the FTC Trade Regulation Rule entitled 

"Disclosure Requirements and Prohibitions concerning Franchising and Business Opportunity 

Ventures," 16 C.F.R Part 436. 

5. "Franchse" and "Franchisor" are defined as those terms are defined in Sections 

436.2(a) and (c) of the Franchise Rule, 16 C.F.R. 4 436.2(a) and (c), and include "business 

opportunity ventures" as defined in Sections 436.2(a){l)(ii) and (2) of the Rule, and discussed in 

the FTCs Final Interpretive Guide for the Franchise Rule, 44 Fed. Reg. 49966-68 (August 24, 

1979). The term "£ranchisew ~LI this Order shall also encompass any successor delirution of 

It s , " " b m i n e s s  opportunity" and "business oppnunity venture" in any fume trade 

regulation d e  or rules thai may be promulgated by the Commission to mod& or supersede the 

Franchise Rule, in whole or part, from the date any such rule rakes effect. 
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6. "Income-generating product or sewice" means any product or service designed, 

intended, or represented to be capable of generating income on behalf of the person to whom lr  is 

suld. 

7 .  "Franr,hisr, hl-nkfir" is ri~fhd 31 that t m i i  i s  ricfind in Smtinn 43k7,fi) nf thr, 

Franchise Rule, 16 C.F.R. 8 43G.26). The tam "Franchise bmker" in this Order shall also 

st?wnpxs u y  sthcr entit;, t!ougEE whch !hc h m k i s o r  sclk franchim, in.c!u&g, but not 

limited to, subfranchisors, master franchisees, or regional franchisees. 

8. "Pmon" means Y natural person, organiz;ltion or other legal entity, including n 

~ o r ~ ~ m t h n ,  parlncrsh;p, proprietorship, association, or cooperative, or any other grout, or 

combination acting as an entity. 

9. "Representatives" means the Defendant's successors, assigns, officers, agents, 

servants, employees and those persons ia active concert or participation with him who receive 

actual notice of h s  Order by personal service or otherwise. 

10. "Telemarketingn means the advertising, offering far sale, or sale of any good or 

service to any person by means of telephone sales presentations, eithe~ exclusively or in 

conjunction with the use of other advehsing. 

1 1 .  "UFOC format" is defined as the Uniform Franchise Offering Circular disclosure 

format which has been adopted by the North American Securities Administrators' Association 

and is now acceptcd hythc Cnrnrni~riinn for me in lieu nrthc Pranchisc Rulc's dlsclosurc firmat. 
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ORDER 

I. BAN ON SALE OF M C H I S E S  AND BUSINESS VENTURES 

TT IS ORDERED, ADJUDGED AND DECREED that Defendant, and each of his 

successors, assigns, agenrs, sen1ants or employees, and those persons in active concert or 

participation with him who receive actual notice of this Order by personal service or otherwise, 

~ h c t h c r  actkg di-cctly or +haugh my entity, c o ~ o i ~ t i ~ q  subs i~s r , :  division, affliate, or 6 t h ~  

device, are hereby permanently restrained and enjoined h m  engaging or participating in the 

advertising, promotion, offering for sale, or sale of any Business Venture or Franchise. N o h g  

in this Order shall be read os m exception to th~s pnmgmph. 

11. PROHIBITED REPRESENTATIONS 

IT IS FURTHER ORDERED that in connection with the advertising, telemarketing, 

offering for sale, licensing, contracting, sale or other promotion, in or affecting commerce, of any 

Franchse, Business Venture, or income-generating product or service, the Defendant and hxi 

Representatives are hereby permanently restrained and enjoined .from making, or assisting in the 

111akh1: of, m y  st t i t t~~n~lt  UJ 1,tpir;a6ii&tiuli uf rliatti;a.l ~ B C I  that is fkaudulcnt, false, or ruislcading, 

whether directly or by implication, orally or in writing, including? but not Irmited to, any or all of 

the following: 

A. The income, profit, or sales volume that a purchaser is Iikcly to achieve; 

B. Rre mwme, profit or sales volume actualty achieved by prior purchasers; 

C. The length of time that i t  is likely to take a purchaser to recoup the entire purchase 

price or investment; 

STIPULATED JUI)GMBNT AND ORDER 
Page 5 



represented to he prior purchasers, that are provided to potential purchasa; 

E. The amount of competition within, or a purchaser's territorial rights to, any 

geographic territory; 

F. The availabhty or existence of profitable locations in a purchaser's geographic 

G.  The t m s  and conditions of any assurances, rehnds or guarantees of profitability 

that relate to any locatlon service or company to which Defmdant refers a purchaser. 

El. TRNSFER OF CUSTOMER LISTS 

IT IS FURTHER ORDERED that the Defendant and hs Representatives are hereby 

permanently restrained and enjoined from selling, renting, leasing, transferring or othenvise 

disclosing the name, address, telephone number, credit card number, bank account number, e- 

mail address, or other identifyg information of any person who, in connection with the 

advertising, promotion, telemarketing, offering for sale or sale of any Franchise, Business 

Venture or income-generating product or senice, paid any money to Defendant at any time prior 

to entry of this Order; provided, however, that Defendant may disclose such ident ikg  

infomalion to a law enforcement agency, or as required by any law, regulation (including the 

limited disclosures required by the Franchise Rule) or court order. 

H&9 CCFNSUM&R REDRESS PLND OTlEfER EQUITABLE RELm 

IT IS FURTHER ORDERED that judgment is hereby entered against Defendant Lon 

Finkelstein in the runotmt of ONE MILEION FNE HUNDRED EIGHTY-SEVEN T W X J S A N n  
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born the date of default until the date of payment -- shall be immediately due and payable. 

Defendant agrees that, in such event, thc facts as alleged in the Co~~lplaint filed in this action 

shall be taken as me in any subsequent litigation filed by Plaintiff or the Commission to enforce 

their rights pursuant to this Order, including but not limited lo a nondischargeabiljty complaint in 

any subsequent bankruptcy pmeedmg. 

D. Lr axordance with 3 1 U.S.C. $ 770i, the Defendant is hereby requid,  unless be 

has done so heady ,  to furnish to Plaintiff and the F X  hs taxpayer idenbfymg numbers (social 

security numbers or employer identification numbers) which shaIl be used for purposes of 

collecting and reporting on any delinquent amount arising out of the Defendant's relationship 

witb the government, 

E. Thc D e f m b t  f d c r  a-cs, if he has no1 done so already, to provide the FTC 

witb clear, legible and fbU-size photocopies of all valid drivds licenses he possesses, wbich will 

be used for collection, reporting and compliance purposes. 

F. 'Proceedings instituted under this Paragraph are in addition to, and not in lieu of, 

any other civil or criminal remedies that may be provided by law, includmg any other 

proceedings the Plaintiff or Commission may initiate to enforce this Order. 

C. Witlull tluity (30) diip oTtl~uy dthk O~dei., the U e f e n b t  shall notify cach 

credit bureau to wluch D c f c n h t  prcviousiy rcportcd my non-pnmcnt by my of Pcrfumcs 

Unlimitad, fna'o omtomorn or h~~&iowa  ( ~ ~ i t h  tho U ~ t o ~ l t  or roault tha a uogativs item WM 

placed on the ci~stornds or fianchisce's credit report) that such negative itm shnlild he removed 

from the customds or client's cr&t report. 
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11. Defendant is enjoined £tom enforcing my judgment he or Perfumes U h t e d ,  

Inc., obtained prior to entry of this Order ab&t any customer or franchisee related to payment 

of amounts due to Defendant or Perfumes Unlimited, hc., in connection with the sale of any 

h c h i s e  or business opporhmity. 

V. RIGHT TO REOPEN 

IT iS FuTTHER ORDERED &at: 

A. Plaintiffs agreement to, and the Court's approval of, this Order is expressly 

premised upon the truthfulness, accuracy, and completeness of Defendant Lon Finkelstein's 

financial statements dated May 15,2003, whch contain materid information relied upon by 

Plaintiff and the Commission in negotiatmg and agreeing to the terms of this Order. 

I3 If, upon motion, th is  Court should find that Defendant Finkelstein made a material 

misreprcmtation or omitted material infirmation concerning his Gnancial condif on, then tbe 

Couri, withour firrther adjudication, shall eater a modified judgment holding Defendant liable to 

the Commission in the amount of ONE MILLION FIVE HUNDRED EIGHTY-SEVEN 

THOIJSAND SIX HUNDRED SEVENTEEN DOTLm5 1% 1,587,617) for consumer bedress, 

iess any verified payments for consumer redress made by the Defendant in lhis action. This 

ixn0u.t shall become immediatdy due and payable, and interest computed at the rate prescribed 

under 28 U.S.C. 9 1961, as amended, shall immediately begin to accrue on the unpaid balance. 

C .  - Tbe Defendant agrees that the facts as alleged in the Complaint fiIed in this action 

shall bc taka as true in any subscqucnt Iitigation fiIcd by Plaintiff or thc Commission to cnforcc 

thcir rights pursuant to t h s  Ordcr, including but not limited to, a nondischwgcnbility complaint 

filed in any bankruptcy proceeding. 
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D. Should t h ~ ~  Order be modified pwsuant to this Section, this Order, in all other 

respects, shall remain in hll force and effkct unless othenvjsc ordered by the Court. Any 

p ~ c t t d k ~ g s  i i iah~uld ur~dcr 01ia Scr;i.ior~ arc i r ~  arldiliorl Lu, w d  ti01 ;I lieu rjf, aiy other civil 

or criminal remedies as may be provided by law, including any other proceedings that Plaintiff or 

the ETC may initiate to enforce thts Order 

VL ACKNOWLEDGMENT OF RECEIPT OF ORDER BY DEmNBAIVT 

IT IS FURTHER ORDERED k i t  Defemdmt, within five ( 5 )  business days of receipt of 

this M c r  as cntcrcd by the Cow, shall submit to Plaintiff and thc Commission a truthful sworn 

statement acknowledging receipt of this Order. 

\TI. nlSTRlRTTrION OF ORnER RY DEFENDANT 

IT IS FITRTHER ORnF,RF.n that, fnr a period nf five (3) years fiom the date nf  entry 

of thin Order, ncfmdant shall: 

A. Provide a copy of this Order to, and obtain a signed and dated acknow ledpm l  of 

receipt of same horn, each officer and director, each individual serving in a management 

capacity, dl personnel involved in responding to consumer complaints or inquiries, and all sales 

personnel, whether designated as employees, consultants, dependent  contrartors nr nthewisc, 

within five (5) business days a k  receipt of this Order, and thereafter immediately upon 

e u q ~ l u ~ l l ~  a y  b ~ ~ h  ~ C L W I I ,  ILI tuzy LUS;IIWY hai D ~ f ~ u J u l  J;ic~;Ll~ ul huJLci~L1j I ~ I A I L A ~ G ~ ,  

c m k d s ,  ar has a majority omcnrhip intcrcst in, that is engaged in thc salc or distribution of any 

I%-nn&sc, Busmcss Vcnturc, of memc-g~ncratmg product or BCN~CC, or r~ssletmg o t h h ~  

engaged in these activities; and 
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B. Mninraln f8r a pcriad af rRrcc ('3) years a&r marlon, and upan rcnrwnablc nodcc 

mahe available to representatives of Plaintiff or the Commission, the original signed and dakd 

ncLnowlcdlynrntP of rcccipt of copies of this OKLY, as requircd in Subsection A of this 

ParaEPph 

VTII. COMPLIANCE REPORTING BY DEFENDANT 

IT IS FURTIER OREERED h i ,  ia ~ibi *it compliance ~ i t b  the pmvkioa L S O ~  this 

Order may be monitored: 

A. Far a perind nf five ( 5 )  yeam after the date nf entry of this Order, the Defendant 

shall notify the FTC in writing of the following: 

1. Any changes in his residence, mailing addresses and telephone numbers, 

w i t b  ten (1 0) days of the date of such change; 

2. Any changes in his emplaymtnt  tatu us (including self-cmplaymcat), 

withn tm (1  0) days of such change. Such notice shall include the name and address of 

each business that he is dK1iate.d with, employed by, or performs senices for, a statement 

of the ~ U I C  of t\LC busincsa, md a statcmcnt of hls duties nnd responsibilities in 

connection with the business; 

B. One hundred eighty (1 80) days after the date of entry of this Order, Defendant 

shall provide a written heport to the FTC, sworn ro under penalry of perjury, setting forth in detail 

Lhc; Iutumur m d  Iom, in which ha Rrrs complied ltnd is cvrnplyjug will1 h i s  Odw. This r ~ p u r i  

shdI include, but not be limited to: 

1. Any changes required to be reported pursuant to subparagraph (A) above; 
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2. A copy of mch ackaowledpmt of receipt of this Onler nhtainexl hy 

Defendant pursuant to t h i s  Order; 

C. For the purposes of this Order, Defendant shall, unless otherwise directed by the 

h s u ~ i i l k  D=rs;Lor Iur Mi&tirlt: Prfi~t;tr,s 

Federal 'I'rade C o m s s i o n  
600 Pennsylvania Ave. N. W. - Room 238 
-- - 
Washukgtw, DC 20580 
Re: United States v. Perfumes Unlimited, Inc., Civ. No. 02-21 767. 

D. FOP the purgoses of this Order, Defendant shall, unless otherwise directed by a 

representative of Plaintiff, identify all written notifications to Plaintiff as provided in  reference to 

DJ# 102-3095, and mail them to: 

Director, Office of Consumer Litigation 
U.S. Department of Justice - Civil Divisian 
P.O. Box 386, 
Washington, D.C. 20044 

E. For purposes of  the cnmpliance reporting required hy this Order, representatives 

IX. MONITORING COMPLIANCE OF SALES PERSONNEL 

JT IS FURTIER O R D E W  that, in conncctiw wiih -my business bL Dc;f~x~dani 

drrectly or indirectly manages, ~ontrols or has a majority ownership interest in, that is engaged in 

the sale or dihbution of any Franchise, Business Venture, or income-generating product or 

senrice, or assisting ofhers engaged in these activities, Defendant and his Representatives are 

hereby permanently restrained and anjnind h m :  
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A Failing to take reasonable steps sufficierit to monitor and -re that all 

cn~ploycts aud independent contractors engagxi m sales or other customer service functions 

comply with Paragraphs 11 and of this Order. Such steps shall include adequate mollltoring of 

sales presentations or other calls with customers, and shall also include, at a minimum, the 

follow in^: 

other customer service functions; 

2. Establishing a procedure for receiving and responding to consumer 

complaints; and 

3. Ascertaining thc number and nature of consumer complaints regarding 

business to which this Parajpph applies; and 

C. Failing to take corrective action with respect to any sales person whom Defendant 

or Representative determines is not complying with t h s  Order, whicb may include training, 

disciplining, and/or terminating such sales person; 

Provided, however, that this Paragraph does not authorize or require Defendant to take any 

notioa that violutcs my fcdcral, stntc, w lacal law. 

x MCORL~-WEYINC u~0VlSren~S: 

TNER O R D E W  that, for a period of five (5) years Eiom the date of entry of 

h i s  Order, in comt-cLion with any business that Defcndit direclly ur indirectly rrmnagcs, 

conrtols or has a majority ownership interest in, &at is engaged in the sale nr d i h b u t i n n  of my 
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Franchise, Business Vcnhrrc, or incomc-gcncrating prodhct or scwicc, or assisting othm 

engaged in these activities. Defendant and his agents, employees, officers, corporations, 

successors, and assigns, and those persons in active concert or participation with them who 

receive actual notice of this Order by personal ~crvice or otherwise, are hereby restrained and 

enjoined from failing to create, and thereafter to maintain for a period of three (3) years following 

A. Accounting mar& that rcflcct the cost af g a d s  or services saId, revenues 

generated, and the disbursement of such revenues; 

B. Personnel records accurately reflecting the name, address, telephone numher and 

independent contractor, that person's job title or position; the date upon which the person 

cotlmerlcd wurk aud the h t c  mil r w w  fur ht; periods tmniuation, if a p p l i d k ;  provided, 

however, that the businesses subject to this requirement shall relain such records during the 

employment of any person, and f a  a period of two (2)  years after the date of their termination; 

C. Customer files containing the name, address, telephone number, dollar amounts 

paid, quantity of goods or services purchased, and description of goods or services purchased, for 

all consumers to whom the business has sold, invoiced or shipped any Franchrse, Business 

Venture or income-generating product or service; 

-D. Rccorda that reflect, for c w q  written or oral cnnsumcr compI%int or rcfind 

any third party (1) t h ~  c~istomcr's name, address, tdephnnr: n~~rnher; (7) the dolla~ a m m n t  paid 

by b e  wnsuma, (3) the written complaint or rcfund request, if any, (4) the basis of the 
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complaint or refund request, including the name of any salesperson complained about; ( 5 )  the 

nature and result of any investigation conducted concerning the complaint or refund request; (6) 

each response and the date nf the resprtnse to the mmplaint or refilnd ~ q a c s t ;  and (7) any final 

resolution of the complainl or refund request, and the dale of the resoluticm; and (B) in the event 

of a denial of a rcfund quest, the reman for thr dmninl; md 

E Copies of all -.a!e~ ~criptr, t r z i r h g  mat&&, dvcrtiserriectm, cr othu marketma 

materials utihed, whch shall be retained for three (3) years after the last date of their 

dissemination or use. 

XI. COMPLIANCE MONITORING 

IT IS FURTHER ORDERED that, for the purpose of monitoring and investigating 

compliance wilh any provisioil of t h i s  Order, 

A. W i t h  ten (10) days orreceipt of wrjtten noace h r n  a representatwe of the 

Commission or Piamtiff, Dchr ian t  shall sllhrnit iuldiiinnal written reprt,-, s w m  to undcr 

penalty of perjury; pmduce documents for inspection and copying; appear for deposition; andor 

provide entry during normal business hours to any business location in Defendant's possession or 

direct or indirect contml to U1Epect the business opamtion; 

B. In addition, &c Coruruissiou and PlaiutifTarc authorid to monitor cornpliaucc 

with this Order hy all nther lawfill me.ans, inrh~riing htrt nnt limited tn the f n l l n w i n ~ :  

1. obtaining di~isrmvery from any p a w n ,  wihoul further leave csl-courl, lasing 

the procedures pro~cribcd by Fed. R. Civ. P. 30,31,33,34,36,  utd 45; 
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2. posing as consumers and suppliers to: Defendants, Defendant's 

employees, or any other entity managed or controlled in whole or in part by Defendant, 

dnc~arnmtq rn~tcrid, t ~ ~ g h l a  ifiings, teqtknny, nr infnm,hnn rdevnnt tr: i ~ n f ~ i r  nr dxeptivt 

acts or practices in or affecting commerce (within the meaning of 15 U.S.C. 6 4S(a)(l)). 

C. Defendant shall permit representatives of the Commission or Plaintiff to interview 

agreed to such an interview, relating in any way to any conduct subject lo this Order. The person 

interviewed may have counsel present. 

XII. PEES AND COSTS 

IT IS FURTHER ORDERED that each party to this Ordtr hereby agrees to bear its own 

costs and attorneys' fees incurred in connection wth this action. 

XIIII. RETENTION OF JURISDICTION 

IT IS FURTHER ORDERED that this Court shall retain jurisdiction of this matter for the 

purpases of construction, modification, and enforcement of this Order. 

XIV. COMPLETE SETTLEMENT 

Ttrepsntres; b g W  respectwe counsd, hereby consent to entry of the forego@ Order 

which shall constitute a final judgment and order in &IS matter. The parties further hpuiate and 

xgoe tint the mtqr of tho foregoing Order ahnll conrtituto 3 hll, complete md fix11 cettlemmt of 

this action. 
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FOR THE PLAINTIFF: FOR THE DEFENDANT: 

ROBERT D. McCALLUM, JR. 
Assistant Attorney General 
Civil Division 
U.S. Department of Justice Cornerstone One 
Washington, B.C. 20044 Suite 230 

1200 S. Pine Lsland Road 
EUGENE M. T m O L F  Plantation, F!orida 33324 
Director, M c e  of Consumer Litigation Attorney nt Lon Finkels~ein 

Office of Consumer Litigation 
United States Department of Justice 
P.O. Box 386 
Washington, D.C. 20044 
richard.goldberg@usdoj .gov 
Court Assigned No. A5500676 
PHONE: (202) 307-2532 
FAX: (202) 5 14-8 742 

MARCOS DANIEL JIMENEZ 
United States Attorney for the 
Southern District of Florida 

CISROLE FER19rnEZ 
Assistant United States Attorney 
Court Assigned No. AS500016 
99 N.E. 4th Street 
Miami, FL 33132 
PHONE: (305) 96 1-9333 
FAX: -638Sfft0-7139 

EILEEN GTON 
Associate Director far 
Marketing Practices 
Federal Trade Commission 
Washington, D.C. 20580 
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COLLEEN ROBBINS 
Attorney 
Federal Trade Commission 
Washington, D.C. 20580 
PHONE: 202-326-2548 
FAX: 202-326-3395 
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