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NOMINATIONS OF TERRENCE A. DUFFY,
SUSANNE T. MARSHALL, AND
NEIL A.G. McPHIE

THURSDAY, MAY 15, 2003

U.S. SENATE,
COMMITTEE ON GOVERNMENTAL AFFAIRS,
Washington, DC.

The Committee met, pursuant to notice, at 2:03 p.m., in room
S-143, U.S. Capitol, Hon. Peter G. Fitzgerald, presiding.
Present: Senators Fitzgerald, Levin, Akaka, and Durbin.

OPENING STATEMENT OF SENATOR FITZGERALD

Senator FITZGERALD. The Committee will come to order. Senator
Akaka is at a meeting but he gave us dispensation to begin without
him. He will be here shortly.

Today we consider the nominations of Terrence Duffy to be a
member of the Federal Retirement Thrift Investment Board; Su-
sanne Marshall to be chairman of the Merit Systems Protection
Board; and Neil McPhie to be a member of the Merit Systems Pro-
tection Board. I would like to welcome our nominees today. Each
of you has a distinguished background and record of service. The
President has selected you for important positions in our govern-
ment, and I congratulate you on your nominations.

I would also like to welcome our distinguished colleagues from I1-
linois and Virginia, Senator Durbin and Senator Allen, who are
with us today to introduce two of our nominees.

Mr. Duffy, Ms. Marshall, and Mr. McPhie have filed responses to
the Committee’s biographical and financial questionnaire, an-
swered prehearing questions submitted by the Committee, and had
their financial statements reviewed by the Office of Government
Ethics. Without objection, this information will be made part of the
hearing record with the exception of the financial data which are
on file and available for public inspection in the Committee offices.

In addition, I personally have reviewed the FBI background in-
vestigation reports on each of the nominees.

On our first panel today we will hear from Mr. Duffy, whom I
have had the pleasure of knowing personally for several years now.
President Bush nominated Mr. Duffy to be a member of the Fed-
eral Retirement Thrift Investment Board, which was established as
an independent agency to administer the Thrift Savings Plan. Mr.
Duffy has served as chairman of the Chicago Mercantile Exchange
Inc. since April 2002, and has been a member of the Chicago Mer-
cantile Exchange Inc. for over 20 years.
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On our second panel we will hear from Susanne Marshall, and
Neil McPhie, whom the President has nominated to the positions
of chairman and member, respectively, of the Merit Systems Pro-
tection Board. Both Ms. Marshall and Mr. McPhie currently serve
in those positions on the board through recess appointments.

The Merit Systems Protection Board was created in 1978 to serve
as a guardian of Federal merit systems principles. The board plays
a critical role in protecting the rights of whistleblowers, who have
presented some of the most compelling evidence of government
abuse and in fiscal mismanagement, saving the taxpayers hun-
dreds of millions of dollars.

Both the Federal Retirement Thrift Investment Board and Merit
Systems Protection Board are vital agencies in our Federal Govern-
ment. The nominees are being considered for important positions of
leadership in these agencies, and we appreciate their presence
today before this Committee.

Before we proceed with their statements, I would first like to call
on my colleague from Illinois, Senator Durbin, to introduce Ter-
rence Duffy, if that is OK with Senator Allen.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Thank you, Mr. Chairman. I am pleased to be
here this afternoon and honored that Terry Duffy would ask me to
introduce him to this Committee. Of course, he needs no introduc-
tion to you personally. We both know of Terry Duffy and his con-
tribution to the business community and the city of Chicago. I
think he is an excellent choice to be a member of the Federal Re-
tirement Thrift Investment Board. I know that he is accompanied
here by his spouse, Jennifer, and his mother, Barbara Duffy, and
his assistant, Joyce Balkus. I am certain that he appreciates their
presence and support at this important hearing.

This is a critical appointment to an important position. The Fed-
eral Retirement Thrift Investment Board may be obscure to some,
but it is not to the millions of Federal retirees and current Federal
employees who are saving a portion of their earnings in anticipa-
tion of retirement. This is an independent agency which admin-
isters the Thrift Savings Plan and it has an important mission.
Currently the Thrift Savings Plan has approximately 3 million par-
ticipants and assets of over $100 billion, including the family for-
tune of the Durbin family, so I am particularly interested in mak-
ing certain that Mr. Duffy does a great job in his new position.

As you said, Mr. Chairman, he has an excellent background. A
native of Chicago, he graduated from the University of Wisconsin
at Whitewater, and worked as a broker assistant for RB&H Com-
modities in Chicago. Since November 1981, Terry Duffy has been
president of TDA Trading, Inc., a trading broker association, most
recently serving as chairman of the prestigious Chicago Mercantile
Exchange Holdings Board and the board of the Chicago Mercantile
Exchange Inc. itself.

I have had an opportunity to look at his responses to the policy
questions which this Committee has posed, and there is no ques-
tion he is well-prepared and well-positioned to serve this Nation
well in this capacity. I heartily endorse his nomination.

Senator FITZGERALD. Thank you, Senator Durbin.
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I would now like to recognize my colleague from Virginia, Sen-
ator George Allen who will introduce Mr. McPhie on panel two.

Senator Akaka is here. Do you want to let Senator Allen intro-
duce (}\/Ir. McPhie first and then you can make your opening state-
ment?

Senator AKAKA. Yes.

Senator ALLEN. If I may, I will introduce Mr. McPhie and also
Susanne Marshall.

Senator FITZGERALD. You certainly may.

STATEMENT OF HON. GEORGE ALLEN, A U.S. SENATOR FROM
THE STATE OF VIRGINIA

Senator ALLEN. Let me start first with Susanne Marshall as she
is appointed to be chairperson of the U.S. Merit Systems Protection
Board. I am pleased to introduce her. She is a resident of the Com-
monwealth of Virginia. She is well-known to many of you already
having served on the Governmental Affairs Committee staff for
Senator Roth of Delaware, Ted Stevens of Alaska, and Fred
Thompson of Tennessee. As you may know, she was confirmed as
a member of the Merit Systems Protection Board in November
1997 under former President Clinton, and now President Bush has
nominated her to serve as chairman for the remainder of her term.

I can go into her Virginia heritage, that I know you would all
love to hear, since her father’s side of the family came to Virginia
in 1650 a few years after it first was founded in 1607. That makes
her one of the first families of Virginia.

She does have an expert record having served here on Capitol
Hill as a staffer for more than 15 years in both the House of Rep-
resentatives and the Senate, ending only upon her appointment to
the Merit Systems Protection Board. Mr. Chairman, Senator
Akaka, I recommend her very highly to you as an outstanding pub-
lic servant and respectfully ask that she be confirmed as chair of
the Merit Systems Protection Board.

While her family is not here with her, they are all here in spirit
and very proud of her.

Mr. Chairman, Senator Akaka, I am also pleased to introduce
Neil McPhie, who has been nominated to be a member of the U.S.
Merit Systems Protection Board. I am confident that when you look
at his record in the Commonwealth of Virginia and his service to
the community, you will recognize that President Bush selected the
right person for this job.

I am pleased to be recommending him because I do know of his
service. He helped me when I was Governor of the Commonwealth
of Virginia. He has served most recently as senior assistant attor-
ney general in Virginia since 2002 where he has shown himself to
be a very seasoned and effective litigator. He also served the Com-
monwealth of Virginia as executive director of the Virginia Depart-
ment of Employment Dispute Resolution.

Now I mention my service as Governor. Right as my term ended,
Governing magazine rated Virginia as one of the best managed
States. Any CEO or executive will tell you, the executive is fine,
but you need good people and a good cabinet. You need good lead-
ers. Mr. McPhie, his attention to detail, his superb leadership skills
really played an important role in Virginia getting that high honor
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from Governing magazine. It was not just to me. It was to my cabi-
net secretaries, to a variety of State agencies, and also to the attor-
ney general’s office.

You will see from his education and his background, he unques-
tionably has way more than the necessary qualifications to under-
take the charge President Bush has asked of him. He has a wealth
of knowledge in employment law issues that will enable him to suc-
cessfully meet the challenges he will face an adjudicator of the
board. I would like to take a quick moment to recognize Neil’s wife,
Regina, holding young Sydney there. This is Abigail here. So he
has a fine family and I urge each of you all on the Committee to
move as quickly as possible to get Mr. McPhie to work for the peo-
ple of the United States.

I thank you, Mr. Chairman, Senator Akaka, for your willingness
to pull together this hearing so that you can move forward in these
deliberations. Thank you, all.

Senator FITZGERALD. Thank you for being here. Hope you did not
miss any votes.

Senator ALLEN. Me too. If you will excuse me.

Senator FITZGERALD. Thank you, Senator Allen.

Now the Chair would call upon Senator Akaka for an opening
statement.

OPENING STATEMENT OF SENATOR AKAKA

Senator AKAKA. Thank you very much, Mr. Chairman. I want to
welcome all of you here and add my welcome to all of you. Ms.
Marshall, it is good to see you again after all these years. Mr.
McPhie, and Mr. Duffy, welcome to this Committee.

Before I begin I want to compliment the Chairman of this Com-
mittee. Today is one of those days when everything is upended. He
was able to pull this hearing together despite a day-long voting ses-
sion. I had some problem finding this room, but I finally found it,
and I want to thank him for moving so quickly and so well.

I would ask that my full statement be placed in the record. I just
want to say that the positions to which our witnesses have been
nominated are among the most important to Federal employees.
Let me highlight that. You have a tough job ahead of you. But it
is important for our country.

If confirmed, Mr. Duffy will have authority over the government’s
retirement savings plan which serves over 3 million participants
with assets of about $100 billion. Likewise, Ms. Marshall who is
the acting chair of the Merit Systems Protection Board and Mr.
McPhie who will join her, will play a critical role in safeguarding
Federal employees from abuse by agency management. Those are
important jobs. In the next 7 years it is going to be critical for our
Nation, but we will talk about that later.

I will submit the rest of my statement, Mr. Chairman.

Senator FITZGERALD. Without objection, Senator Akaka’s state-
ment will be provided in the record.

[The prepared statement of Senator Akaka follows:]

PREPARED STATEMENT OF SENATOR AKAKA

Thank you, Mr. Chairman. It’'s a pleasure to be with you this afternoon, and I
join you in welcoming Ms. Marshall, Mr. McPhie, and Mr. Duffy to our Committee.
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The positions to which our witnesses have been nominated are among the most
important to Federal employees. If confirmed, Mr. Duffy will have authority over
the government’s retirement savings plan, which serves over 3 million participants
with assets of about 100 billion dollars. Likewise, Ms. Marshall, who is the acting
chair of the Merit Systems Protection Board, and Mr. McPhie, who will join her,
will play a critical role in safeguarding Federal employees from abuse by agency
management.

As the sponsor of legislation to strengthen Federal whistleblower statues, I be-
lieve that one of the key tenants of the Federal merit system principles is the ability
of employees to report waste, fraud, and abuse without the fear of retaliation. Re-
porting government mismanagement is a basic obligation of a Federal employee. As
our witnesses know, the MSPB shares great responsibility to ensure that employees
are protected when they come forward to report waste, fraud, or abuse.

Since enactment of the WPA in 1989, Congress has revisited the law to address
actions taken by the Federal Circuit Court of Appeals, the MSPB, and the Office
of Special Counsel that have been inconsistent with congressional intent. I plan to
reintroduce whistleblower legislation shortly, and I welcome the opportunity to dis-
cuss this with Ms. Marshall and Mr. McPhie. I am also interested in your views
on the new Department of Homeland Security and the Department of Defense pro-
posal to exempt itself from many civil service laws, including MSPB appeal rights.

I don’t want Mr. Duffy to think I am ignoring him. You have had a distinguished
career as a member of the Chicago Mercantile Exchange Inc. where you now serve
as its chairman. As head of the Nation’s largest futures exchange, I am hopeful that
you will impart your knowledge and expertise with your fellow Thrift Board mem-
bers.

Mr. Chairman, I wish to thank you for holding today’s hearing.

Senator FITZGERALD. I am going to recommend that Senator
Akaka and I leave to vote. The vote started at 2:10, so we are a
few minutes into it, and they are only 10-minute roll calls. We will
immediately return and then we will proceed with Mr. Duffy and
then to the Merit Systems Protection Board. We will try and con-
duct this hearing rapidly given the time constraints we are under
today. So we will recess for a few moments and we will be back
shortly.

Thank you.

[Recess.]

Senator FITZGERALD. I would like to call the meeting back to
order.

At this point I would like to call on our first witness, Terry
Duffy. Why don’t you come up here, Terry. Our Committee rules
require that all witnesses at nomination hearings give their testi-
mony under oath, so I am going to ask you to remain standing and
raise your right hand.

[Witness sworn.]

Senator FITZGERALD. Thank you. You may be seated.

Before you begin your opening statement, Terry, I wonder if you
would like to again recognize your wife and mother and assistant
who are here? I know Senator Durbin briefly referred to them but
maybe you would like to introduce your family members.

TESTIMONY OF TERRENCE A. DUFFY,! TO BE A MEMBER OF
THE FEDERAL RETIREMENT THRIFT INVESTMENT BOARD

Mr. DUFFY. I appreciate that, Senator. With me today I have my
wife Jennifer, my mother Barbara, and my good friend and assist-

1The biographical and professional information of Mr. Duffy appears in the Appendix on page
28

.Pre—hearing questionnaire appears in the Appendix on page 32.
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ant, Joyce Balskus, along with two young ladies that represent us
out here in our Washington office, Lita Frazier and Lanae Denney.

Senator FITZGERALD. Welcome to all of you. You may go ahead
and give your statement.

Mr. Durry. Thank you, Mr. Chairman. I appreciate it very much.
Senator Akaka, I appreciate it. Good afternoon. As Senator Fitz-
gerald has said, my name is Terry Duffy and it a great honor for
me to be nominated to serve as a member of the Federal Retire-
ment Thrift Investment Board.

I understand the gravity of the responsibilities that I will be re-
quired to fulfill if my nomination is approved. Three million Fed-
eral employees have invested more than $100 billion to assure a
successful and productive retirement after diligently serving the
government and its uniformed services. I have discussed my duties
and responsibilities with the staff and the board. I have reviewed
the pending litigation involving the board and its director. I am
confident that my background in the financial services industry
will permit me to perform the duties of this high office as intended
by Congress.

I believe that my experience in the financial industry equips me
to perform the important fiduciary duties for which I have been
nominated. My professional life has been connected to the Chicago
Mercantile Exchange Inc., which is now the largest, most success-
ful futures exchange in the United States. I began my career at the
very bottom of the ladder as a runner in 1980. In 1981, I became
a CME member and was able to work as a floor broker and a trad-
er. I have formed and been a president of my own company, TDA
Trading, Incorporated since 1981. In 1995, I was elected to the
CME’s board, in which capacity I have served since that time. In
1998, I was elected vice chairman of the board, and in 2002 I was
elected chairman of the board.

In that time I led a very successful effort to execute an initial
public offering to make the Chicago Mercantile Exchange Inc. the
first publicly traded exchange in the United States. I have served
or currently serve on the executive compensation, nominating, stra-
tegic planning, and regulatory oversight committees. My profes-
sional life has equipped me to understand tools available for mod-
ern risk management. In my leadership role at the CME, I have
participated directly in the creation of new risk management tools,
and I have managed financial risk in all segments of our economy.

Retirees are a major element of our economy, and their economic
welfare depends on the safety and the soundness of their retire-
ment plans. In 2002, I was appointed by President Bush to serve
on the National Saver Summit on retirement savings. I understand
the serious responsibilities that are invested in the thrift board. I
will bring to bear all my experiences and knowledge to serve the
interest of the beneficiaries of the thrift board’s actions.

Again, I am extremely honored to be here today and look forward
to answering any questions that you may have for me. Thank you.

Senator FITZGERALD. Mr. Duffy, thank you very much. I would
begin with customary Committee questions, and we will limit ques-
tions to 6 minutes each, if that is OK. We will probably have an-
other vote shortly.
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Is there anything that you are aware of in your background
which might present a conflict of interest with the duties of the of-
fice to which you have been nominated?

Mr. DUFFY. No, sir.

Senator FITZGERALD. Do you know of anything personal or other-
wise that would in any way prevent you from fully and honorably
discharging the responsibilities of the office to which you have been
nominated?

Mr. DUFrFY. No, sir.

Senator FITZGERALD. Do you agree without reservation to re-
spond to any reasonable summons to appear and testify before any
duly constituted committee of Congress if you are confirmed?

Mr. DUFFY. Yes.

Senator FITZGERALD. Senator Akaka, do you have questions that
you want to ask at this time?

Senator AKAKA. Yes, I do, Mr. Chairman.

Mr. Duffy, let me start off by saying how impressive your back-
ground is.

Mr. Durry. Thank you, sir.

Senator AKAKA. It appears that you have been in the right place
at the right time and moved up well, and here you are again, an-
other place at another time. I did review your papers and every-
thing seems to be in order.

My question to you is one that interests me tremendously be-
cause I have been trying to move our country to be more financially
literate. My question will be along that line.

Federal employees, for instance, depend a lot on the thrift sav-
ings program for a significant part of their retirement savings. As
life expectancy in the United States continues to increase and peo-
ple are living longer, as they do in Hawaii, they must make sure
that their retirement savings meet their future needs. Federal
workers cannot afford to make mistakes on their TSP, the alloca-
tions, or miss opportunities presented by TSP or other retirement
investment options. Employees of all agencies should be informed
about different retirement options.

My question to you is, what can be done to improve financial lit-
eracy among Federal employees to ensure that they are making
educated and informed decisions about their retirement investment
options, especially their use of TSP?

Mr. DUFFY. Senator, I think that is an excellent question. The
way I would respond to it, I think that I would go about it the
same way I do about running a public company today, and that is
through the education process. I think education and communica-
tion are key. If you can have what I believe—I do not know the
other board members of the TSP, but you have to have independ-
ence. When you have independence, then the participants who are
in that plan will have more confidence in you and they will be more
willing to listen to you when you try to educate them.

So I think education, communication, and independence are crit-
ical to getting more people to participate in plans, and give them
the confidence. This has been a very difficult time over the last 3
to 4 years with markets and market conditions. I think the Amer-
ican public, and I do not think the government workers are im-
mune to it, have been affected by it. I think that they need to have
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the confidence reinstalled in them to let them know that there are
legitimate people looking out for their best interest, and we should
educate them, Senator.

Senator AKAKA. Mr. Chairman, I have other questions but I will
submit them for the record.

Thank you very much for your response.

Senator FITZGERALD. I was wondering, Mr. Duffy, if you had
been following the dispute that the TSP board has had with its
contractor who had been working on its computer system. There
subsequently was a suit filed by the board. Subsequent to that, a
new board has come in at TSP and they have suggested that the
executive director of TSP should not have filed that suit, and
should have gone through the attorney general.

There is a dispute about the level of independence that the TSP
board should have from both Congress and the administration.
This morning there was an article in the Washington Post that con-
tained a recommendation or relayed a recommendation that the
GAO had made regarding how greater accountability could be
placed on the TSP board, having them made more accountable to
the Department of Labor. Apparently, the Department of Labor
could sanction a private pension fund that was violating its fidu-
ciary responsibilities, but in the case of the TSP board the Depart-
ment of Labor could find a violation but they could not do anything
to the T'SP board.

So there is a tension between walling off the TSP board from the
political process on the one hand to prevent it being used for polit-
ical purposes. But on the other hand, there is a danger that the
board not be accountable to anyone if there are violations of fidu-
ciary obligations by the board of directors.

I would like to ask if you had given any thought to whether the
board should just totally be out on its own? If a member of Con-
gress or the administration calls you and makes a recommendation,
should you get your hackles up and be very concerned, or do you
feel that it should be more accountable to Congress? This is a
tough question, and I do not mean to throw a tough question to
such a good friend, but it is an important issue.

Mr. DUFFY. I welcome it, Senator. Actually, I think there are sev-
eral questions in your statement. I will address the latter part of
it on the issue of whether the board should be accountable to Con-
gress. Again, I am not on the board right now. I just know by what
I read through the press and what is available in the public do-
main.

As a chairman of a publicly traded company, I think independ-
ence is critical. To come under pressure from either side of the aisle
of Congress does not seem to suit $100 billion very well because it
just does not seem to work. These are decisions that have got to
be made in the best interest of these government workers and I do
not think that Congress should have too much influence over how
that works. Obviously, there has got to be somebody that they have
to be accountable to. When you talk about fiduciary responsibility,
I think that is where the accountability comes in. I think that is
why you hold these hearings and you try to find the best people
to represent a substantial amount of money like this which is a
good part of the savings of these people.
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So I think it is critical to have accountability. Whether it should
be Congress or not, I do not know. I guess I would have to read
into it a little bit more. I know that the Labor Department has
some oversight on this.

As far as the litigation is concerned, I am not a lawyer by trade,
but as a chairman I worked in litigation with our lawyers. Just
when you think you have got it figured out, there is another side
of the story. That is one thing I have learned about lawsuits. So
for me to make a comment on the litigation I do not think would
be fair because I do not have the information the rest of the board
has or the staff has. I only have what is in the public domain. I
do know one thing for certain. Whatever is in the public domain,
there is another side of that story, and there might be two more
sides to that story.

Senator FITZGERALD. I can attest to that.

Mr. DUFFY. So I think it is important that you have all the infor-
mation.

Senator FITZGERALD. That is right. I like your answer. I think
you recognize the fiduciary responsibilities of the members on that
board. That is an awful lot of money, $100 billion. It is a big re-
sponsibility to be one member of that board who is overseeing so
much in retirement funds for so many people. It is an awesome re-
sponsibility. You are certainly one who is up to the task, and I
think you have a proven record of success in the business world,
and certainly at the Chicago Mercantile Exchange Inc., which was
the most successful initial public offering in all of 2002 in our en-
tire country. We really could not have someone much better than
you here. So I congratulate you and wish you well.

I would leave it open to Senator Akaka for any final questions
you may have before we proceed to the others.

Senator AKAKA. May I ask one more?

Senator FITZGERALD. Yes.

Senator AKAKA. Mr. Duffy, along the same line. The Federal
Thrift Investment Board is seeking a new executive director. Given
the current debate over independence and authority of the execu-
tive director as raised in the American Management System law-
suit over completion of the new TSP recordkeeping system, my
question to you is, how would you define the roles and responsibil-
ities of the executive director as compared to thrift board members?

Mr. DuUFFry. I look at it, Senator, in a couple ways. But I would
say again, I use my experience chairing a public company board,
that the buck stops there. We are ultimately accountable to our
shareholders. The Thrift Savings Board is ultimately accountable
to its participants. So I could sit there and tell you that I think
that the management made a bad decision. They say, that is great,
but you are accountable. You are the board of directors. That to me
is doing my fiduciary duty to the participants.

It is no different from you today as being the chairman of the
largest U.S. exchange. I have a duty to my shareholders, fiduciary
responsibility. So I have to stay completely independent of my
management. I think that is critical to the success, not only of pri-
vate business, but also in the public and the private sector.

Senator AKAKA. Thank you very much for that response.

Mr. Chairman, thank you.



10

Senator FITZGERALD. Senator Akaka, thank you very much. Mr.
Duffy, thank you for your testimony. Thank you for bringing your
family here, today. We wish you well. We will not take any more
of your time. We will now go on to Ms. Marshall and Mr. McPhie.
Thank you very much for coming.

Mr. Durry. Thank you, Senator Fitzgerald. Thank you, Senator
Akaka. I appreciate it very much.

Senator FITZGERALD. Thank you.

Another vote just started. We are going to take another break.
We will not be long. A quick vote and we will be right back, and
then we will swear in Ms. Marshall and Mr. McPhie.

[Recess.]

Senator FITZGERALD. I call the hearing back to order. I would
like to swear both of the witnesses.

[Witnesses sworn.]

Senator FITZGERALD. Thank you. You may be seated.

Mr. McPhie, I understand you want to introduce your family, too.
I know that Senator Allen briefly introduced your family, but
maybe you want to introduce them, and then I will allow Ms. Mar-
shall to start with her statement.

Mr. McPHIE. Yes, sir. There are a number of people who came
from Richmond that I will recognize, if I may.

Senator FITZGERALD. Absolutely.

Mr. McPHIE. First my family. My wife Regina McPhie is right
here. My daughter Abigail, and my son Sydney.

Senator FITZGERALD. What grade is Sydney in?

Mr. McPHIE. Sydney is in third, but sometimes I think he is in
sixth or seventh. I am very proud of those folks, and they have
stood by dad, and my wife by me, through ups and downs. Without
them, I would not be here and I am grateful for that.

As I said, there are some folks who I really owe a lot to as my
career has progressed. I do appreciate them taking time off and
coming up here from Richmond, Virginia. There are some people
from the Attorney General’s office in Richmond, and then there are
some folks from my agency over there, the Employment Dispute
Resolution Agency that have come up here. And then there are two
other persons who knew me when I was a little guy in my native
country of Trinidad, and they are both here. I feel very grateful to
be here with people like that around me. I appreciate the oppor-
tunity to say that on the record.

Senator FITZGERALD. Welcome to all your friends, and thank you
for being here. At this point, Ms. Marshall, I would welcome you
to the Committee. Do you have a statement you would like to make
at this time?

TESTIMONY OF SUSANNE T. MARSHALL,' TO BE CHAIRMAN OF
THE MERIT SYSTEMS PROTECTION BOARD

Ms. MARSHALL. Yes, Senator. Thank you and your staff for co-
ordinating the hearing this afternoon with so much going on. I also

1The prepared statement of Ms. Marshall appears in the Appendix on page 21.
The biographical and professional information of Ms. Marshall appears in the Appendix on
page 43.
Pre-hearing questionnaire with attachments appears in the Appendix on page 48.
Post-hearing questions submitted for the Record by Senator Akaka appears in the Appendix
on page 181.
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want to thank Senator Allen for taking the time to be here to pro-
vide the introduction for both Mr. McPhie and myself. I have to
thank President Bush for the honor of nominating me to be chair-
man of the Merit Systems Protection Board.

In order to save the Committee time, I will provide a more
lengthy statement for the record.

Senator FITZGERALD. Without objection, we will submit your pre-
pared comments for the record.

Ms. MARSHALL. Thank you. It is very hard for me to believe, hav-
ing been a Committee staffer, that it has been 5% years since I
have been here in the Capitol building. It is really an honor for me
to be here today, and quite a treat to see some of my former col-
leagues and friends. I do not have family here, but I would ac-
knowledge friends that are here from the Hill as well as from the
MSPB. So, I just would acknowledge that for the record.

In 1997, when I was confirmed, my goal, as I stated at that time,
was to prove myself worthy of the confidence that had been placed
in me. As I come here 5% years later, I hope that my record and
my reputation speak for itself, and that I have the support of mem-
bers on both sides of the aisle.

In every effort that I have made as a member, as vice chair, as
acting chair, and now as chairman, I look forward to being able to
lead the agency throughout the remainder of my term. It is a ter-
rific agency. It is very small, very efficient, with hard-working and
dedicated civil servants. That is what I look forward to. I appre-
ciate the opportunity to be here today.

Senator FITZGERALD. That is great.

Mr. McPhie, you may also submit your written comments for the
record and we will make that a part of the Committee’s transcript,
or you may read them if you wish, or you may talk off the top of
your head.

TESTIMONY OF NEIL A.G. McPHIE,! TO BE A MEMBER OF THE
MERIT SYSTEMS PROTECTION BOARD

Mr. McPHIE. In the spirit of intimacy and speed I would sub-
mit—I have already submitted a prepared statement for the record
and I would ask that it be placed into the record.

Senator FITZGERALD. Without objection.

Mr. McPHIE. Rather than just read it, I just want to highlight
some other things. I am extremely grateful to be here. I am hon-
ored by the confidence placed in me by the President of the United
States. I am honored by the effort this Committee went through,
and the opportunity for me to come before you at this time. I ap-
preciate the questions that were asked of me, some very probing
questions by your staffers some of whom are here. I tried to answer
them as forthright and as best I could. I hope I have succeeded in
doing that. I look forward to a relationship based on openness, can-
dor, and forthrightness.

1The prepared statement of Mr. McPhie appears in the Appendix on page 27.
The biographical and professional information of Mr. McPhie appears in the Appendix on
page 157.
Pre-hearing questionnaire appears in the Appendix on page 167.
Post-hearing questions submitted for the Record by Senator Akaka appears in the Appendix
on page 186.
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If confirmed, I pledge to do everything within my power and to
the best of my abilities to decide these important cases in a fair
and objective basis, controlled by the facts, the law and the policies
and nothing else.

I intend to give this position all I have and to work with Chair-
man Marshall in a collaborative effort and a common goal to make
the Merit Systems Protection Board better than I found it. I know
the staffers by their questions had certain issues that they raised.
I intend to follow up on some of these concerns and see if we can-
not get cases in and out of that place as quickly as we can and as
fairly as we can. I look forward to acquitting those responsibilities
in that fashion.

I would be more than happy to answer any questions you or any-
one else may have, sir.

Senator FITZGERALD. Thank you, Mr. McPhie.

Ms. Marshall, you began serving as acting chairman in February
2002, and then as the board’s chairman since August 2002?

Ms. MARSHALL. Yes.

Senator FITZGERALD. Given your experience in these capacities,
what new initiatives have you undertaken, and what new policies
have you implemented to improve the operations of the Merit Sys-
tems Protection Board?

Ms. MARSHALL. Initially, because our main function is the adju-
dication of a large volume of cases, it was to try to determine how
we could move more quickly, particularly with our complex cases.
Oftentimes, these cases were reviewed so extensively in our Office
of Appeals Counsel or Office of General Counsel before they came
up to the board members that we were left with a short timeframe
to act on them.

Senator FITZGERALD. How many cases do you have?

Ms. MARSHALL. At Board headquarters, we process, on average,
about 1,700 cases annually. In those cases that are more difficult
and more time-consuming, that have multiple claims or different
sets of facts, we have tried to get them to the board members ear-
lier so that we have enough time to give direction to the staff to
work those cases.

Senator FITZGERALD. Have you been able to do that?

Ms. MARSHALL. Yes. We actually have color-coding, putting them
in green folders so that we can make notes as they come into our
office that this case has a particularly difficult issue and we need
to give it expeditious review so that we can determine what direc-
tion it should take if it needs any more work.

Senator FITZGERALD. Assuming your confirmation, are there any
additional initiatives or policies that you want to implement?

Ms. MARSHALL. One of the major initiatives that we are working
on implementing is our e-Appeal process. It will be an interactive
electronic process for filing an appeal. The user will be able to navi-
gate it in a manner similar to TurboTax. Questions will be asked
as to the action being appealed. Is it an adverse action? Is it a re-
tirement decision? Then the user can follow a set of questions for
the action being appealed, as opposed to having to deal with a very
lengthy form.

Senator FITZGERALD. To get rid of the paperwork.
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Ms. MARSHALL. Yes, it would also do that. We hope to have e-
Appeal implemented by October.

Senator FITZGERALD. So do you see the biggest challenge of the
MSPB the caseload numbers and how to speed the cases along? Is
that one of the biggest challenges?

Ms. MARSHALL. That certainly is our daily challenge, something
that we face on a regular basis. Right now, we also must deal with
the challenge of the Department of Homeland Security, the Depart-
ment of Defense, and plans that would take certain employees out
from under Title 5 protections. I think the board must work to
make sure that the role that we play in protecting employee rights
is understood. We provide the neutral third party review. So, I
think that our biggest challenge over the next year is going to be
educating the public and other agencies as to the role that we play.

Senator FITZGERALD. Do you think the MSPB has sufficient re-
sources to do its job now?

Ms. MARSHALL. Currently we operate adequately. We meet our
needs. I would not want to see our budget cut. I think we are right
at the edge. We have reduced our staff dramatically, with almost
a 25-percent cut in personnel 5 years ago. So, we have to hold our
own. I do not want to see us reduced. We operate, I think, very effi-
ciently with the resources that we have.

Senator FITZGERALD. Are there any legislative remedies that you
Woulgl recommend that Congress consider to help the board at this
time?

Ms. MARSHALL. At this time I would say that it would be pre-
serving the merit principles as Congress looks at the future of civil
service protections for Federal employees. I have one proposal that
I described in my written responses that deals with a legislative fix
in the handling of FERS disability cases so that we do not have to
have repayment issues occur. That is something I would be happy
to provide additional information on if the staff wishes to follow up
on this suggestion.

Senator FITZGERALD. Part of the MSPB’s work involves hearing
cases that fall under the Whistleblower Protection Act as it was
amended in 1994. The act was intended to strengthen protections
for Federal employees when they disclose information pertaining to
wrongdoing within a particular agency or department. This act is
an integral part of the MSPB’s mission and operations.

Ms. Marshall, would you please share your assessment of the
current effectiveness of this Whistleblower Protection Act including
any particular strengths and weaknesses?

Ms. MARSHALL. I think probably the greatest value of the act is
something that we cannot measure. That would be the deterrent ef-
fect. I believe that by its very existence and the enforcement of it
over the years that it has probably led many agency managers and
supervisors to be much more careful in the actions that they take.
They know that there will be enforcement by the Office of Special
Counsel and the Merit Systems Protection Board.

I personally am not supporting any particular legislative rem-
edies. I know that there have been a number of provisions reviewed
by the Committee and currently under review by the Committee.
I have found, as an adjudicator, that the more recent amendments,
when Congress emphasized the use of “any”—and a very broad
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reading of the language—allows the adjudicator to look at all the
particular facts of the case and any violation of any law, rule, or
regulation or any significant change in duties. So I think it is our
enforcement of a broad reading of the statute, the plain language
of the statute that I find most useful.

Senator FITZGERALD. Do you believe that whistleblower rights
are adequately protected now?

Ms. MARSHALL. I think it has been very effective.

Senator FITZGERALD. Do you think they are adequately protected
now? Do you know how many whistleblowers have been helped
through settlements or board rulings providing relief, or what the
win-loss track record for decisions is?

Ms. MARSHALL. OSE considers all WPA claims first, but I think
for cases that have come to the board, say over the past year, per-
haps we have had 130 cases that have not been dismissed that we
have looked at the merits of the issue. A little over 50 percent of
that, maybe 60 percent, we have made a finding of a nonfrivolous
allegation of whistleblowing.

But even if we had a finding of potential whistleblowing, the
agency still has the opportunity to prove by clear and convincing
evidence that they would have taken the personnel action anyway.
So you may have a valid whistleblower as an appellant, but it does
not always lead to relief.

Senator FITZGERALD. Thank you.

Mr. McPhie, as has been noted by Senator Allen, you have a
wealth of experience in dispute resolution through your work in the
Virginia Department of Employment Dispute Resolution and at the
EEOC. Based on your background and experience, what specific
initiatives would you like to pursue as a confirmed member of the
Merit Systems Protection Board?

If we could interrupt you for one second, Mr. McPhie, I would
like to welcome Senator Levin. Thank you for coming here. Senator
Levin, would you have any opening comments? We are on Susanne
Marshall and Neil McPhie, who are nominated for the Merit Sys-
tems Protection Board, and we were discussing the whistleblower
laws.

Senator LEVIN. I have some questions but no opening statement.

Senator FITZGERALD. OK. Mr. McPhie, would you like to go back
and answer that question. Based on your background and experi-
ence, what specific initiatives would you like to pursue as a con-
firmed member of the Merit Systems Protection Board?

Mr. McPHIE. First, sir, I want to tell you, I do not have any spe-
cific agenda. I came here with a wide open mind. The bottom line
is, I want to be known and ultimately remembered as a member
who decided cases objectively on the facts, applying the relevant
law and policies and nothing else. I think the board has got to be
impartial when it speaks. I think the board has a history of being
impartial. I intend to continue that.

Some of the things that I have picked up over the years is, when-
ever you run a system and you have a lot of pro se people in the
system, those cases to me are the most difficult cases to decide. Not
because the law or the facts are complex. Sometimes it is a clear
loser. But because of the human emotion, and lack of under-
standing.
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It seems to me any system worth its salt, has to stay away from
outcomes. I never carried around a win-loss record because then
you get caught up in this one side should win more than it should
be winning, and I think that is not healthy. But what I do try is
to assure the folks who come before that system, win or lose, really
feel that they have gotten a shot; somebody listened. Many times
these disputes are between people who ultimately are going back
to the same job situation and the expectation is from both sides
that they are going to be friends, and they are going to be produc-
tive, and they are going to continue a relationship.

So many times it is not about taking prisoners, who can use
cross-examination to make the other person look bad and so on and
so forth. You have to find a way to preserve that working relation-
ship, albeit in difficult circumstances.

So it seems to me, top and bottom, the board has got to reflect
that kind of culture. I think we have got to understand, and I am
going to try my best to employ some of it, is that you can do a case
quickly and you can still assure quality. They are not necessarily
two different items. They can coexist quite nicely. But if you do not
get the folks from the front end to the back end to buy into that
then it is not going to happen.

I personally think the administrative judges in that system, have
perhaps one of the most important jobs. I think the way people feel
about the MSPB turns a lot of what happens to them in front of
those administrative judges.

I had the pleasure of going to a conference recently where I met
the administrative judges for the first time in their element. These
guys are not afraid to talk. And I listened to them. I will tell you
it concerns them when cases take too long. It concerns them when
people complain that they are not being fair. It concerns them
when they get, in their view, scattershot directions from court
precedent. These folk impressed me as people who understand the
importance of their job, who want to do a good job, and will indeed
do a good job. Some will tell you there are some resource issues.
I do not know anything about that so——

Senator FITZGERALD. I am afraid I am going to have to interrupt
you because I am going to have to run to the floor for a vote. Sen-
ator Levin, I do not know if you have voted.

Senator LEVIN. I did, thank you.

Senator FITZGERALD. I will turn it over to you, Senator Levin,
you could ask some questions, and I will go vote. Thank you.

1 Mr. McPHIE. Senator Levin, those are some of the things I would
0.

Senator LEVIN. I just have a few questions for you, Ms. Marshall,
because you have been there. Mr. McPhie, you are going to get off
the hook a little bit here because you are new. I am intrigued by
your comment that the people who appear before the board should
feel that they have had a fair hearing, because that is what I think
everybody’s goal would be. That is a constant search and a constant
struggle for whistleblowers.

Some of the questions that I have of Ms. Marshall have been ad-
dressed to you, but for the record I want to clarify your answers
to some of those questions. First is a case which was decided by
the Federal Circuit in 1999, and maybe Mr. McPhie could listen to
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this. Even though you have not been on the board I would be inter-
ested in your reaction in any event.

In the LaChance case, LaChance vs. White, the Federal Circuit
said that in order to establish a reasonable belief of gross mis-
management, the whistleblower, the appellant, had to overcome a
presumption that the management of the Department of the Air
Force had acted “correctly and fairly and in good faith, and in ac-
cordance with the law and governing regulations.” So that the
agency is given a presumption of good faith to begin with which the
whistleblower needed to overcome.

But then the court added the following, which was truly unusual.
That the presumption would stand unless Mr. White provided irref-
ragable proof to the contrary. Now that is almost an irrebuttable
presumption, to use another word. If you have to prove or disprove
a presumption with irrefragable proof, you have got to show that
what you allege is incontestable, incontrovertible, incapable of
being overthrown, undeniable. That is what irrefragable means. So
this standard is extreme. It contradicts Congressional intent in the
whistleblower law. And it, frankly, I think almost stands alone in
the law, as far as I can tell, in terms of what evidence would be
needed to overcome a presumption.

Now in your answers, you state that in your view the irref-
ragable standard applies only in limited circumstances so that it
may not be necessary to amend the act to make it clear that we
are talking about reasonable belief on the part of the whistle-
blower, and not having to prove something which is undeniable, in-
disputable, and so forth. Some of the experts that we have con-
sulted with have already said that the LaChance decision has had
an impact on a broad array of whistleblower cases and that we
need to clarify the law.

So I would ask you, Ms. Marshall, whether you would agree that
is appropriate for Congress to pass legislation which clarifies the
whistleblower statute and overturns the erroneous standard in the
LaChance case?

Ms. MARSHALL. Far be it from me to say Congress does not have
the appropriate authority to take that action if it deemed it appro-
priate.

Senator LEVIN. But would you recommend

Ms. MARSHALL. I have not necessarily recommended it on
LaChance vs. White. I do not look at the holding as being as strong
as it has been interpreted by some others. As you said, the case
was decided in 1999. Irrefragable had not been referred to prior to
or after in any other whistleblower decision. I do not think it is a
standard that the board has used, and I do not believe it is an ap-
propriate standard, as you say, impossible to refute.

Senator LEVIN. You do not think that is the appropriate standard
for the board?

Ms. MARSHALL. No. We would not be able to adjudicate under ir-
refragable in the sense that no one would ever be able to prove
anything. So, in that sense, I understand the seriousness and the
use of the term in that decision. Actually, the case is still pending
before us on a remand decision, and it is something that we will
be looking at again. As to whether Congress should deal specifically
with irrefragable, I said as an adjudicator, earlier that, I prefer the
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broad language of the statute, which covers “any” violation of law,
rule, or regulation. I think that is because we need to be able to
look at all the facts of the case.

Senator LEVIN. If the board does not follow the irrefragable
standard, and I am glad to hear it does not, why should then there
be any doubt that the Congress should make sure that is not the
standard?

Ms. MARSHALL. I should not say the Board does not follow a deci-
sion of the Federal Circuit because it is our reviewing court. I think
it is the context in which language is used. I think there have been
some initial decisions where “irrefragable proof” is quoted because
it is quoted as having been from the Federal Circuit decision, so
perhaps that is somewhat of a misstatement. Since I have been a
member of the board, we have not seen the language as requiring
proof that was irrefragable.

Senator LEVIN. There is a lot of uncertainty here which needs to
be cleared up. You have a court decision and I think the board is
bound by it; are you not?

Ms. MARSHALL. We are bound by the decisions of the Federal
Circuit. They are precedential, very definitely.

Senator LEVIN. So how then can you not follow that decision,
even though it is wildly wrong?

Ms. MARSHALL. I would say, without going too far, that in read-
ing the White case, the holding in the case is that there should be
an objective versus a subjective standard for a finding of gross mis-
management. The sentence in which irrefragable was used ap-
peared in a following paragraph. It does not seem to me to be the
]ronairh holding of the case. That is just my view as a member of the

oard.

Senator LEVIN. Now has the legal——

Ms. MARSHALL. It is still pending before the board and it is some-
thing that we have been researching and continues to research.

Senator LEVIN. Is there a counsel to the board who has given you
advice on this issue?

Ms. MARSHALL. Yes.

Senator LEVIN. Has that counsel said that the irrefragable stand-
ard is not binding upon you, is not the holding in the case?

Ms. MARSHALL. As the case is ongoing, it is hard to say that we
have a final conclusion on that. That would obviously take a major-
ity vote of the board. I have had some interesting discussions with
your staff. As I said, if there were action by the Congress specifi-
cally to overturn the use of irrefragable proof, I see that only as
upholding what I currently consider to be the law.

Senator LEVIN. And what you consider to be appropriate for the
board to follow.

Ms. MARSHALL. Yes.

Senator LEVIN. So that you do not believe the board should follow
the irrefragable standard. But if Congress decided to adopt that be-
lief into law you would

Ms. MARSHALL. I think it would simply reinforce what I believe
is what the board practices and what is appropriate.

Senator LEVIN. A couple additional questions. Senator Akaka and
I have the bill which would do just that and I would hope that the
subcommittee could consider that bill given this court opinion
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which is so extreme on this subject, so unusual and is not appar-
ently even viewed as a holding by the board, thank God. So per-
haps the subcommittee will be able to take a look at the bill which
Senator Akaka and I have introduced for possible consideration.

Just two other questions, Ms. Marshall, for you. It relates to the
question of somebody whose security clearance has been revoked
because they have been a whistleblower. That is part of the retalia-
tion, and as to what the board can do to reverse that decision re-
voking the security clearance of an employee. Your written answers
suggest that there is no ability to reverse a security clearance rev-
ocation itself, therefore whatever the board might do would be
viewed as an advisory opinion which the board cannot issue.

First of all, I think that the board can do much more than just
give an advisory opinion that the whistleblower was retaliated
against. The board has the ability to invoke other remedies against
the employer, the agency that discriminates against the whistle-
blower or retaliates against the whistleblower, other than ordering
the removal of a security clearance. There are other remedies
which are permitted including back pay, reassignment of the em-
ployee to a new position, attorney fees, and other relief. So how
would that be viewed then as an advisory opinion?

Ms. MARSHALL. In the written responses, I was looking at the
fact, that the board’s opinion in finding retaliation could be used
by another agency to try to determine whether or not to restore a
security clearance. It seemed to me that would be giving the
board’s opinion to another agency as to what we find and that this
ought to be considered. I have met with your staff and had more
detailed discussions on this. The way the bill is written, as a mat-
ter of law, we would have a final decision of the board providing
relief. Then, it might trigger another action, but the decision is not
advice from the board to the other agency. So I would agree, as a
matter of law, that there is a distinction, yes.

Senator LEVIN. And you would agree that the board in a security
clearance revocation retaliation case, can order other remedies.

Ms. MARSHALL. We could provide relief under the legislation, not
under current law.

Senator LEVIN. Under current law, do you not agree that the
board could, if somebody was retaliated against in the form of rev-
ocation of security clearance, could remedy that in other ways than
ordering the restoration of the security clearance, including attor-
neys fees, back pay, and so forth? Are there not other remedies?

Ms. MARSHALL. We would be looking at retaliation, perhaps
under an individual right of action case that might come to us.
Generally, we are not going to look behind a security clearance
issue. So, there might be a finding of retaliation for some other re-
lated reason, but we look at the due process rights for an indi-
vidual under a security clearance revocation right now. We do not
look at underlying issues.

Senator LEVIN. You are saying under current law you cannot
look at an allegation that somebody’s security clearance was re-
moved because of a retaliatory motive for whistleblowing; that you
are not allowed to look at that.

Ms. MARsSHALL. We have not been reviewing security clearance
issues under retaliation.
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Senator LEVIN. So our bill would give you the authority.

Ms. MARSHALL. The legislation would provide that, yes.

Senator LEVIN. So that is another reason why I would hope the
subcommittee would look at the bill. But I would disagree with you.
I think that you can look at other remedies under current law be-
sides the restoration of the security clearance.

Ms. MARSHALL. It would be possible for the board to look at other
remedies.

Senator LEVIN. Then finally, your written answers state that the
legislation requiring the board to review security clearances would
have an impact on how the board conducts its normal business and
that the board would need to establish procedures and a separate
process for handling and reviewing security clearance matters as
well as classified and/or sensitive material. I understand that sub-
sequently you reviewed the board’s handling of past cases involving
classified information and concluded that the board did and does
have an information security manual which establishes official
board policies for handling classified information; is that correct?

Ms. MARSHALL. Yes, there is a manual. But we currently do not
have employees with the necessary background checks. It has not
been an issue during the 5%z years that I have been at the board.
So, we would need to reinstitute and restore some of those prac-
tices.

Senator LEVIN. By the manual

Ms. MARSHALL. The manual exists. We have a process. We just
do not have the employees right now.

Senator LEVIN. Thank you, Mr. Chairman.

Senator FITZGERALD. Senator Akaka, do you have any questions
of the witnesses?

Senator AKAKA. Thank you very much, Mr. Chairman. I pose this
question to both Ms. Marshall and Mr. McPhie. The Department of
Defense has proposed legislation to waive a number of provisions
in Title 5, including those relating to a Federal employee’s right to
appeal to the MSPB. Appeals from DOD constitute approximately
one-third of MSPB’s caseload according to your 2001 annual report.

Now here is the question. If the Defense Department proposal is
enacted, how would this change impact the MSPB? And what does
this trend signal for the public’s trust in the civilian workforce?

Ms. MARSHALL. Certainly, DOD is the largest agency in terms of
the number of civil service employees. What is not clear in the leg-
islation as drafted is whether or not DOD employees would be in
a different internal review process, or what their due process rights
would be. As I said, we are trying to educate others as to our sys-
tems and how we have gained credibility with the civil service
workforce for our independence.

I use the example of the FAA. The board currently has the abil-
ity with FAA, as we do with the Internal Revenue Service, the Pat-
ent and Trademark Office, and other personnel systems that have
provisions outside of Title 5, to adjudicate appeals from employees
of those agencies. Our have to look at the particular regulations
that govern in the particular personnel system that may be unique.
The board has the ability to provide those services and I would just
like to sell what I think is the very effective work of the board.

Senator AKAKA. Mr. McPhie.
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Mr. McPHIE. I was asked that question by your staff. The answer
involves a discussion of due process, what it is and how you protect
it. Once you give people a right, then the Constitution says, before
you can take it away you have to give them this dispute process.
What it means simply is notice and opportunity to be heard; a
hearing being the key. A hearing that is effective, a hearing that
makes sense, you cross-examine, do all those kinds of things.

Out there exists a number of due process models, some with re-
view to third parties, some without. State and Federal courts
broadly speaking, have held such models to be constitutional. So
you would have, for example, a decisionmaker reviewing his or her
own decision and it is constitutional.

The question for me is, does it make good sense? The answer to
that, based on my experience, is no. If you have an internal, a com-
pletely internal process, your process tends to lose credibility. If it
has no credibility, in a sense you have no process because you end
up with more disputes, not less. So in my judgment, at a minimum,
you have to have some external body.

Should it be the MSPB? I think Congress will put it wherever
Congress wants. But if you have an MSPB and based on its history
and its record, it is operating, with some criticisms but in the main
it is operating well, why would you want to create another body to
do that? It would not make a lot of sense to me. But again, I defer
to the wisdom of Congress on that.

Senator AKAKA. Thank you very much for your response.

Mr. Chairman, thank you very much.

Senator FITZGERALD. I now will ask you both the standard ques-
tions that the Committee always asks. You may respond together.

Is there anything you are aware of in your background which
might present a conflict of interest with the duties of the office to
which you have been nominated?

Ms. MARSHALL. No.

Mr. McPHIE. No.

Senator FITZGERALD. Do you know of anything, personal or other-
wise, that would in any way prevent you from fully and honorably
discharging the responsibilities of the office to which you have been
nominated?

Ms. MARSHALL. No, sir.

Mr. McPHIE. No.

Senator FITZGERALD. Do you agree, without reservation, to re-
spond to any reasonable summons to appear and testify before any
duly constituted committee of Congress if you are confirmed?

Ms. MARSHALL. Yes.

Mr. McPHIE. Yes.

Senator FITZGERALD. If Senators have no further questions, and
I gather there are no other Senators here, I want to thank you both
very much for coming. Without objection, the hearing record will
remain open for any additional statements or questions from Sen-
ators through 5 p.m. tomorrow. If there is no other business to
come before the Committee, this hearing is adjourned.

[Whereupon, at 3:31 p.m., the Committee was adjourned.]



APPENDIX

STATEMENT OF
SUSANNE T. MARSHALL
NOMINATION TO BE CHAIRMAN, MSPB

May 15, 2003

I appreciate the opportunity to appear before the Governmental
Affairs Committee today for this confirmation hearing. It hardly seems
possible that five and a half years have passed since I had the role of sitting
behind the Committee Chairman and peering over at the witnesses from that
vantage point.

Since joining the Board in November, I have served in all three
positions on the Board— as Member from 1997 until February 2002, as Vice
Chairman and Acting Chairman from February until August 2002, and as
Chairman since receiving my recess appointment from President Bush in
August of last year.

Because I had served on the staff of the Senate Governmental Affairs
Committee for 12 years prior to my appointment to the Board, I was
thoroughly familiar with Federal workforce issues and the functions of the
Board when I came to MSPB. During my time as a member of the Board, 1
have learned that the law applied by the Board can be extremely complex.
And, it has become even more complex during my tenure.

In my experience, cases that present a significant, unresolved legal
issue or a complex and potentially controversial set of facts tend to take the
most time for Board review. After I became Chairman, I directed our Office
of Appeals Counsel to screen incoming cases to identify especially complex
cases and forward them to the Board sooner than they would be sent under
standard procedures. My expectation is that this will help reduce the time
such cases are pending before the Board.

Another initiative to speed the processing of cases that I took soon
after I became Acting Chairman last year was to transfer our Expedited
Petition for Review Pilot Program from the Office of the Clerk of the Board
to the Office of Appeals Counsel. I believed that with the additional legal
resources available in the Office of Appeals Counsel, the operation of this
pilot program could be improved substantially. This indeed was the case,
with the overall average processing time at headquarters reduced by almost
two months after the transfer of the pilot program.

At the regional level, our new Mediation Appeals Project—or MAP—
was launched under my leadership last year. Under this pilot program, the
parties to an appeal can elect to have their dispute submitted to one of our

(21)
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mediators, all of whom are MSPB employees who have been trained in
transformative mediation techniques. If the mediation does not result in a
resolution, the appeal is returned to the regular adjudication process. MAP
will be evaluated later this year, after the pilot period is completed, and we
will then determine whether to continue the program. Regardless of that
decision, I believe the training and new skills given to MSPB employees has
been very valuable.

Also, since I assumed the leadership of the Board, we have made
significant progress in our development of an electronic option for filing
appeals with MSPB. Our web-based e-Appeal application is being tailored
to the circumstances of the individual appellant as much as possible. Rather
than dealing with a long, paper form containing all of the questions that
apply to the various types of appeals, a person filing through e-Appeal will
select the type of appeal to be filed and then be presented with only the
questions that apply to that type of appeal. We expect to implement e-
Appeal by October of this year, which will comply with the Government
Paperwork Elimination Act.

Recently, we launched a redesigned MSPB website that we believe
will be much easier for our customers to navigate. Information on the
website is now better organized, and the most frequently accessed
information is only one or two clicks away from the home page. All Board
decisions issued since 1994, when the website was launched, and key
precedential decisions issued before 1994 are available in a searchable
database on the website. Furthermore, users may now subscribe to two
listservs and receive e-mail notification when a new Board decision or a new
report of a merit systems study is posted to the website.

Soon after I became Acting Chairman, I filled several vacant Senior
management positions by appointing new heads of the Office of Regional
Operations, the Office of Policy and Evaluation, the Office of the Clerk of
the Board, and the Northeastern Regional Office — all career SES positions.
Since becoming Chairman, I have filled two more SES positions that were
vacated last year by appointing a new career General Counsel and a non-
career Director of the Office of Appeals Counsel.

The foregoing are all examples of the progress I believe the Board is
making to become even more efficient in its operations. Ilook forward to
confirmation by the Senate so that I can continue to carry the duties of the
office of MSPB Chairman through the remainder of my term.

Thank you for your consideration. I will be happy to respond to any
questions the committee members might have.
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U.S. MERIT SYSTEMS PROTECTION BOARD

Office of the Chairman
1615 M Street, NW
Washington, DC 20418-0002

Phone: (202) 653-7103; Fax: {202) 653-7229; E-Mail: chairman@mspb.gov

Chairman
May 16, 2003
TO: Elise Bean, PSI
Joe Bryan, Senator Levin
FROM: Susanne T. Marshall

SUBJECT: Classified Information/Security Clearance Issues

I have checked in more detail on the Board’s history with handling classified information.
There have been no such cases during my tenure with the Board. Information from the
Clerk’s office indicates that there have been only two cases were the issue arose during
the history of the Board.

In 1980 appellants from the Dept. of the Navy appealed to the Board from OPM’s
reconsideration decisions denying them service credit for periods of employment with the
Dept. of the Navy. The disputed service was with a unit created by the Navy to perform
intelligence functions. Because classified information was necessary to the determination
of the merits of the case (the personal services contracts), it was assigned to the Board’s
Chief Administrative Law Judge (CALJ). A closed hearing was held. Raymond Acosta,
et al., v. Office of Personnel Management and Department of the Navy 19 MSPR 101
(1984).

The second case, Priscilla M. Gusler v. Department of the Navy, DC-0752-96-1081-1-1,
DC-0752-96-1081-C-1, was a removal action. It was filed on September 9, 1996 and
assigned to the CALJ, who settled the case on March 18, 1998. There was some
SECRET information submitted by the agency in this case.

The Board established an Information Security Manual in 1992 setting forth a policy for
handling classified information. Therefore a policy for handling such cases does exist.
However, the Board currently does not employ a Chief Administration Law Judge.
When Judge Streb retired, Former Chairman Beth Slavet entered into a contract
arrangement that provides for Administrative Law Judges (ALJs) from the NLRB to hear
MSPB cases when deemed necessary. In general, ALJs undergo a background check
concerning suitability for employment, not for a security clearance.
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U.S. MERIT SYSTEMS PROTECTION
BOARD

Office of the Chairman
1615 M Street, NW
Washington, DC 20419-0002

Phone: (202) 653-7103; Fax: (202) 653-7299; E-Mail: chairman@msgb goy

Chairman

May 21, 2003

The Honorable Peter G. Fitzgerald, Chair
U.S. Senate Committee on Governmental Affairs
Subcommittee on Financial Management,

The Budget and International Security
Room 446 Hart Senate Office Building
Washington, DC 20510

Dear Chairman Fitzgerald:

It was an honor to appear before you and your colleagues on the Committee during
my confirmation hearing on May 15, 2003. During that hearing, a brief reference was
made to legislation currently pending before Congress that would affect the right of a
significant number of Federal employees to appeal employment disputes to the Merit
Systems Protection Board. Due to the press of time, we could not fully discuss the
Board’s record in adjudicating employee appeals efficiently and in a timely manner.
Therefore, I would like to submit this letter and the accompanying chart for inclusion in
the record of the confirmation hearing.

The enclosed chart provides a comparison of the Board’s timeframes for
processing appeals and petitions for review with the case processing timeframes for three
other agencies that have similar statutory functions. Those agencies include the Equal
Employment Opportunity Commission, the Federal Labor Relations Authority, and the
National Labor Relations Board. Data shown for the MSPB are all actual average
processing times. For the other agencies, the chart shows timeliness goals where actual
performance data was not available.

As the chart demonstrates, the MSPB completes adjudication of its cases more
expeditiously than do agencies with similar responsibilities. It should also be noted that
approximately 80 percent of appeals processed by the MSPB are completed at the
regional and field office level and thus, become the Board’s final decision. Only 20
percent of the initial decisions issued by administrative judges in our regional and field
offices are appealed to the Board at headquarters on petition for review. Thus, fully 80
percent of our appeals caseload is completed in an average of just over 90 days.
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The successful settlement program that we have operated in our regional and field
offices also contributes to the efficiency of our case processing at this level. Of the
appeals that are not dismissed for lack of jurisdiction, untimely filing, or other reasons,
about half are settled. The average processing time for settled appeals in FY 2002 was 83
days. Furthermore, our administrative judges frequently achieve global seitlements that
dispose of not only the MSPB appeal but also a related EEO complaint or court case.

Of the 20 percent of appeals brought to the Board at headquarters on petition for
review of the initial decision, approximately 25 percent are closed under the Expedited
Petition for Review Pilot Program. Decisions on petitions for review under this program
are issued in approximately 60 days.

We understand that proposed revisions to the employee appeals process reflect a
concern on the part of agency managers with the length of time that it takes to complete
the process. We suggest, however, that careful consideration be given to the overall
impact on Government operations if each major Federal agency were granted the
authority to establish its own “independent appeals process.” We submit that the
efficiency of the Government would be greatly diminished as a result of such action.
Multiple appeals processes would be largely duplicative of the process Congress
established when it created the MSPB.

The Board already has experience applying different personnel rules in different
agencies in its adjudication of appeals. For example, in addition to adjudicating appeals
from DOD employees under the normal Title 5 rules, we have adjudicated appeals from
DOD employees covered by the Department’s various personnel demonstration projects.
We also adjudicate appeals from employees of the Internal Revenue Service and the
Federal Aviation Administration, where significant variations from Title 5 are in effect.
The personnel system being developed for the Department of Homeland Security will
undoubtedly present us with a new set of rules to apply. In short, the MSPB can apply
whatever rules relating to personnel actions and appeals are operative in a particular
agency. Multiple appeals agencies, therefore, are unnecessary.

Sincerely,

Susanne T. Marshall

Enclosure
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CASE PROCESSING TIMES FOR SELECTED AGENCIES - May 19, 2003

FY 2000 FY 2001 FY 2002
Equal Employment N/A 19.4% of Hearings Cases | Average processing time for
Opportunity resolved within 180 days | completion of hearings: 420
Commission days

Average processing time for
closure of appeals: 465 days

39.5% of appeals cases
resolved within 180 days

(From FY 2003 Annual
Performance Plan)

Established goul of resolving
20% of hearings cases withia
180 days

Established goal of resolving
20% of appeals cases within
180 days

Federal Labor | Processing from receipt by | N/a N/A

Relations Authority

(From FY 2000
Performance Report)

OGC to initial dispositive
action: 90 days

Processing in OALJ from
filing of complaint 1o

hearing. 20 days

OQALIJ hearing to OALJ
decision: 90 days

Processing by Authority
for decision: 273 days

Total: 573 days.

Merit Systems
Protection Board

(From Board
Performance Reports
for Fiscal Years 2000-
2002)

Average case processing
time for the regional and
field offices: 89 days
(7,370 total cases)y*

Average case processing
time for H Q: 176 days.
(1,463 total cases)
Total: 265 days

Average case processing
time for the regional and
field offices: 92 days
(7,073 1otal cases)*

Average case processing
time for H Q: 214 days.
(3,261 rotal cases)

Total. 306 days

Average case processing
time for the regional and
field oftices: 96 days
(7.101 total cases)*

Average case processing
time for H Q: 205 days
(1,197 1otal cases)

Total. 301 days

National Labor
Relations Board

(From FY 2003 Annual
Program Performance
Plan and FY 2001
Annual Performance
Report)

Open hearings upon
1ssuance of a ULP
complaint: 132 median
days

Average length of hearing:
3 days

Issuance of ALJ decision:
56 median days

Total: 191 median days

Board Decisions:
Achieved reduction of
average age of cases to 30
months for 78% of cases

Open hearings upon
issuance of a ULP
complaint: 140 median
days

Average length of
hearing: 3 days

Issuance of ALJ decision:
42 median days

Total: 185 median days

Board Decisions:
Achieved reduction of
average age of cases to 24
months for 100% of cases

Goal: Open hearings upon
issuance of a ULP complaint
within 160 median days

Average length of heating:
3 days

Goal: Issue ALJ decision
within 62 median days

Projected total: 225 median
days

Board Decisions: Goal:
Reduce average age of cases
to 20 months for 100% of
cases

*Note: Approximately 80% of the regional decisions are final MSPB decisions since only 20% of the regional
decisions are uppealed to the 3-member Board on petition for review
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U.S. Senate Committee on Governmental Affairs
Confirmation Hearing
Statement for the Record Submitted by
Neil A. G. McPhie, Nominee
tobea
Member of the U. S. Merit Systems Protection Board

May 15, 2003

Good afternoon Mr. Chairman and members of the Committee. Thank you for this
opportunity to appear before you today as you consider confirmation of my nomination to be a
Member on the U. 5. Merit Systems Protection Board. 1am honored by the confidence President
Bush has placed in me as demonstrated by his nomination of me to this important position. |
pledge that, if confirmed, I will discharge the responsibilities of this position in accordance with
applicable laws, rules and regulations and to the best of my abilities.

The Merit Systems Protection Board’s statutory mission is to ensure the integrity of the
Federal civil service system through its adjudicatory and studies functions. The timely and fair
adjudication of employment disputes is vital to the efficient operation of the Federal government.
Federal managers and line employees must have confidence in the application of merit principles
to their respective workplace situations. The Board’s record for deciding initial appeals in less
than a year and for having more than 93% of its decisions left unchanged upon appeal to the U.S.
Court of Appeals for the Federal Circuit, provides a solid basis for confidence in the MSPB
appeals process. Even as Congress explores avenues for improving certain aspects of the civil
service system, the Board’s important role as an independent and neutral arbiter of fairness and
adherence to merit principles by Executive branch agencies remains vital to the effective and
efficient operation of the Federal government. If confirmed, I will work to build upon the
Board’s impressive record.

As a Member of the MSPB, my primary role would be to adjudicate cases in a fair and
objective manner, consistent with the governing statutes, regulations, case law and policies. My
role with respect to my fellow Board Members would be to work towards a common goal of
processing cases in a fair and expeditious fashion. I will work to ensure that the Board fulfills its
adjudicatory, studies, and regulatory oversight functions. In addition, I would assist the Chair,
upon request, with any administrative responsibilities affecting the operations and mission of the
Agency and to assume such responsibilities in her absence.

I am proud of my many years of public service. I will bring to this position
approximately 27 years of experience as an employment lawyer. I have worked in federal and
state government, and represented the interests of both management and line employees.
Through this experience, [ have becorue intimately familiar with the myriad of issues that give
rise to workplace disputes. [ have counseled clients in both categories and managed programs
for the effective resolution of such disputes. I look forward to meeting the challenges and
opportunities for service that these new responsibilities foretell.
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BIOGRAPHICAL AND FINACIAL INFORMATION REQUESTED OF NOMINEED

A, BIOGRAPHICAL INFORMATION

i Name:

Terrence A. Duffy
2. Position to which you are nominated:

Member of the Federal Retirement Thrift Investment Board
3. Date of Nomination:

Received intent to approved: 11/13/2002

4. Address:

Office: 30 S. Wacker Drive
Chicago, Iilinois 60606

5. Date and place of birth:

Aungust 15, 1958, Chicago, lllinois
6. Marital status:

Married: Jennifer Jurgens Duffy
7. Name & ages of children:

None
8. Education:

Leo High School - 1972-1976

St. Xavier University - 1977-1978

University of Wisconsin, Whitewater -~ 19781980
St. Xavier University - currently in MBA program 2002-present
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Employment record:

9/9/80 - Broker Assistant - RB&H Commodities, 30 S. Wacker Drive, Chicago,
Hlinois 60606

11/81 - Present ~ Member - Chicago Mercantile Exchange Inc.
President, TDA Trading
30 S. Wacker Drive
Chicago, Hlinois 60606
4/02 - Present - Chairman of the Board
Chicago Mercantile Exchange Inc.
30 S. Wacker Drive
Chicago, IL 60606

Government experience:

National Saver Summit on Retirement Savings {appointed by President Bush in
2002)

Business relationships:
Chairman of the Board - Chicago Mercantile Exchange Inc.
Chairman, Chicago Mercantile Exchange Inc.

Political affilistions and Activities:

a. None
b. None
c. Please see attached Hist.

Honors and awards:
None

Published v?dtings:
None

Speeches.

None
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Selection:
(&) Experience
(b)  Financial experience
B. FUTURE EMPLOYMENT RELATIONSHIPS
No.

Yes - President, TDA Trading
Chairman, Chicago Mercantile Exchange Inc.

Yes.
No.

Yes

C, POTENTIAL CONFLICTS OF INTEREST
None.
None.

Yes.

D. LEGAL MATTERS



31

E. FINANCIAL DATA

All information requested under this heading must be provided for yourself, your spouse, and your
depc}mdents‘ (This information will not be published in the recard of the hearing on your nomination, but it will be
retained in the Commites’s files and will be available for public inspection.)

AFFADAVIT

Terrence A. Duffy being duly sworn, hereby states that he has read and signed the
foregoing Statement on Biographical and Financial Information and that the information
provided therein is, to the best of his knowledge, current, accurate and complete.

; i

Subscribed and sworn before me this "j: . day of T_,x,,x Litd it 7, 2003,

EEIFEORE S REEEE T IS P e v )
PN Eel
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U.S. Senate Committee on Governmental Affairs
Prehearing Questionnaire for the
Nomination of Terrence A. Duffy to be
A Member of the
Federal Retirement Thrift Investment Board

1. Nomination Process and Conflicts of Interest

Why do you believe the President nominated you to serve as a Member of the
Federal Retirement Thrift Investment Board (FRTIB)?

I believe that the President nominated me to serve as a member of the Federal
Retirement Thrift Investment Board (FRTIB) because I have a great deal of
business and leadership experience on several levels which will allow me to bring
a unique perspective to issues facing the FRTIB. First, as an entreprencur and
small businessman, I have served as President of TD.A. Trading, Inc., which is a
broker association at Chicago Mercantile Exchange Inc. (CME), since 1981.
Also, 1 have served on the Board of Directors of CME for a number of years and |
am currently the Chairman of the Board of CME. CME is a diverse public
corporation with over 1000 employees, approximately 3000 shareholders with
special trading privileges and many other shareholders that own CME Stock. As
a result of owning my own business as well as serving as the Chairman of the
Board of the largest futures exchange in the United States, I believe I can offer
unique business insights to the FRTIB and can draw on past experiences to assist
the FRTIB in its decision-making.

Were any conditions, expressed or implied, attached to your nomination? If so,
please explain.

No.

What specific background ond experience gffirmatively gualifies you to be a
Member of the FRTIB?

My experience and background as a Board member and Chairman of CME
provides me with the necessary qualifications to serve as a Member of the FRTIB.
CME is a diverse corporation with many talented individuals with varying skill
sets. CME employs over 1000 individuals whose varied jobs include trading floor
market reporters, information technelogy professionals, health care workers,
auditors and executive staff. CME provides benefits such as a 401(k) plan, 2
pension plan, and health care and dental coverage for these individuals. The
Board of Directors and various committess I serve on help determine which
investment plans, health plans and other benefits the staff will receive and
participate in. The programs in place at CME for staff as well as the systems used
to administer those programs, have always been well received and they operate
efficiently and effectively for staff.
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Have you made any commitments with respect to the policies and principles you
will attempt to implement as a Member? [f so, what are they and to whom have
the commitments been made?

No.

If confirmed, are there any issues from which you may have to recuse or
disqualify yourself because of a conflict of interest or the appearance of a conflict
of interest? If so, please explain what procedures you will use to carry out such a
recusal or disqualification.

None that I am currently aware of.

To your knowledge, did persons representing interests that could be influenced by
the FRTIB actively support or endorse your nomination? If so, please explain.

None that I am currently aware of.

Do you have any interest in any corporation, partnership, association, or other
entity whose interest may be affected significantly by the Board?

None that T am currently aware of.

1. Role and Responsibilities of a Member of the FRTIB

How do you view the role of a Member of the FRTIB?

I view the role of a Member of the FRTIB as an independent fiduciary with
respect to all activities regarding the Thrift Savings Plan (TSP). Accordingly, all
decisions that are made regarding the TSP must be prudent and solely in the
interest of the TSP participants and their beneficiaries.

What challenges do you believe the FRTIB will fuce? How will you as a Member
address these challenges and what will be your top priorities?

As a decision-making body, I believe that the FRTIB faces many of the same
challenges that other Boards of Directors encounter. The FRTIB must maintain
and foster effective and independent leadership in its role as a fiduciary for the
TSP. The FRTIB must also continue to evaluate administrative and financial
decisions brought to it by staff and be able to analyze those alternatives and make
definitive and appropriate choices on how to proceed. Once a decision is made on
how to proceed, clear and concise directions must be provided by the FRTIB to
staff regarding how such decisions shall be implemented. I believe that my role
as the Chairman of the Board of CME provides me with a great deal of experience
and ability to recognize issues, evaluate alternatives and execute on a plan. The
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execution of CME’s recent initial public offering, which involved a planning
process of several years and many difficult business, legal, tax and regulatory
decisions, is an example of an experience I can draw on to help address the
challenges of the FRTIB.

How do you plan to communicate to the staff at the FRTIB on efforts to address
relevant issues?

As the Chairman of the Board of CME and as a Chairman of many CME
committees over the years, I have always maintained an “open door” policy for
staff and mernbers of CME. By fostering a collegial and professional atmosphere
at CME, staff and members have been willing to discuss new, inciteful and
cutting edge ideas that make CME an exirerhely- well tun company. I would
maintain the same type of effective open door policy with the FRTIB staff. I
would also meet in person with the appropriate staff on a regular basis and also
communicate more frequently, if necessary, by email or telephone with staff.

What do you believe are the most important responsibilities of the position to
which you are nominated and what challenges do you expect to face?

1 believe that the most important responsibilities of the position of a Member of
the FRTIB are to act prudently, independently and in an effective manner when
dealing with any issue involving the TSP. The individuals working for the federal
government place their trust and a portion of their financial future in the hands of
the FRTIB. Such a responsibility is not-one that-I would take lightly. I believe
that the challenges facing the FRTIB involve the ability of the FRTIB to be an
effective and efficient communicator, decision-maker and leader given the
enormous size of the TSP and the number of participants in the TSP.

What objectives would you like to achieve in your tenure as a Member? Why de
you believe these objectives are important to the Board and to the government?

1 would like to achieve several objectives in my tenure as a Member of the
FRTIB. First,  believe that the issues associated with the TSP recordkeeping
system must be resolved. This includes having in place a fully functioning system
that provides federal employees the options and information they need to manage
their financial affairs. Resclution of the recordkeeping system issues also
includes bringing closure to or having a ciear plan for resolution of the current
litigation involving American Management Systems, Inc. 1 believe the
recordkeeping issue needs to be resolved so the FRTIB can move forward and
focus its attention on its core responsibilities of administering the TSP.

As a second goal, ] would like to increase participation in the TSP by federal
employees through more effective education and communication efforts regarding
the TSP. Finally, I would also seek fo review the investment choices available
through the TSP and determine if additional investment options would benefit
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federal employees. 1 believe that increasing employee participation in the TSP
and increasing investment choices for employees will allow such employees to
develop larger retirement funds and have a more prosperous retirement. By
increasing the retirement savings of millions of federal emplovees, governmental
resources may not be as overburdeped as these federal employees move into
retirement.

1. Policy Questions

Governance/QOversight

13.

14.

15

Whai, if any changes should the Congress consider to enhance the governance
and accountability of the FRTIB?

As an independent government agency, the FRTIB is truly 2 unique body. It must
manage the funds held in trust by the TSP independent of political or even social
influences. For this reason, considerations as to what Congress might do to
enhance the governance and accountability of the FRTIB. must be carefully
reviewed. I believe the FRTIB is currently governed appropriately and is
accountable for ifs actions. As with any body managing a large amount of money,
however, regular and detailled audifs must be conducted by independent
authorities to ensure that funds are not being mismanaged in any manner.

Discuss the oversight responsibility of the Department of Labor with respect to
the Thrift Savings Plan and any changes to FERSA that Congress may want to
consider.

By law, the Department of Labor has the authority to establish a program whereby
audits will be performed to determine whether the TSP is being managed in an
appropriate and fiduciary manner. These audits may be conducted by qualified
non-governmental entities or by the Comptroller General. The decision as to who
conducts these audits is made by the Secretary of Labor. One area that Congress
may wish to consider reviewing with respect to the Federal Employee’s
Retirement System Act of 1986 (FERSA) is clarifying how legal actions should
be commenced on behalf of the TSP. At this time, there appears to be a
disconnect or a lack of clarity as to the appropriate entity to decide and move
forward with respect to legal action on behalf of the TSP. This issue is
demonstrated by the issues associated with the American Management Systems,
Ine. lawsuit,

What steps should the FRTIB take to improve cooperation with the Department of
Labor and its oversight responsibilities for the TSP?

I believe that the relationship between the FRTIB and the Department of Labor
has historically been positive. I also beiieve that open lines of communication
will always benefit a working relationship between individuals and entities
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because trust and a common understanding are developed through such efforts. In
light of the independence of the FRTIB, however, any efforts to increase lines of
communication could only occur in areas where the two entities could
communicate without the FRTIB violating any of its fiduciary responsibilities.

How do you view the role and responsibiliiies of the Thrift Board?

I view the role and responsibilities of the FRTIB to primarily act as a fiduciary
with respect to the TSP and to act in the best interests of the foderal employees
participating in the TSP and their beneficiaries. The FRTIB must be independent
and make any decision affecting the TSP in a completely impartial mammer.

The Thrift Board is an independent agency. What do you consider to be the
proper relationship between the Board and (1) the President and (2) the
Congress?

As an independent agency, the FRTIB must manage the funds in the TSP and
make decisions regarding the TSP without political or social considerations.
Accordingly, the relationship between the FRTIB and the President and Congress
must be viewed as an arm’s length business relationship similar to the way any
two companies would deal with each other In the private sector. The FRTIB
should deal with the President and Congress in a professional manner in order to
advance the goals of the TSP, however, it must not have even an appearance of
impropriety or its credibility and independence will be lost,

Information Management Systems

i8

9.

Given the problems that the FRTIB has experienced in developing a new record
keeping system, what actions do you plan to take to ensure that this system is
completed soon and delivers the new features promised?

In light of the significant delays in the launch of the new recordkeeping system
over the past several years, [ would not force a premature launch of the system at
this time. 1 believe that detailed testing should be completed and the
recordkeeping system should be launched when all known functionality issues are
resolved. As part of the testing process, FRTIB technology staff should also be
closely involved in the process to ensure the system delivers the functionality
promised. Final payment to the consultant should not be made until the system Is
operating as expected by the FRTIB. In addition, I would recommend
contemplating the purchase of a maintenance program for the system so that
currently unknown bugs can be repaired or work-arounds can be developed.

What actions would you take to ensure that the Thrift Savings Plan (ISP} has first
class information technology with systems that offer features comparable to those
of mutual funds and other pension plans?
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I believe that it is very important to have skilled and knowledgeable staff in all
areas of an organization. However, in today’s electronic world, skilled
information technology staff are more important than ever. I know this to be true
based upon my experiences at CME. CME has a very complicated electronic
trading system called GLOBEX® that is maintained and updated by an
experienced and skilled group of information technology professions. The TSP
must seek to atfract top tier information technology professions through
competitive pay structures and competitive benefit packages. In addition to
competitive pay, an atiractive non-compensation working environment must also
be made available to prospective information technology professions. These non-
compensation benefits include things such as flexible working hours and
competitive vacation time.

Also, the TSP systems must be constantly tested to ensure that they are.
functioning correctly and perform at the same levels of mutual funds of other
pension plans. The use of outside consultants to check system functionality on a
regular basis will also allow a comparison to be made between the TSP systems
and those offered by mutual funds and other pension plans.

What are your views on the pros and cons of outsourcing the TSP recordkeeping
operations versus developing .an internal solution? What approach do you
believe would be preferable at this point? What do you believe is the significance
in this regard that several major players apparently already have web-enabled
applications that can accurately allow individuals to transfer balances between
investment accounts and change how investment funds are alfocated to new
investments?

I believe it is preferable to maintain the TSP recordkeeping operations internally
instead of outsourcing the operations. By maintaining the operations in-house, 1
believe system upgrades and modifications can be performed more expeditiously
and at a lower cost. In order for this approach to succeed, internal expertise
regarding the operations of the system must be developed. OQutsourcing the
operations can certainly be done but my experience has been that such an
approach leads to more costly and time consuming upgrades and system repairs.

At this time, I believe it would be most preferable to maintain an internal
recordkeeping system. A large financial commitment has already been made by
the FRTIB and it appears that the recordkeeping system will be operational very
soon. For the reasons set forth above, I believe that developing internal expertise
is the preferable course of conduct.

The major players that already have web-enabled applications that have attractive
functionality can be looked to for guidance with respect to the operation of an
internal recordkeeping operation. However, I do not believe that the FRTIB
should change course at this time and outsource recordkeeping services to a third
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party wher its own system is close to being operational. Ibelieve that an internal
solution is preferable based upon the reasons stated above.

Admimistrative Costs/Fees

21

Mutual funds pay a management fee that usually represents some percentage of
assets under management {0 cover certain overhead costs. Furthermore, mutual
funds are required io disclose their costs of operation so that an investor can
compare the actual rates of return. Index funds historically have a low expense
ratio. Should the TSP be measured against these kinds of industry benchmarks?
If so, what factors should be taken into account that would allow meaningful
measurement?

Measuring the TSP against index fund industry benchmarks would be appropriate
given the composition of the TSP fund alternatives. With the exception of the
Government Securities Investment Fund (G Fund) which invests in short-term
nonmarketable U.S. Treasury Securities, each of the other four funds, the Fixed
Income Investment Fund (F Fund), the Common Stock Index Investment Fund (C
Fund), the Small Capitalization Stock Index Investment Fund (S Fund) and the
International Stock Index Investment Fund (I Fund), all have related indexes that
can be used for benchmarking purposes.

The factors that should be taken into account that would- allow meaningful
measurement of the performance of the funds include their rate of return, net
earnings after deduction of accrued administrative expenses as well as frading
costs and investment management fees.

How will you evaluate the value of the services provided by the financial
institution managing the TSP relative to the fees it receives?

The value of the services provided by the financial institution managing the TSP
relative to its fees can be evaluated like any other financial institution managing
funds. At a minimum, the rate of return should be reviewed, the level of customer
service, the frequency of errors in providing daily operations, and the cost of the
services should all be considered during an evaluation of the financial institution
managing the TSP.

Miscellaneous

2

-

2.

In 2001 the Thrift Board requested legislation which, in its view, would clarify
that the Executive Director of the Board may bring suit in the U.S. District Court
on behalf of the Thrift Savings Fund. As a nominee to the Board, what are your
views on independent litigating authoriily for the Executive Director?

Initially, I believe it is important to have the issue as to whether or not the
Executive Director of the FRTIB may bring suit in the U.S. District Court on
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behalf of the TSP resolved, in order to provide clarity for all parties involved. To
date, a great deal of energy and expense has been devoted to attempt to resolve
this issue with respect to the lawsuit filed against the original recordkeeping
service provider, American Management Services, Inc.

The FRTIB clearly has a unique position in the Federal government since it is an
entity created to be independent of political and social considerations. The reason
for the establishment of the FRTIB as an independent agency is to allow it to
operate for the benefit of federal employees and not be subject to pressures from
the legislative or executive branches. In order to maintain this independence, I
believe that the FRTIB Executive Director should have the ability to bring suit in
the U.S. District Court on behalf of the TSF. If another individual or entity had
such authority, the independence that the FRTIB has will be lost. The FRTIB
could potentially be placed in a position where it is required to compromise its
independence in order to persuade a third party to file suit on its behalf.

When the Federal Employees’ Retirement System (FERS) was designed, the Thrift
Savings Plan (TSP} portion of the FERS retirement benefits package was intended
to provide a large part of the retirement incomes of those who complete Federal
service careers. While active participation in the TSP among FERS employees
has gradually increased in the years since its inception, a significant number of
FERS employees — many of whom are newer, lower-salaried employees — are not
actively participating.

A4) What actions, if any, do you believe the Board should take to increase
participation in the TSP?

1 believe that the most important consideration for the FRTIB to consider
to increase participation in the TSP would be to increase education of
federal employees as to the benefits of participation. Although the FRTIB
cannot provide specific investment advice to federal employees, providing
education as to the general benefits of investing on a consistent basis
through dollar cost averaging over many years would be appropriate. The
FRTIB could provide incentive and motivation for federal employees to
participate in the TSP by providing literature about the various funds
available to federal employees as well 2s statistics to show how even small
contributions made on a regular basis can grow to large amounts over a
number of years.

(B} Do you think there are attributes of the curremt TSP that actually
discourage FERS employees from progrem participation? Are there ways
the TSP can and should be made rmore attractive to employees?

The attributes of the current TSP that may discourage FERS employees
from program participation would be the failure of the recordkeeping
system to be operational. For several years, federal employees have been
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told that the new recordkeeping system is getting closer to being launched,
however, unfortunately none of those completion dates have been met, By
implementing the recordkeeping system, federal employees will be able o
meake transactions quicker and easier and also be able to track their
holdings on a daily basis. These options will make participation in the
TSP much more attractive.

Last year, Congress passed a measure to allow TSP participants age 50 or older
to contribute additional amounts (“catch-up” contributions) toward their
retirement allowing the federal government s tax-deferred plan to do what private
sector plans can choose to do. Now that this legislation has been enacted —

(4. What is your assessment of the current competitiveness of the TSP relative
to other employer-sponsored retivement investment/savings plans?

I believe that the current competitiveness of the TSP relative to other,
employer sponsored retirement investing/savings plans is very
comparable. By allowing TSP participants over the age of 50 to
contribute additional amounts to “catch up,” as well as offering fands in
five of the major investment areas, the TSP is comparable to many other
employee sponsored retirement investment/savings plans.

(B) What actions can you and the Board iake 1o ensure thar Congress
maintains the TSP’s competitiveness relative to the benefits and features
of other plans?

By keeping track of what entities in the private sector are doing with
respect to benefits and features of employee sponsored retirement
investment and savings plans, the FRTIB can educate Congress on the
kinds of benefits being offered to employees in the private sector. The
number of federal employees participating in the TSP is very large, and by
making the program more attractive to these employees, additional
employees will begin to participate or participate in greater dollar
amounts. By gaining additional employees participation in the TSP, they
will establish a larger retirement fund that they can access at their
retirement.  To the extent that these individuals have larger retirement
funds available to them, the financial burden on governmental systems
will potentially be reduced.

(C)  What administrotive and legislative modifications, i any, to the TSP do
you think should be considered?

With respect to modifications to the TSP, I believe that an evaluation
should be done as to whether or not additional funds should be offered
through the TSP. Currently, the five funds that are offered by the TSP are
fairly broad in scope and cover basic investment options for investors.
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However, 1 believe that by offering more diverse investment options,
additional federal employees may be attracted to the TSP. This is an area
that needs further research before any specific proposals are considered.

IV. Relations with Congress

26. Do you agree without reservation to respond to any reasonable summons to
appear and testify before any duly constituted committee of the Congress if you
are confirmed?

Yes
27. Do -you agree without reservation to reply to amy reasonable request for
information from any duly constituted committee of the Congress if you are

confirmed?

Yes
V. Assistance

28.  Are these answers your own? Have you consulted with the FRTIB or any
interested parties? If so, please indicate which entities.

Yes

1, Tek envce A Dur P, being duly sworn, hereby state that T have read and
signed the foregoing Statement on Pre-hearing Questions and that the information
provided herein is, to the best o’f my knowledge, current, accurate, and complete.

ii' / day of uﬂ//}/&u}x ,2003.

il
Notary Public U/ |

3168.6x¢t

e //,

Subscribed and sworn before me

YYY¥YYRYYY |

10
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nited States .
ffice of Government Ethics

1201 New York Avenue, NW., Suite 500
Washington, DC 20005-3917

Q

January 29, 2003

The Honorable Susan M. Collins
Chair

Committee on Governmental Affairs
United States Senate

Washington, DC 20510-6250

Dear Madam Chair:

Under the Ethics in Government Act of 1978, Presidential
nominees rvequiring Senate confirmation who are not expected to
serve in their Government positions for more than 50 days in a
calendar veay are not reguired to file public financial disclosure
reports. The Act, as amended, however, contains a provision in
section 101 (b} which allows the committee with jurisdiction to
request any financial informaticn it deems appropriate from the
nominee .

We understand that your committee desires to receive a
financial disclosure report from any Presidential nominee for a
position on the Pederal Retirement Thrift Investment Board, along
with & written opinion from this Office regarding any possible
conflicts of interest. Therefore, I am forwarding a copy of the
confidential financial disclosure report (0GE Foxm 450} of
Terrence A. Duffy, who has been nominated by President Bush for the
position of Member, Federal Retirement Thrift Investment Board.

We have reviewed the report and have obtained advice from the
Federal Retirement Thrift Investment Board concerning any possible

conflict in light of its functions and the nominee's proposed
duties.

~ Based thereon, we believe that Mr. Duffy is in compliance with
applicable laws and regulations governing conflicts of interest.

Sincerely,

{ 7 ;.
;

Amy L. Comstock

Director

Enclosure

oGE

Augast
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BIOGRAPHICAL AND FINANCIAL INFORMATION REQUESTED OF NOMINEES

A. BIOGRAPHICAL INFORMATION
Name:
Susanne Thomas Marshall

Susanne Marshall Chilton (married name, 1976-85)

Position to which nominated:
Chairman, Merit Systems Protection Board

Date of nomination:
January 9, 2003

Address:
Merit Systems Protection Board, 1615 M Street NW, Washington, DC 20419 (business)

Date and place of birth:
May 12, 1951; Coronado, CA

Marital status:
Divorced

Names and ages of children:

None

Education:

1965-69 McLean High School, McLean, VA; diploma, 6/9/69

1960-70 University of Maryland, Munich, GER; no degree

1970-71 Washington School for Secretaries, Washington, DC; diploma

1982 (Fall) American University, Washington, DC; APEL (Assessment of Personal Experiential

Leamning) program

Employment record:

11/97 to pres Merit Systems Protection Board, Washington, DC 20419
Chairman, 9/30/02 to present (Recess Appointment)
Vice Chairman, 2/7/02 to 9/30/02
Member, 11/9/97 to 2/7/02

12/85-11/97 Senate Committee on Governmental Affairs, Washington, DC 20510
Professional Staff, Senator Fred Thompson, 1/97 to 11/97
Professional Staff, Senator Ted Stevens, 9/95 to 12/96
Deputy Staff Director, Chairman William V, Roth, Jr., 1/95 to 9/95
Minority Exec Asst/ Dpty Staff Director, Ranking Member Roth, 1/87 to 12/94
Majority Executive Assistant, Chairman Roth, 12/85 to 12/86

02/83-12/85 House Committee on Government Operations, Washington, DC 20515
Staff Assistant, Ranking Republican Member Frank Horton

04/81-07/82 U.S. House of Representatives
Legislative Assistant, Congressman Biily Lee Evans (8" District, GA)



44

01/78-03/81 Mullis, Reynolds, Marshall, Horne & Phillips, Macon, GA
Administrative Assistant to Attorney W. Car! Reynolds

09/76-12/77 Kelly Services, Atlanta and Macon, GA
Secretarial Temp Services

10/71-06/76 Law Office of James E. Mack, Washington, DC
Secretarial/ Administrative Services
Firm represented three national trade associations: National Confectioners Association;
Peanut Butter Manufacturers Association; National Association of Mirror Manufacturers

Government experience:
None other than listed above.

Business relationships:
None

Memberships:
None

Political affiliations and activities:

(a) List all offices with a political party which you have held or any public office for which you have
been a candidate. None

) List all memberships and offices held in and services rendered to all political parties or election
committees during the last 10 years. Volunteer services in connection with the 1988 and 1994
re-election campaigns of Senator William V. Roth, Jr. of Delaware and related activities of
the Delaware State Republican Committee.

(<) Itemize all political contributions to any individual, campaign organization, political party,
political action committee, or similar entity of $30 or more for the past 5 years. None

Honors and awards:
None

Published writings:
Decisions of the MSPB are published by West Publishing Company. Majority decisions and separate
opinions are available in volumes beginning November 1997.

Speeches:
[ have spoken to numerous groups over the years discussing my position at the Board and highlighting
significant decisions. I have selected a variety of presentations given over the past five years. | have not

maintained a file of each and every speech.

Selection:
(a) Do you know why you were chosen for this nomination by the President?
(b) What do you believe in your background or employment experience affirmatively qualifies you for

this particular appointment?
I believe I was selected based on my experience and understanding of federal work force issues and 2
commitment to preserving the merit principles in the federal personnel system. During the past five
years, I have developed my expertise and working relationship with the employees of the Board that
makes me uniquely qualified to lead the agency.



45

B. FUTURE EMPLOYMENT RELATIONSHIPS

Wiil you sever all connections with your present employers, business firms, business associations or
business organizations if you are confirmed by the Senate?
No, confirmation is to affirm my present position as Chairman of the MSPB.

Do you have any plans, commitments or agreements to pursue outside employment, with or without
compensation, during your service with the government? If so, explain,
No

Do you have any plans, commitments or agreements after completing government service to resume
employment, affiliation or practice with your previous employer, business firm, association or organization?
No

Has anybody made a commitment to employ your services in any capacity after you leave government
service?
No

If confirmed, do you expect to serve out your full term or until the next Presidential election, whichever is
applicable? . .
Yes

C. POTENTIAL CONFLICTS OF INTEREST

Describe any business relationship, dealing or financial transaction which you have had during the last 10
years, whether for yourself, on behalf of a client, or acting as an agent, that could in any way constitute or
result in a possible conflict of interest in the position to which you have been nominated.

None

Describe any activity during the past 10 years in which you have engaged for the purpose of directly or
indirectly influencing the passage, defeat or modification of any legislation or affecting the administration
and execution of faw or public poticy other than while in a federal government capacity.

None

Do you agree to have written opinions provided to the Committee by the designated agency ethics officer of
the agency to which you are nominated and by the Office of Government Ethics conceming potential
conflicts of interest or any legal impediments to your serving in this position?

Yes

D. LEGAL MATTERS

Have you ever been disciplined or cited for a breach of ethics for unprofessional conduct by, or been the
subject of a complaint 1o any court, administrative agency, professional association, diseiplinary committee,
or other professional group? If so, provide details. Following is a list of cases in which I have been
named in an official capacity. I have not been involved directly or personally in any case. Details
may be obtained from the MSPB Acting General Counsel, Marty Schneider, at (202) 653-6772 x1286.

Donald W. Duncan v. Wiltiam J. Henderson, et al., Docket No. 99-1328-AS (D. Oregon).

Complaint dismissed May 3, 2000.
Affirmed on appeal, No. 00-35451 (9"‘ Cir. May 10, 2001). Rehearing denied on Aug. 17,2001,
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Jason H. Heryfeld v. MSPR, ef al., Docket No. UU-M-11435 (. Colo.)
Case dismissed November 28, 2000.

Randolph 8. Koch v. Susanne T. Marshall and Beth S. Slavet, Docket No. 1:01CV00875 (D.C.)
Complaint filed April 20, 2001.
Summary judgment motions pending.

William E. Benston v. Departinent of Commerce and Susanne T, Marshall, et al., Docket No, 02-1106
PLF (D.D.C.)

Complaint filed July 2, 2002,

Motion to substitute Director of Patent & Trademark Office as sole defendant and to dismiss, or for

change of venue, pending.

Barbara Walton v, Beth S. Slavet and Susanne T. Marshall, Docket No. 02-CV-356 (N.D. Ga.)
Complaint filed February 7, 2002,
Motion for summary judgment pending.

To your knowledge, have you ever been investigated, arrested, charged or convicted (including pleas of
guilty or nolo contendere) by any federal, State, or other law enforcement authority for violation of any
federal, State, county or municipal law, other than a minor traffic offense? If so, provide details.

No .

Have you or any business of which you are or were an officer, director or owner ever been involved as a
party in interest in any administrative agency proceeding or civil litigation? If so, provide details.
No

Please advise the Committee of any additional information, favorable or unfavorable, which you feel should
be considered in connection with your nomination.
None

E. FINANCIAL DATA

All information requested under this heading must be provided for yourself, your spouse, and your

dependents. (This information will not be published in the record of the hearing on your nomination, but it will be
retained in the Committee’s files and will be available for public inspection.)
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AFFIDAVIT

___Susanne T. Marshall being duly sworn, hereby states that he/she has read and signed the foregoing
Statement on Biographical and Financial Information and that the information provided therein is, to the best of

his/her knowledge, curvent, accurate, and complete.
bW i/4

Subscribed and sworn before me this («L\ day of 20 0}

Nedile| 2 d

¥ Notary Fflic / U
FOTERY PUBLIS

ATRICY OF COLUMBM

MY COMMISBION EXPIRES JANMUARY 31, 2004
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U.S. Senate Committee on Governmental Affairs
Pre-hearing Questionnaire for the
Nomination of Susanne T. Marshall to be
Chairman of the Merit Systems Protection Board

1. Nomination Process and Conflicts of Interest

1. Why do you believe the President nominated you to serve as Chairman of the Merit
Systems Protection Board (MSPB)?

Answer

I believe the President nominated me to serve as Chairman of the Merit Systems
Protection Board based on my demonstrated experience, first as a member of the Board
for the past five years and, during the past year, as Acting Chairman and then Chairman.

2. Were any conditions, expressed or implied, attached to your nomination? If so, please
explain.

Answer
No.

3. What specific background and experience affirmatively qualifies you to be Chairman of
the MSPB?

Answer

As a member of the Board for the past five years, I have gained intimate knowledge of the
administrative operations of the MSPB. 1have also developed a mastery of Board case
law during that time. In the past year, as Acting Chairman and then Chairman, [ have
demonstrated my leadership abilities with respect to both the agency’s administrative
operations and the statutory functions of the Board.

4. Have you made any commitments with respect to the policies and principles you will
attempt to implement as Chairman of the MSPB? If so, what are they and to whom have
the commitments been made?

Answer

1 have made no commitments—other than my commitment to the President and the
United States Senate to fully and faithfully execute the duties of my office.

. . . . ; 5
(18 Senate Committee on Governmental Affairs Pre-hearing Questionnaire Page | of 32
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S. If confirmed, are there any issues from which you may have to recuse or disqualify
yourself because of a conflict of interest or the appearance of a conflict of interest? If so,
please explain what procedures you will use to carry out such a recusal or
disqualification.

Answer

No.

1. Role and Responsibilities of Chairman of the MSPB

6. What is your view of the role of Chairman of MSPB? How have your experiences as
Chairman, Acting Chairman, and Board member informed your view?

Answer

The Chairman, by law, is the chief executive and administrative officer of the MSPB.
Therefore, the Chairman has administrative responsibilities in addition to the adjudicatory
responsibility that is vested in each Board member. Although I had no administrative
responsibilities until I became Acting Chairman, I did gain intimate knowledge of the
administrative operations of the agency during that time, and that knowledge informs my
view of the role of the Chairman.

7. In your view, what are the major internal and external challenges facing MSPB? What
would you plan to do, specifically, to address these challenges?

Answer

With respect to external challenges, [ believe the principal challenge the Board will face
over the next several years is to ensure that the public interest in a merit-based civil
service is protected as various alternatives to the existing civil service system are
considered and implemented. In recent years, we have seen significant exemptions or
variations from Title 5 rules enacted into law for the Federal Aviation Administration
(FAA), the Internal Revenue Service, and the Patent and Trademark Office. When the
Transportation Security Administration (TSA) was created, the law establishing that
agency provided for its employees to be covered by the same human resources
management system as FAA employees, but provided a significant exception for TSA
screeners. The head of the TSA was essentially given unreviewable authority to hire and
fire TSA screeners. Most recently, of course, the Homeland Security Act has provided
the Department of Homeland Security (DHS) with new human resources management
flexibilities. Further, the Department of Defense has announced that it intends to seek
authority to establish a separate human resources management system for its civilian

11.S. Senate Committee on Governmental Affairs Pre-hearing Questionnaire Page 2 of 32
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workforce. While the desire of these agencies to be freed from the constraints of certain
Title 5 civil service rules is understandable, policymakers should take care to ensure that
the merit system principles are adhered to, that prohibited personnel practices are
‘prevented to the extent possible, and that due process with respect to adverse personnel
actions is afforded to employees. In that regard, it is encouraging to note that the
Homeland Security Act provides that the statutory merit system principles and prohibited
personnel practices may not be waived in the DHS human resources management system.

One of the ways in which the Board carries out its statutory responsibility to protect the
public interest in a merit-based civil service is through its merit systems studies function.
That responsibility requires that we provide an unbiased, non-partisan evaluation of
critical human resources management issues to policymakers. Qur studies function has
become increasingly important as new governmentwide flexibilities and unique agency
authorities are considered and implemented. Through this function, we provide
assessments and recommendations to ensure adherence to merit system principles,
provide lessons learned and best practices to policymakers, and inform and advise
policymakers as legislation and program guidance is developed to reform the civil
service.

Another significant external challenge is to convince Federal managers and supervisors
that the MSPB appeals process should not be a deterrent to taking appropriate personnel
actions against problem employees. As explained more fully in my answer to question
#10, many managers and supervisors believe that taking action will almost always result
in an appeal to the MSPB and that the agency’s action is likely to be reversed. In fact, our
experience and our case statistics do not support that belief. Therefore, we must try
through our outreach efforts and other means to convince these managers and supervisors
that the appeals process should not deter them from taking appropriate action against
employees who present conduct or performance problems.

As to intemnal challenges, our principal challenge is to continually expand the knowledge
of our adjudicatory staff so that they can deal with the increasing complexity of MSPB
appeals. As a result of the enactment of the Whistleblower Protection Act in 1989, the
Uniformed Services Employment and Reemployment Rights Act (USERRA) in 1994,
and the USERRA Amendments and the Veterans Employment Opportunities Act in 1998,
personnel actions that were not previously appealable may now be brought to the MSPB
if the appellant alleges a violation of one or more of these laws. It is not unusual for an
appellant to allege a violation of more than one of these laws in an appeal. Also, our
attorneys must now be prepared to adjudicate appeals of personnel actions taken under
different rules in different agencies that have been granted exemptions or variations from
the Title 5 civil service rules that once governed most Federal employment. In short,
being an MSPB administrative judge or headquarters attorney is a considerably harder job
today than it was a decade ago. It is a continuing challenge to ensure that our
adjudicatory staff are made aware of new and revised laws that affect MSPB appeals and
are properly trained to apply those laws in their adjudication of appeals.

i . 2 oF 2
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Finally, the MSPB shares with many other agencies the internal challenge of an older
workforce, many of whom are eligible to retire now or will be in the next several years.
In our workforce planning, we are bringing on new employees, especially attorneys, who
can be mentored by our more experienced workers. Our hope is that, by the time many of
our experienced employees retire, we will have a trained cadre of younger workers who
will enable the MSPB to continue to perform to the standards of quality and efficiency
that we have maintained for almost 25 years.

8. How do you plan to communicate to the MSPB staff on efforts to address relevant issues?
Answer

On most issues, [ communicate to the MSPB staff through the agency’s senior managers.
Regular meetings of the Senior Staff are held biweekly, and case management meetings
with the heads of the headquarters legal offices are held at least monthly. In addition, I
have personally visited all of our regional and field offices, meeting with the entire staff
of each office. An especially valuable communications vehicle is the biennial legal
conference, in which we bring together the administrative judges from the regional and
field offices, headquarters attorneys, and other appropriate staff to meet with the Board

- members and experts from outside the agency. Within available resources, we also try to
hold a management conference and a Regional Directors’ conference at least annually.
The MSPB also has a periodic employee newsletter through which I can communicate
directly with every MSPB employee. Finally, because the MSPB is a small agency, I see
employees at headquarters on a daily basis and frequently have informal discussions with
themn.

111, Policy Questions

9. Do you believe that it would be beneficial and appropriate for the MSPB to identify
systemic and recurring issues in the cases that the Board reviews that if acted upon by
Congress, agencies, and employees would improve the federal government’s civil service
system and personnel practices, and reduce the need for and costs of litigation? If so,

e How might MSPB go about identifying such systemic and recurring issues?

« How might Congress, agencies, and employees be made aware of these issues?

e Please explain whether you have any concerns that such activities might be
inappropriate in light of the Board’s quasi-judicial mission.

Answer
Generally, it is not the role of an adjudicatory agency to make legislative policy

determinations about substantive matters within its jurisdiction. Rather, its role is to
apply the statutes that reflect policy determinations made by Congress and any regulations

; , . . - . 4
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implementing those statutes. Thus, proposing a legislative or regulatory solution
concerning a substantive matter within the Board’s adjudicatory jurisdiction could be
seen as inconsistent with the limitations inherent in the Board’s adjudicatory role.
However, when the issues involved are systemic or when they are technical, rather than
substantive, I believe the Board can help remedy such problems without impairing its
independent adjudicatory role or infringing upon OPM’s regulatory role. Further,
proposing legislative or regulatory corrections in such instances adds to Government
efficiency and effectiveness and demonstrates the Board's commitment to equity and to
improving customer service. Two examples of actions that [ initiated come to mind-—one
concerning the timeliness of appeals under the Veterans Employment Opportunities Act
(VEOA) and the other dealing with recovery of OPM overpayments to disabled FERS
annuitants.

In the VEOA matter, I brought to the attention of the Assistant Secretary for Veterans’
Employment and Training at the Department of Labor a problem we identified in certain
VEOA appeals that the MSPB dismissed as untimely filed. The redress system enacted
by the VEOA requires that a preference eligible file a complaint alleging that an agency
violated a law or regulation relating to veterans’ preference with the Department of Labor
(DOL), where such complaints are investigated by the Veterans’ Employment and
Training Service (DOL/VETS). If DOL/VETS provides written notification to a VEOA
complainant that the complaint has not been resolved, the complainant may then file an
appeal with the MSPB. However, the law requires that such an appeal be filed no later
than 15 days afier the date on which the complainant receives the written notification
from DOL/VETS. The VEOA does not provide for a waiver of this time limit.

We found that in certain VEOA appeals that were dismissed as untimely because they
were filed after the 15-day deadline, the appellants claimed they never received notice
from DOL/VETS of the time limit for filing an appeal with the MSPB. They also
claimed they had been given an MSPB Appeal Form that indicated a 30-day filing time
limit. This was surprising, because MSPB staff and DOL/VETS staff had worked
together on implementation matters following the enactment of the VEOA and had
agreed that it was crucial that DOL/VETS advise complainants of the 15-day filing time
limit in their closing letters. Further, we had revised the instructions in the MSPB Appeal
Form to include a statement that a | 5-day filing time limit applies to VEOA appeals and
had announced the availability of the revised form to agencies.

Following a ruling by the Board that the VEOA does not permit the MSPB to adjudicate a
late-filed appeal, even under the circumstances described above, I wrote to the Assistant
Secretary to bring this matter to his attention. [ recommended that DOL/VETS take steps
to ensure that all closing letters to VEOA complainants notify them of the 15-day time
limit for an appeal to the MSPB and that the current version of the MSPB Appeal Form
be provided to them. The Assistant Secretary was grateful for my having notified him of
this problem and assured me that the necessary steps would be taken. Further, he
requested information on the specific cases that had been dismissed as untimely under
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these circumstances so that DOL/VETS could identify the investigators involved and
ensure that they follow DOL policy on VEOA complaints in the future. Thus, in this
matter, we were able to help remedy an inequitable situation without compromising the
Board’s impartiality as an adjudicatory agency.

In the case of overpayments to disabled FERS annuitants, we found in our adjudication of
retirement cases raising this issue that OPM’s practice was to send unreduced FERS
payments to these annuitants promptly upon their retirement. Later, when the Social
Security Administration approved disability insurance benefits for the annuitant, the
offset of the Social Security payment had to be recovered from the FERS retirement
payments already made. On my recommendation, an internal MSPB report was prepared
that reviewed the pros and cons of proposing a legislative solution to this problem and
included draft legislation. The former Chairman, however, decided that it was not
appropriate for the Board to submit this draft legislation. I continue to believe that this
problem needs to be addressed and that the Board may submit the draft legislation
without compromising its role as an impartial adjudicator. I would be happy to provide it
to you for the committee’s consideration. o

The appeals process administered by MSPB has been characterized as being legally
complex, with court-like features.

e The process has been described as not always being user friendly. Do you believe that
MSPB, as an administrative agency rather than a court, must achieve a balance
between making its processes “user friendly” to appellants and yet appropriate to deal
fairly and consistently with the complex issues presented to it? If so, how can that
balarice be achieved?

Answer

I do believe that the Board must achieve a balance between making its processes “user
friendly” to appellants and yet appropriate to deal fairly and consistently with the
complex issues presented to it. Over the years, the Board has taken a number of steps
to help achieve that balance. We require that our administrative judges provide
explicit information to each appellant on what is required to establish Board
jurisdiction over the appeal, the appellant’s affirmative defenses, and all matters on
which the appellant has the burden of proof, including the kind of evidence they must
provide. Our regulations require administrative judges to ensure that the record is
fully developed and to see that there is a fair and impartial adjudication of each
appeal. They are specifically directed by the Board’s regulations to hold conferences
with the parties to simplify the issues in the appeal. The name and phone nuraber of
the administrative judge is provided to every appellant in response to the appeal so
that, from the beginning of the process, the appellant knows who is handling the case
and whom he or she can call with questions. In the absence of the administrative
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judge, a paralegal or legal clerk can assist appellants with less complex inquiries. We
also conduct extensive outreach to unions and other employee groups, agencies, and
other organizations to explain the appeals process, and we participate in training
courses sponsored by the many organizations that offer training to Federal employees.

More recently, the Board has provided additional guidance through its website and
through a new video on the appeals process that is made available to the public. The
Board also uses new technology to assist appellants, such as making available the
option of a video-conference hearing. We are currently planning to enhance the
user-friendliness of the appeals process by implementing an inter-active electronic
filing option.

e The appeals process can be daunting for appellants, particularly those not represented
by an attorney. Should MSPB assist pro se appellants in exercising their rights to due
process? If so, what assistance should MSPB provide? What else can and should
MSPB do to reduce the burden on appellants?

Answer

The Board does assist pro se appellants in exercising their rights to due process. The
Board has stated that it will not hold pro se appellants to the same standards in
pleadings as appellants who are represented and that its administrative judges will
provide pro se appellants with greater assistance to ensure their rights are protected.
The Board also makes continuing efforts to write its regulations and legal documents
in “plain English.”

Where an appellant is represented in an appeal, the Board may not interfere in the
attorney-client relationship. Nevertheless, the Board will not hold a represented
appellant accountable for the representative’s errors if the appellant’s diligent efforts
were thwarted by the representative’s deceptions or negligence. Also, the Board has
developed a line of case law that attempts to protect the rights of those appellants who
are not represented and who may be suffering from a mental impairment that renders
the appellant incapable of fully comprehending the proceedings and participating in
them. In such instances, the Board attempts to protect the appellant’s rights by
arranging for representation, ensuring that the agency has met its obligation to file for
disability retirement on the appellant’s behalf, if appropriate, and putting in place a
cooperative effort to ensure the proper processing of that application. If all of these
measures still fail to protect the appellant’s rights, the Board will direct that no final
order contrary to the appellant’s interests be issued.

o Some survey data show that some managers avoid taking appropriate personnel

actions against employees because of what they perceive to be a burdensome appeals
process. Do you believe that this is a valid concem, and, if so, what, if anything, do
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you believe MSPB can and should do to reduce the burden on managers who take
appropriate personnel actions?

Answer

MSPB’s research—as well as that of other organizations—does indicate that many
Federal supervisors and managers are reluctant to take appropriate actions against
problem employees. However, our research also clearly shows that there are reasons
for this reluctance other than the Board’s appeals process itself. These reasons
include insufficient training and knowledge, a belief that higher-level managers will
not support taking action, and agency-imposed procedures and documentation
requirements. All of these matters are within an agency’s control. Accordingly, the
Board strongly encourages agencies to provide necessary training to their supervisors
and managers, to address conduct and performance problems actively when they
oceur, and to-avoid creating unneeded barriers to addressing such problems.

There are also misperceptions about the appeals process itself that contribute to
managers’ reluctance to take action. One is that supervisors and managers tend to
believe that taking an appealable action will almost always result in an appeal to the
MSPB. In fact, officials at Government agencies estimate that only about 20 percent
of all removals and demotions, the most frequently appealed actions, are actually
appealed to the MSPB. About 75 percent of appeals to the MSPB are dismissed or
settled, and in the appeals that are decided on the merits, the agency action is affirmed
in 70 to 80 percent. Therefore, in our outreach to agencies, we emphasize that
managers’ responsibility to take appropriate personnel actions should not be avoided
because of fears that the action may be appealed to the MSPB and that the agency
action will be reversed.

Another factor that may contribute to managerial reluctance to take action is that an
employee may be able to contest a particular personnel action in a number of ways
and in a number of forums, such as MSPB, EEOC, and, for bargaining unit
employees, any applicable grievance procedure. When this happens, a manager may
have to devote a great deal of time and effort to obtain closure on a given action, even
though the complaints or appeals in each individual forum are addressed
expeditiously. Whether employees have too many ways to challenge a personnel
action taken against them is an issue for the Congress to decide.

Some cases require lengthy and complex decisions. What will you do to help ensure that
the Board’s decisions are written in such a manner that they can be easily understood and
implemented by both agencies and employees?

Answer
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lam committed to promoting a policy of writing decisions in “plain language” so that
they can be easily understood by the parties and the Board’s customers. I will encourage
the Board’s administrative judges and staff attorneys, as well as my fellow Board
members, to keep the reader in mind when analyzing and explaining the sometimes
complex issues and laws involved in our cases. To this end, I intend to ensure that the
Board’s administrative judges and headquarters attorneys regularly attend legal writing
courses that emphasize a clear writing style. I plan to assess the Board’s success in this
regard by seeking feedback through regular contacts and periodic customer surveys.

12.  MSPB’s fiscal year 2003 performance plan states that MSPB obtains feedback from
customer surveys regarding the adjudicatory process. Can you describe the surveys and
the nature of the feedback received, both complimentary and critical of the adjudicatory
process? Have survey results informed MSPB policies and procedures and, if so, how?
Is there feedback that is critical of the adjudicatory process that MSPB cannot or has not
been able to address? If so, please explain. :

Answer

The Performance Plan goal to which this question refers covers both formal customer
surveys and informal means of seeking customer feedback on the Board’s adjudicatory
process. The committee now has our Performance Plan for FY 2004, filed on February 3,
2003, which indicates that in the current fiscal year, our regional and field office staff are
seeking feedback from the parties to proceedings at the regional level. They will provide
that feedback to our Office of Regional Operations, which is currently engaged in
developing a set of “best practices” for regional adjudication. Also in the current fiscal
year, we are surveying the participants in our pilot Mediation Appeals Project (MAP) to
obtain input on their satisfaction with the process. The results of that survey will be
considered in our evaluation of the MAP pilot.

Our formal customer surveys in recent years have focused on our pilot programs for
bench decisions and video-conference hearings and on our new appeals process video.
The results of the survey of customers of the appeals process video that we conducted Jast
year were very favorable, with most respondents indicating that they found the video
helpful. The Board has committed itself to adopt customer suggestions received from
that survey if it produces another such video or similar product.

Results of the customer surveys on the bench decision and video-conference pilot
programs, conducted in FY 2000, indicated that appellants and representatives were
generally very positive about bench decisions and agreed that the practice should be
continued. Feelings were more mixed concerning video-conference hearings. Although
some appellants had favorable opinions and were very impressed with the innovation,
others saw problems with the hearings and wished the hearing had not been conducted by
video-conference. Agency representatives, on the other hand, had very positive views of
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video-conference hearings. As a result of both of these surveys, the Board provided
additional guidance to its judges through the Administrative Judges® Handbook, generally
clarifying the circumstances in which use of bench decisions and video-conference
hearings is appropriate. With respect to video-conference hearings, the Board has also
developed additional guidance for both its judges and the parties through case law. The
results of these customer surveys were an important factor in the Board’s decision to
incorporate both of these pilots into standard MSPB adjudicatory procedures.

Other examples of actions the Board has taken in response to either formal customer
surveys or informal feedback include the development of a Petition for Review Form and
the development of a pilot suspended case procedure that allows the parties to an appeal
additional time for discovery and settlement efforts. The Petition for Review Form has
been available to customers on the MSPB website since 1999, and the suspended case
procedure was incorporated into standard MSPB adjudicatory procedures last year.

Prior to my joining the Board, some customer surveys were conducted to measure the
satisfaction of parties with the MSPB appeals process in general. Results of those
surveys generally indicated that appellants, representatives, and agencies were satisfied
with the treatment they received from MSPB employees. There was a great deal of
variation, however, in how they viewed the Board’s decisions. Not surprisingly, those
receiving more favorable decisions responded more positively to the survey questions.
The results also suggested that further efforts were warranted to help appellants,
representatives, and agencies better understand the Board’s regulations, procedures and
decisions, and these results have informed our outreach appearances and other public
information efforts.

13.  The time taken by MSPB administrative judges to process initial appeals has remained
fairly stable since FY 1995, averaging about 100 days. However, according to MSPB’s
2001 Performance Report, the average time the Board has taken to review initial appeals
stood at 214 days in FY 2001, up from 176 days in FY 2000. What would you propose to
expedite Board review?

Answer

In the Board’s FY 2002 Performance Report, which was filed on February 27, 2003, we
reported that the average processing time for petitions for review at headquarters was 205
days. That number was within 5 percent of the goal of 195 days established in our FY
2002 Performance Plan and, in accordance with OMB instructions for agency
Performance Reports, the goal was considered met. In addition, the 205-day average
processing time represents a reduction from the 214-day average processing time in the
previous fiscal year. For both FY 2003 and FY 2004, we have reduced the goal in our
Performance Plan to 190 days to provide further encouragement to both the Board
members and the headquarters legal offices to continue to improve case processing
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timeliness.

The 176-day average processing time in FY 2000 was something of an anomaly. The
Board’s Performance Report for that fiscal year attributed the result, in part, to the fact
that there was a vacancy on the 3-member Board for the last half of the fiscal year. In
theory, cases should take less time to process when they must be reviewed by only two,
Board members rather than three. However, our average processing time of 205 days in
FY 2002, while a reduction from FY 2001, did not approach the F'Y 2000 level even
though we had only two Board members for the last 9 months of the fiscal year. In fact,
when there are only two members, there is an increased likelihood that some cases will
take an unusually long time to close because the two members cannot agree on the
disposition. Such cases undoubtedly had an impact on our average processing time in FY
2002. In an effort to reduce the processing time under similar circumstances in the future,
we have instituted a procedure whereby decision-writing attorneys in our headquarters
legal offices engage in earlier consultations with the Board members’ staffs to devise
dispositions to achieve a resolution that is satisfactory to both members. Of course, the
best way to avoid similar circumstances in the future is to have a fully functioning 3-
member Board.

During the time I have been a member of the Board, we have undertaken a number of
initiatives to improve the processing time at headquarters. As an alternative to asking the
headquarters legal office that prepared a proposed decision for a rewrite, a Board member
may use the local area network (LAN) to make proposed edits and share them with the
other members. This reduces the processing time that would otherwise be required for a
rewrite by the legal office and additional review by the Board members. We also hold
regular case management meetings to review cases that have been pending for more than
300 days in order to focus the attention of the Board members and the headquarters legal
offices on closing those overage cases. In addition, we have a PFR settlement program,
which achieves a settlement in about 25 percent of the PFRs selected for the program.

The Board is also conducting a pilot project to expedite petitions for review that are
determined, on first look, to be the least problematic to resolve. When the project began,
it was located in the Office of the Clerk of the Board, with one attorney assigned to
identify suitable cases and forward them to the Board with a recommendation. WhenI
became Chairman, I reassigned the project to the Office of Appeals Counsel (OAC). My
thinking was that OAC had more resources to identify and work those cases. During the
period October 1, 2002, through January 31, 2003, the Expedited Petition for Review
Program in OAC reduced the overall average case processing time by 54 days, or nearly
two months. This compares to a reduction of about a month (33 days) in the average case
processing time during the period October 1, 2001, through January 31, 2002, when the
program was located in the Clerk’s Office.

In January of this year, 1 initiated a pilot project that allows senior OQAC attorneys to “peer
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review” one another’s work. [ also have opened the way for senior OAC attorneys to
send more recomumendations directly to the Board without having those recommendations
reviewed by a supervisory attorney. The goal of these initiatives is to try and get more
cases more quickly to the Board without compromising quality.

I believe that the headquarters legal offices are doing an excellent job in processing PFRs.
Their work in reviewing the file in the case under review, conducting necessary legal
research, and writing a proposed decision for the Board, however, accounts for only part
of the overall processing time at headquarters. The proposed decisions those offices send
forward must be reviewed by each Board member. While our Performance Plan goal of
190 days allows about 35 days for the completion of PFR cases by the Board members,
no time limit is imposed on an individual member. In some cases, particularly those
presenting novel or complex issues, more time may be required as the Board members
make their arguments to each other and try to reach a disposition on which they can agree.
Additional processing may be required if a rewrite is requested and the case must be
returned to the legal office that prepared the decision.

The fact that PFRs at headquarters have a longer average processing time than initial
appeals in the regional offices is essentially attributable to two factors. The cases that are
brought to the Board on PFR are at times more complex than other cases, and each PFR
must be considered by the full Board rather than by a single administrative judge.
Therefore, it can be expected that the average processing time at headquarters will exceed
the average processing time in the regional offices. Nevertheless, I assure you that I will
continue to do all that I can to expedite the processing of cases at headquarters.

The average processing time takes into account cases that are dismissed or settled.
However, cases that are heard by an administrative judge and fully reviewed by the Board
take longer, on average. The last time MSPB published its Report on Cases Decided,
data showed that in fiscal year 1999, the average time for a decision from a hearing of an
initial appeal was 171 days, and the average time for the Board to decide cases in which a
petition for review was granted was 390 days, for a total of about 560 days. In addition to
attempting settlement, what other options would you suggest to reduce the length of time
to decide such cases?

Answer

The average processing time for initial appeals in which a hearing is held is about twice
that for initial appeals in which there is no hearing. For example, in FY 2002, the average
processing time for initial appeals with hearings was 164 days, compared to 82 days for
initial appeals in which no hearing was held. That ratio has been very consistent over the
years. At headquarters, the average processing time for PFRs that are granted exceeds
that for PFRs that are settled or denied for failure to meet the criteria for review. The
average processing time for PFRs that are granted also exceeds that for PFRs that are
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dismissed, but not always by as much as you might think. In FY 2002, for example, the
average processing time for PFRs that were granted was 358 days, while that for PFRs
that were dismissed was 264 days. Also in FY 2002, the average processing time for
PFRs that were denied for failure to meet the criteria for review but simultaneously
reopened by the Board was 382 days, which exceeded the average processing time for

- PFRs that were granted. Despite some year-to-year variations with respect to PFR
processing times, however, those that are granted generally have the longest average
processing time. The number cited in this question, therefore, relies on combining the
average processing time for the cases that take the longest time to process in the regional
offices with that for the cases that, generally, take the longest time to process at
headquarters.

To place this question in context, I would note that initial appeals that go to hearing
constituted only 18 percent of the total initial appeals decided in the regional offices in
FY 1999. For initial appeals decided in FY 2002, that figure was 16 percent. Ofall
initial appeals decided in the regional offices, just under 20 percent result in a PFR to the
Board. Of the PFRs decided by the Board, only 14 percent were granted in FY 1999, and
that figure was 8 percent in FY 2002. Thus, the number of cases to which the scenario
described in this question applies is exceptionally small. In FY 1999, only 70 cases, or 4
percent of all PFRs decided by the Board, were cases in which there was both a hearing
on the initial appeal and a decision by the Board to grant the PFR. The comparable
number for FY 2002 was 37 cases, or 3 percent of all PFRs decided by the Board.

Although the percentage of cases to which the scenario described in this question applies
is small, I am pleased to report that the average processing times in F'Y 2002 represent an
improvement over the FY 1999 numbers cited in the question. The average processing
time for initial appeals that went to hearing was 164 days, and the average processing
time for PFRs that were granted was 358 days. Combining those average processing
times results in a total of 522 days, compared to the 560 days in FY 1999.

As to what we can do, in addition to settlement, to reduce the length of time it takes to
decide cases of this type, I believe the numbers cited above make it clear that cases of this
type constitute a very small percentage of all cases processed by the Board. In the
regional offices, our efforts are focused more on expanding our use of ADR as an
alternative to the formal hearing process rather than on reducing the length of time it
takes to process the small percentage of cases in which a hearing is held. As explained in
my answer to Question 13, the Board has undertaken a number of initiatives in recent
years to reduce the time it takes to process PFRs at headquarters, although those efforts
are focused on all PFRs rather than the small percentage of PFRs that are granted. [
would also note that initial appeals in which a hearing is held are likely to be the more
complex cases at the regional office level, while PFRs that are granted are generally the
most complex cases reviewed at headquarters. Thus, there may not be a great deal more
that can be done to reduce the average processing time for this small cohort of cases.
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Having been a Board member for several years, however, I have determined that cases
presenting a significant, unresolved legal issue or a complex and potentially controversial
set of facts tend to spend the most time on review. These cases also are the most likely to
result in either a grant of review or a reopening on the Board’s own motion. In light of
this experience, I directed OAC late last year to screen petitions for review with an eye
toward identifying those kinds of cases and to send them to the Board with a
recommendation sooner than they would have been sent under standard procedures. It is
my expectation that this process will reduce the time that such cases are pending before
the Board.

Of course, when all cases processed in the regional offices and alf PFRs decided by the
Board are considered, the result is a very respectable average processing time of just over
300 days—or about 10 months (96 days for initial appeals + 205 days for PFRs = 301
days).

MSPB’s performance plan for fiscal years 2002 and 2003 contains processing time goals
for issuing decisions and also contains goals for quality (e.g., maintaining or lowering the
percentage of cases remanded or reversed). Are case review timeliness goals and quality
goals linked to the MSPB’s performance standards for administrative judges and
attorneys? What do you consider to be the advantages and disadvantages of such a
linkage?

Answer

The performance standards for administrative judges and headquarters attorneys are
indeed linked to the processing time and quality goals in the Board’s Performance Plan.
The performance standards for administrative judges contain critical elements concerning
the quality of decisions, the number of decisions produced per year, and case
management, which includes timeliness requirements. The performance standards for
headquarters attorneys who prepare recommended decisions for the Board contain critical
elements regarding the quality of legal analysis, the quality of legal writing, and the
number of decisions produced each year. The standards of headquarters attorneys do not
presently include specific timeliness requirements because the production requirements
are designed to ensure that cases are worked at the maximum reasonable rate.

For administrative judges, the case management critical element requires that a judge
issue at least 93 percent of his or her decisions within 120 days. Issuing fewer without
showing good cause is considered unaccepiable performance. Moreover, to exceed fully
successful performance, not only must an administrative judge meet the 120-day goal 93
percent of the time, but he or she must also issue at least 85 percent of decisions within
110 days. Administrative judges are also subject to a critical element for case production.
To be fully successful under it, a judge must issue between 85 and 100 initial decisions
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per year (again, unless good cause is shown). These two complementary requirements
ensure swift adjudication of almost all appeals because, given sufficient workload, to
meet the timeliness goals will require the issuance of a large number of decisions.
Equally true, issuing decisions in a number sufficient for success under the standards is an
invaluable component in meeting the timeliness requirement. Thus, the standards
contribute directly to the Board’s success in meeting its Performance Plan goals of
timeliness and quality.

With respect to the percentage of cases which the Board remands to an administrative
judge or the percentage of cases in which the court reverses the Board, it would be
difficult, if not impossible, to measure an individual employee’s performance based on
numbers alone. The substance behind each remand or reversal must be considered. As
an illustration, an administrative judge may do an outstanding job of writing an initial
decision and analyzing the facts in a very complex case, but the administrative judge
could miss one thing that requires a remand. Or, to take that same example, the legal
standard could change between the time the initial decision was issued and the time the
Board reviews the case, necessitating a remand to consider the appeal under the new
standard. The same kinds of situations occur at headquarters. An attorney may
recommend a disposition on a case that presents a novel issue of law and the Board
adopts that recommendation, but the Federal Circuit may find that an alternative legal
approach is the one that should have been used and issue a decision reversing the Board.
Because these sorts of developments are outside the control of an administrative judge or
headquarters attorney who diligently prepares initial decisions or recommended decisions,
a performance standard that includes a critical element based on remands or reversals
may be problematic. However, supervisors and senior managers regularly review
remands and reversals to determine to what degree there may have been error.

The advantage to linking the Board’s quality and timeliness Performance Plan goals to
the performance standards for administrative judges and headquarters attorneys is to
ensure that those employees share directly in the responsibility for achieving the agency’s
established goals. The disadvantage to such linkage resuits from a certain amount of
tension between the two goals when the Board’s caseload increases but the number of
administrative judges and headquarters attorneys remains relatively the same. As more
cases must be adjudicated within the same time requirements with the same number of
attorneys, quality can suffer, Because these employees have no control over the size of
the Board’s caseload, there is an element of unfairness in placing some of the
responsibility on them for simultaneously achieving both the goal of timeliness and the
goal of quality in such a situation.

Even though the two goals are somewhat in conflict, the Board has taken steps to assist
employees in meeting both goals at the same time. For example, the Board issued a
regulation last year that allows administrative judges to suspend processing of a case for
up to 30 days at the joint request of the parties while the parties pursue discovery or
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discuss settlement. An extension may be granted for an additional 30 days if the parties
Jjointly request it. This should help take some of the time pressure off both the
administrative judge and the parties and allow the administrative judge to focus on
writing initial decisions in cases that are ready to be decided.

Efforts to achieve quality in decisions can be at odds with case processing time goals.
How can the competing goals of quality and timeliness be balanced?

Answer

The competing goals of quality and timeliness must be balanced in different ways
depending on the circumstances. As the pending caseload diminishes, the achievement of
both goals, more or less equally, becomes less problematic. As the pending caseload
grows, both goals become more difficult to achieve. There is a level of quality that must
be maintained, however, regardless of the size of the caseload. Thus, at some point, the
balance must favor quality over timeliness because the Board must put the goal of
reaching the right result and explaining it in a well-written decision above the goal of
getting out as many cases as possible as quickly as possible. The challenge that I face,
along with my fellow Board members, is fashioning innovative ways of maintaining the
necessary balance while achieving both goals, regardless of the size of the Board’s
pending caseload. Oneé way that I plan to do that is to provide our administrative judges
and headquarters attorneys with the tools necessary to do their jobs efficiently and well.

I am committed to continually upgrading the Board’s legal research systems. Our
attorneys have access to on-line research such as Westlaw and to an internal searchable
database of the Board’s decisions. The Board continues to add to its electronic “bank” of
standard orders, statements of law, and case citations, so that attorneys can strike one or
two keys on the keyboard and insert a standard paragraph, complete case citation, or
established statement of law into a document. These electronic tools should save time
that our employees spend in writing and researching so they can devote more time to the
quality of their writing and analysis.

One factor that helps reduce average case processing time is that MSPB settles more than
half of the initial appeals it receives that are not dismissed. This percentage is even
higher in adverse action cases—72 percent in fiscal year 2001. There are concems from
federal agency and plaintiff representatives that there is an undue emphasis and pressure
to settle cases. What are your views on settling a case without a hearing on the merits?
In this regard, what guidelines do you think should be followed to help ensure that parties
are not being forced into settlements that might be unfair, unwise, or without due
process?

Answer
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If both parties are amenable to it, settling disputes as early in the process as possible is a
desirable outcome. It is most efficient as far as time and resources are concerned, and it
tends to create fewer hard feelings between the parties, thereby helping to salvage their
relationship and make the appellant’s return to duty both more likely and smoother if it
occurs. Because only the appellant has a right to a hearing (in most cases), it is solely the
appellant’s right to enforce or waive, based on a determination of what would be in his or

- her best interest. As Board decisions often point out, the law has long favored the
settlement of disputes for many reasons. It must be assumed that in the vast majority of
cases, an appellant will waive the right to a hearing only after deciding that it is in his or
her best interest to do so.

Guidance on settling appeals has been provided by numerous Board decisions issued over
its nearly 25-year history, which have set minimum standards that must be met. In
addition, before an appeal may be dismissed as settled, the judge must document for the
record that the parties reached a settlement agreement and understood its terms. Before
accepting a settlement agreement into the record for enforcement purposes, the judge
must determine that the agreement is lawful on its face and that it has been freely entered
into by the parties. The Board has also provided the proper guidelines for settlement to
its employees through education and training.

The Board has, for some time, provided parties the opportunity to appear before a
settlement judge who will not adjudicate the appeal if it does not settle. In addition, the
Board is now engaged in a pilot Mediation Appeals Project (MAP) that is testing the use
of transformative mediation techniques to resolve MSPB appeals. In our evaluation of
the MAP pilot, we will be looking at whether this alternative dispute resolution process
makes the parties more comfortable with both the proceeding and the result.

Equally important, the Board itself serves as a check against improper settlements.
Because the MSPB may not be the advocate or the adversary of either party, and because
the private concerns of any individual who may choose to settle an appeal are unknown, it
is often not apparent whether a settlement is “anfair” or “unwise.” Even if it may seem
apparent, the Board may not stop a party from agreeing to settle any case. Nor can
anyone be forced to sign a settlement agreement. If a party feels that he or she has done
so under duress imposed by the administrative judge, the petition for review process
allows those concerns to be addressed. The standard for setting aside an agreement based
on duress or coercion is high, as required by law. The Board’s experience has been that
most of the duress felt by an appellant comes not from any pressure applied by an
administrative judge, but from personal factors. These include being out of a job that is
needed to take care of a family, facing an appeals process with which the agency is more
familiar and comfortable, and being confronted—perhaps for the first time—with the
realities of the extent of the agency’s evidence and the likelihood of the agency’s success
on the merits.
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18.  According to MSPB’s fiscal year 2001 Annual Report, MSPB’s Altemative Dispute
Resolution (ADR) Working Group (established by the former Chairman in fiscal year
2000) continued its work in FY 2001. The Group has a twofold purpose—to explore
ways in which the Board can expand its existing ADR program with respect to appeals
after they are filed with MSPB, and to prepare for the possible enactment of legislation
authorizing the Board to conduct a voluntary early intervention ADR pilot program to try
to resolve certain personnel disputes before they result in a formal appeal to MSPB. In
fact, at the end of FY 2001, the Board entered into a contract with two ADR experts to
develop a proposal for expanding the Board’s use of ADR techniques and to conduct
mediation training. However, several other entities also are involved in resolving
disputes (e.g., the Equal Employment Opportunity Commission, the Federal Labor
Relations Authority, and the Office of Special Counsel) or encouraging the use of ADR
(e.g., OPM, the Interagency ADR Task Force, and the Federal Mediation and Conciliation
Service). Given these circumstances: ’

e Do you believe that MSPB should play a role in promoting the use of ADR and
training federal staff in ADR techniques?

e If so, how should that role be exercised?

s How should MSPB’s role be coordinated with, or differentiated from, the role of
other federal entities with similar responsibilities or interests to help ensure efficiency
and consistency in federal workplace ADR policy and practice?

Answer

The committee now has both the Board’s FY 2003-FY 2004 Performance Plan, filed on
February 3, 2003, and our FY 2002 Performance Report, filed on February 27, 2003. As
explained in those documents, we have discontinued the performance goals related to the
proposed legislation to authorize the Board to conduct a voluntary early intervention
ADR pilot program to test the use of ADR processes in personnel disputes before they
result in an appeal to MSPB. That legislation was introduced in both the 106" and the
107" Congress but was not enacted, and it has not been reintroduced in the 108"
Congress. Should such legisiation be reintroduced and enacted, I would, of course,
ensure that the Board carries out the pilot program. However, I do not share my
predecessor’s belief that conducting an ADR program at the agency level, before a
personnel action has been effected, is an appropriate role for the Board. Under the
Administrative Dispute Resolution Act, it is the responsibility of individual Federal
agencies—not the Board—to establish ADR programs to try to resolve personnel disputes
before they result in a formal filing with the Board or another adjudicatory agency such as
the EEQOC or FLRA. We will, of course, continue to emphasize the benefits of early use
of ADR in personnel disputes in our outreach to the Federal community, and we will be
glad to share lessons learned from our own ADR programs with agencies and employee
organizations.

w
2
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As noted in this question, the ADR Working Group had a twofold purpose, with
expanding our use of ADR in MSPB proceedings affer an appeal has been filed as the
second purpose. As it became more apparent that the ADR pilot program legislation
would probably not be enacted, the focus of the ADR Working Group turned more to this
second purpose. That focus resulted in the Board entering into a contract with two ADR
experts at the end of FY 2001 to develop a pilot program to test the use of mediation in
the Board’s appellate proceedings and conduct mediation training for our employees.

As reported in our FY 2002 Performance Report, the Mediation Appeals Project (MAP)
was developed and launched as a pilot during F'Y 2002. The pilot period continues into
the current fiscal year. Under the MAP, the parties to an appeal filed with an MSPB
regional or field office are offered the opportunity to submit their dispute to a trained
mediator. If the dispute cannot be resolved through that mediation, the appeal is returned
to the regular adjudication process.. Therefore, the MAP is a supplement to, not a
replacement for, the Board’s existing settlement programs. During FY 2002, the Board
announced MAP to all MSPB employees and solicited applications to be a mediator.

This resulted in 15 MSPB employees being trained in transformative mediation
techniques. Each of those trained mediators is to conduct three co-mediations with one of
the contractors during the pilot period. Currently, three of our regional offices are serving
as pilot sites. With the assistance of the contractors, the Board has also promoted the
MAP through outreach activities and established a MAP marketing program. During the
current fiscal year, the co-mediations are continuing and, at the end of the pilot period, the
results achieved by the pilot program will be evaluated. After the evaluation has been
completed, we will look at the results and determine whether the MAP will be continued.

In the agency’s Performance Plan for FY 2003-FY 2004, a new goal for conducting and
evaluating the MAP has been added in place of the former goal dealing with the efforts of
the ADR Working Group to incorporate additional ADR techniques into MSPB
settlement programs.

19.  MSPB’s strategic and performance plans contain objectives to have a highly motivated
MSPB workforce that works well together to accomplish MSPB’s mission. However, a
report issued some years ago by GAO discussed concerns of MSPB employees about
workplace fairness and equity.' Since the report was issued, has MSPB developed a
process for gathering information on its employees’ attitudes about their work
environment? If so, what has been learned and what has MSPB done in response to those
findings? Generally, what has MSPB done to address the issues described in the report?

Answer

! Merit Systems Protection Board: Mission Performance, Employee Protections, and Working Environment
(GAO/GGD-95-213, Aug. 15, 1995).
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First, let me state that [ am firmly commiited to ensuring the MSPB’s compliance with all
applicable statutes, regulations and policies that protect the civil rights of our employees
and provide equal employment opportunity, regardless of race, color, national origin,
gender, religion, age, disability, sexual orientation, marital or family status, or political
beliefs. Shortly after I became Acting Chairman, I updated and reissued the Board’s
policy prohibiting sexual harassment in the workplace. Iam currently reviewing an
update of the Board’s policy prohibiting unlawful discrimination in the workplace, which
will be reissued in the near future. Last year, we also initiated a 3-year plan for
conducting agency-wide EEQO training for all Board managers and employees, and we are
developing an EEO training module to train managers on use of the Schedule A hiring
authority as it relates to hiring persons with disabilities. In addition, the Board contracts
for the investigation of internal EEO complaints filed by MSPB employees, which
enhances the perception of faimess and impartiality of our internal complaints processing
program. And a successful alternative dispute resolution program for internal EEO
complaints, conducted by mediators from the Equal Employment Opportunity
Commission, has been in effect for the past three years. Finally, Board employees at all
levels have worked cooperatively for the last several years to plan and implement ethnic
and cultural special emphasis programs that acknowledge and celebrate the diversity of
America’s population.

The GAO Report to which this question refers was issued two years before I joined the
Board and reflected the results of a survey conducted in 1994. As you know, the GAO
found that, at that time, 24 percent of MSPB employees overall viewed their workplace as
discriminatory and 45 percent of the agency’s minority employees held that view. The
report stated that these findings should be of concern to the agency because of its role as
protector of Federal merit systems and the standard it set for itself in its 1992 vision
statement. That statement calls for the MSPB “[t]o promote and protect, by deed and
example, the Federal merit principles in an environment of trust, respect and fairness.”
As Chairman, I have found that while the agency took a number of actions in response to
the GAO report, it has not instituted a formal process for gathering information about
MSPB employees’ attitudes toward their work environment. Therefore, I plan to initiate
such a formal process very soon. Given my commitment to a workplace free of
discrimination, [ sincerely hope that a new survey will show a significant improvement in
employees’ attitudes. I also hope that my successors as Chairman will continue this
formal process so that any identified perceptions of a discriminatory work environment
can be dealt with quickly and effectively.

Another objective included in MSPB’s strategic and performance plans is to develop and
implement an integrated automated agencywide case management system to assist in
effective case processing, management, and program evaluation. MSPB’s fiscal year
2001 performance report indicated some problems and delays in developing and
deploying the system (called Law Manager). The 2002/2003 performance plan had goals
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of implementing the system in fiscal year 2002 and making enhancements to integrate
with other systems and provide more capabilities to end users in fiscal year 2003. What
is the status of the system’s implementation and is the system meeting MSPB’s and the
user comununities’ expectations?

Angwer

The status of the new Law Manager case management system (CMS) is that it has not yet
been implemented and probably will not be until late this year. One of my principal
concerns after I became Chairman was the status of this project, which was obviously
experiencing significant delays. Therefore, I made it a priority to investigate the complete
background of the contracting for the project and the problems encountered in the
performance of the contract to determine why the new system had not yet been delivered.
1 will review briefly what my investigation found.

The new case management system is one component of the MSPB’s planned electronic
case processing system. The MSPB initially obtained, through FEDSIM at the General
Services Administration (GSA), the services of two contractors to work jointly on the
design, software selection, and implementation of the various components of the systemn.
The first components, a document management system called Docs Open and a document
assembly system called Hot Docs, both commercial off-the-shelf (COTS) products, were
selected and implemented under that contract. In FY 2000, the agency moved to the next
phase, selection of a COTS product to replace the current case management system,
which is a custom application developed in 1991. The selection of the Law Manager
software was made by a group of MSPB users, managers, and information technology
staff, assisted by the contractors.

The plan was to customize Law Manager so that it would provide all of the features of the
current CMS and several major enhancements, including end-user query and reporting
capability, an interface with Docs Open and Hot Docs, and an interface with the Board’s
e-mail and calendar system. The contractors told the MSPB that because Law Manager
was a COTS product, configuration to meet any unique requirements of the MSPB would
be minimal, and they provided a completion date of September 2001. By the end of FY
2000, however, it became clear to our IT staff that the contractors did not have the
expertise to complete the project. At that time, they were working on the design task, but
no award for development had been made. Therefore, the MSPB had the option of
selecting another contractor for the development.

In January 2001, the MSPB awarded a new contract for development of the CMS to the
Law Manager Company, the developer of the Law Manager software. Initially, that
company expected to complete the project by the previous contractors’ scheduled date of
September 2001. After getting into the project, however, they realized that much custom
configuration would be needed to provide the same functionality as the existing CMS and
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the enhancements required by the MSPB. The contractor extended the delivery date
several times, with a final estimated date of September 2002. By that date, however, the
contractor had not delivered a complete system and could not provide an estimate of
when the project would be completed.

From what I had learned about the project by that time, I concluded that there were
several factors that contributed to the delay. One was that when an agency uses FEDSIM
for a contract award, it is FEDSIM~—mnot the agency—that is the party to the contract.
Therefore, there was little that MSPB staff could do to exert pressure directly on the
contractor. Also, the contract was a “time and materials” contract, so there simply was
not enough of an incentive for the contractor to provide realistic estimates or delivery
dates. Finally, the Law Manager Company had been acquired by another company after
beginning work on our project. Following the acquisition, Law Manager employees
continued to work on specific components of our project, but there was no individual
project manager with the overall responsibility for ensuring its completion.

After the contractor failed to meet the September 2002 delivery date, we initiated a series
of meetings involving my Chief of Staff, the director and staff of our IT operation, the
FEDSIM official responsible for management of our contract, and staff of the Law
Manager Company. We also stopped payment on the contract. As a result of those
meetings and further direct contacts between our IT staff and the contractor’s staff, we
have reached agreement on a number of steps to ensure completion of the project. The
contractor has assigned a project manager to coordinate the project, and the FEDSIM
manager is focused on the need for completion of the project. We have also reached
agreement on a new firm-fixed price contract to complete the remaining work. That
contract is to be signed during the week of March 17, 2003. We expect that the Law
Manager system will be delivered by September, and we hope to be able to implement it
by the end of the year. The implementation date, however, will depend on the quality of
the product delivered and the amount of time the contractor will need to correct errors to
meet the requirements specified in the design documents. With a firm-fixed price
contract, the contractor must deliver in accordance with the stated price, but the
contractor may need additional time to resolve any identified problems.

Legislation” creating the Department of Homeland Security, which will assimilate some
170,000 federal employees from 22 agencies, allows the Secretary of Homeland Security
flexibility in establishing the department’s personnel system. The enabling legislation
authorizes the Secretary of Homeland Security, in regulations prescribed jointly with the
Director of the Office of Personnel Management, to establish a human resources
management system for the Department that may waive, modify, or otherwise affect
certain employee appeal rights to MSPB.? But the legislation establishes specific

T P.L. 107-296.

* Section 841,
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requirements for any such regulations, and requires the Secretary to consult with the
MSPB before issuing such regulations. The legislation also specifically provides that any
such regulations may modify procedures under chapter 77 of title 5, United States Code
(dealing with employee appeals to the MSPB) only insofar as such modifications are
designed to further the fair, efficient, and expeditious resolution of matters involving the
employees of the Department. Given these requirements, what are your views with
regard to —

* what role the MSPB should play in assisting the Department of Homeland Security in
developing regulations for employee appeals, and

» the nature of the modification to the procedures under 5 U.S.C. chapter 77 that may
be considered as furthering the fair, efficient, and expeditious resolution of matters
involving the Department employees. )

Answer

The Board has not yet been contacted by the Secretary of Homeland Security and the
OPM Director regarding the consultation with respect to appeal rights for DHS
employees that the Homeland Security Act requires. While the nature of the Board’s role
will be determined largely by the questions that are ultimately posed to us by those
officials, I can say at this time that our principal concern will be ensuring that DHS
employees are afforded adequate due process with respect to adverse personnel actions.
The Board’s experience in dealing with employee appeals over the years can provide a
valuable perspective as those officials develop the regulations for a human resources
management system, including procedures for appeals, that address the unique
requirements of this critical department.

We have done some preliminary work in preparation for the required consultation by
soliciting suggestions from our senior managers regarding possible modifications to the
appeals procedures of 5 U.S.C. chapter 77 that might further the fair, efficient, and
expeditious resolution of matters involving DHS employees, while ensuring due process.
Because we have not yet discussed the various suggestions received and determined what
recommendations we might make to the Secretary and OPM Director, I cannot identify
any specific modifications that we intend to recommend at this time.

As the committee knows, a number of proposals to exempt various agencies from Title 5
civil service rules have been discussed in recent years and, in several cases, have resulted
in legislation that has been considered by Congress. In the case of one agency, the
Federal Aviation Administration (FAA), legislation was enacted in late 1995 that
authorized that agency to establish a human resources management system, exempt from
most provisions of Title 5, as of April 1, 1996. Under the system established by the FAA,
employees no longer had the right to appeal personnel actions to the Board. In response
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to FAA employees’ concerns with their internal appeals system (Guaranteed Fair
Treatment), however, Congress enacted legislation in April 2000 that restored MSPB
appeal rights to those employees. As aresult of the enactment of that legislation, FAA
employees may now elect among their internal system, an appeal to the MSPB, or—if the
employee is in a bargaining unit—a grievance under the negotiated grievance procedure.

Legislation granting personnel flexibilities to the Internal Revenue Service and the Patent
and Trademark Office has also been enacted in recent years, but MSPB appeal rights for
employees of those agencies were not affected. Generally, such legislation in the years
since the FAA was authorized to establish its human resources management system has
focused on providing flexibilities in hiring and compensation rather than on curtailing
MSPB appeal rights. This may, in part, stem from a recognition that the Board has
established a reputation as a fair and impartial adjudicator of Federal employee appeals of
personnel actions and that its appeals process is reasonably expeditious, especially when
compared to other administrative adjudicatory agencies. We hope that, in the end, DHS
employees will retain the right to appeal at least the most serious adverse personnel
actions to the Board. We récognize, however, that—Ilike the intelligence agencies—this
new department has unique needs that may require some modification in the appeal rights
and procedures that are available to most other Federal employees.

MSPB and OPM both have responsibility for oversight of the merit system and both
agencies have issued reports on the merit system that identify similar issues. What is
your understanding of the differences Congress intended in how each agency should
perform this role? What is your understanding of the difference in how each agency
currently performs these roles? Is it desirable and possible to consolidate these roles and
if so, how would you recommend doing so? Should any other changes be considered in
the respective responsibilities of MSPB and OPM for merit system oversight?

Answer

The Office of Personnel Management’s merit system oversight activities are a part of its
larger responsibility to provide leadership to Federal agencies in the management of the
Federal workforce. That agency also has a broad mandate to conduct research on civil
service issues. The Board’s role is more focused. Qur statutory authority to conduct
periodic studies of the civil service and other merit systems in the Executive Branch is
aimed at ensuring that Federal agencies comply with the merit system principles and
avoid prohibited personnel practices. Unlike OPM, which must be responsive to the
Administration and an advocate for Administration programs, the Board can provide
bipartisan, independent oversight of Federal merit systems. Because of its independence,
the Board approaches its work as neither an advocate of particular programs nor as a
respondent to particular constituencies. The Board relies on objective findings as the
basis for our judgments about the merit systems and the effect that human resource
management policies have on the management of the Federal workforce.
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Because the merit system oversight functions performed by OPM and the Board are
different, I believe that both agencies should retain those responsibilities. OPM must be
able to obtain feedback from agencies about how its policies are working, while the
Board's mandate provides a means though which Government leaders can obtain well-
founded, unbiased perspectives that can provide needed insight to improve the public
service. I want to assure the committee, however, that the Board’s Office of Policy and
Evaluation coordinates with OPM’s research staff, as well as with GAO and other
entities, to avoid duplication in the subject matter of our merit systems studies to the
extent possible.

On July 25, 2001, the International Security, Proliferation and Federal Services
Subcommittee of this Committee held a hearing on S. 995 — the Whistleblower Protection
Act Amendments. After the hearing, Senator Levin submitted two follow-up questions to
Beth S. Slavet, who was then Chairman of the MSPB and had testified at the hearing, and
she responded with written answers, relevant excerpts of which are restated below. Do
you agree with her answers? Do you believe that the Board should maintain the positions
with respect to whistleblower protections that were articulated by Chairman Slavet in
those answers? If you believe the Board should modify its positions as stated by
Chairman Slavet, please describe those modifications and your rationale for them.

Question: When a Whistleblower either directly or through the Special Counsel
brings a claim of reprisal to the Merit Systems Protection Board, is there a
presumption that the public officers involved in the ailegations of reprisal
performed their duties properly? If so, what is the scope of and basis for that
presumption?

Slavet Response: ... As interpreted by the Board, the [whistleblower
protection] statute requires whistleblowers to prove their claim that a protected
disclosure was a contributing factor in an adverse personnel action, but it does
not require them to overcome a presumption in favor of the alleged retaliating
official.

Question: To address the problems created by the Federal Circuit in Lachance
v. White with respect to the dicta on “irrefragable” proof, would it be helpfui to
affirmatively state in law that there is no presumption of appropriate behavior by
federal agencies with respect to the allegations of reprisal in whistleblower
cases?

Slavet Response: Because the presumption cited in Lachance v. White would
increase whistleblowers’ burden of proving their claims, such legislation would
be useful if the presumption is contrary to Congress's intent. . . ..

Answer

Rather than limiting my response to the questions presented in previous testimony dated
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July 25, 2001, I wish to take this opportunity to more fully respond with my position on
the issues under discussion that.day. For the record, it may be helpful to summarize the
elements of an individual right of action (IRA) appeal, the burdens of proof regarding
each element, and who bears the respective burdens of proof. Recent developments in the
Board’s case law are also relevant to the topics discussed at the July 2001 hearing.

The elements of an IRA appeal and who has the burden of proving each element and by
what standard are derived from the Whistleblower Protection Act (WPA). To be entitled
to corrective action from the Board, the appellant must prove by preponderant evidence
that: (1) he made a protected disclosure; (2) the agency took a “personnel action,” as
defined by the Act; and (3) the protected disclosure was a contributing factor in the
personnel action. An appellant, however, is not entitled to corrective actioh if the agency
proves by clear and convincing evidence that it would have taken the personnel action in
any event. Last September, the Board issued a decision that I believe simplifies the
adjudication of IRA appeals without changing the elements of an IRA or the ultimate
burdens of proof. That decision is Rusin v. Department of the Treasury, 92 M.S.P.R. 298
(2002).

In Rusin, the Board stated that an appellant establishes Board jurisdiction over an IRA
appeal by simply exhausting proceedings before the Office of Special Counsel and
making non-frivolous allegations that he made a protected disclosure that was a
contributing factor in a covered personnel action. The earlier jurisdictional test, as set
forth in Geyer v. Department of Justice, 63 M.S.P.R. 13 (1994), stated that the Board did
not have jurisdiction over an IRA appeal until the appellant actually proved by
preponderant evidence that he made a protected disclosure, that the agency had taken a
personnel action, and that he had exhausted Special Counsel proceedings as to those
matters. By now requiring only non-frivolous allegations of a protected disclosure, a
personnel action and contributing factor, the Rusin standard potentially should allow the
Board to take jurisdiction over a greater number of IRA appeals and, consequently, decide
those cases on the merits rather than dismissing them for lack of jurisdiction.

1 was the first Board member to circulate a draft opinion that contained a Rusin analysis.
In fact, my proposed draft would have gone even further by finding that the Board’s
jurisdiction over an TRA appeal is established if the appellant merely showed that he
exhausted proceedings before the Special Counsel. In the end, 1 adopted the Rusin
approach because, as mentioned above, it strikes a balance between taking jurisdiction
when the pleadings contain the required non-frivolous allegations and dismissing cases in
which such allegations are lacking. The Board’s decision in Rusin has implications for
the court’s decision in Lachance v. White, 174 F¥.3d 1378 (Fed. Cir. 1999).

Comments at the July 25, 2001, hearing indicated concern over the court’s statement in
White regarding “irrefragable proof.” AsIread the decision in White, the statement on
irrefragable proof relates to only one element of an IRA appeal—the question of whether
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the appellant had a reasonable belief that he was disclosing a matter protected by the
WPA. [ think it would be responsive to the committee’s question to provide a
background to the court’s decision in White.

Before the Office of Personnel Management sought Federal Circuit review in White, the
Board had, in three separate opinions, stated that Mr. White proved that he reasonably
believed that the Air Force’s policy regarding certain quality standards amounted to gross
mismanagement. White v. Department of the Air Force, 78 M.S.P.R. 38, 43 (1998);
White v. Department of the Air Force, 71 M.S.P.R. 607, 614 (1996); White v. Department
of the Air Force, 63 M.S.P.R. 90, 95-98 (1994). I was on the Board only when the last
decision was issued. By that time, the Board had already found that the Air Force had
retaliated against Mr. White, and OPM was asking the Board to reconsider the standard
by which it found that Mr. White had a reasonable belief.

In response to OPM’s arguments, the Board explained that its finding of reasonable belief
was based on Mr. White’s description of the alleged mismanagement, on his familiarity
with the subject matter of the disclosure, and on documentary evidence showing that
persons who were similarly situated to White also shared his views. 78 M.S.P.R. at 43.
In taking exception to the Board’s analysis, the Federal Circuit questioned whether Mr.
White could have reasonably believed that the Air Force’s policy amounted to gross
mismanagement because, according to the court, there is a presumption that agency
officials perform their duties correctly, fairly, in good faith and in accordance with law.
174 F.3d at 1381. The court went on to say that “this presumption stands unless there is
‘irrefragable proof to the contrary.”” Id.

As is the case with some Board decisions, there is a tendency to read Federal Circuit
decisions too broadly. At times, the court’s statements are taken out of context and
applied in situations where they clearly donot apply. That appears to be what happened
with the statement on “irrefragable proof” in White. The narrow issue before the court in
White was whether the appellant had d reasonable belief that agency officials committed
gross mismanagement, In such limited situations, the court held that there is a
presumption that managers do not mismanage. However, there is no basis on which to
take that presumption and use it in the clear and convincing evidence element of an IRA
appeal to mean that an appellant loses if he does not rebut it. Such an expansion of the
court’s statement would be contrary to the plain language of the statute that it is the
agency’s burden to show by clear and convincing evidence that it would have taken the
same action in the absence of the protected disclosure. The Board’s recent decision in
Rusin has the potential for further limiting what I view as an already limited application
of White.

Under Rusin, if an appellant makes a non-frivolous allegation that he had a reasonable

belief that he was disclosing a matter protected under the WPA, he does not have to
actually prove that he had a reasonable belief for the Board to reach the merits of his
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appeal, as was the case when the court decided White. Instead, the administrative judge
can take jurisdiction based on non-frivolous allegations of reasonable belief and the other
jurisdictional elements, assume that the appellant had a reasonable belief, and decide the
ultimate issue of whether the agency would have taken the personnel action in the
absence of the presumed whistleblowing activity. In such a situation, the appellant will
receive a decision on the merits without having to rebut the presumption established by
White.

The Board’s decision in Rusin has lowered the barriers to having an IRA appeal decided
on the merits. Therefore, I would modify any previous testimony by saying that, even if
Congress concludes that the presumption cited in White is contrary to congressional
intent, a change to the WPA provisions on reasonable belief may not be needed in light of
Rusin. Moreover, I believe we must read and apply judicial opinions in context. As fully
explained above, the court applied the “irrefragable proof” standard to one element of an
IRA appeal, the one involving whether a disclosure was protected. In addition, the court
used that standard to evaluate one subpart of that element, which is whether an appellant
had a reasonable belief. What is more, the court’s decision in White was restricted to a
subpart of that subpart, namely, whether the appellant had a reasonable belief that agency
officials took part in gross mismanagement. In that very limited context, the court found
that officials are presumed to manage their agencies correctly and properly until proven
otherwise. Since the WPA puts the burden on the appellant to prove that he made a
protected disclosure, 5 U.S.C. § 1221(e)(1), the court’s holding is not necessarily contrary
to the statute. As a Board member, that is how I read White. The limited circumstances
in which the Board would ever apply the holding in White regarding gross
mismanagement is yet another reason why it may not be necessary to amend the WPA
provision dealing with reasonable belief.

On May 9, 2000, the MSPB held that the Office of Special Counsel (OSC) could be held
liable to pay attorney fees in disciplinary action cases if the accused agency officials were
ultimately found “substantially innocent” of the charges brought against them.* It has
been argued that sanctioning an award of fees in such cases, even where the decision to
prosecute was a reasonable one, has a chilling effect on OSC’s ability to bring charges
due to budget constraints and is against the public interest and contrary to congressional
intent of the Whistleblower Protection Act. In order to address these concerns, on
November 19, 2002,% the Senate Committee on Governmental Affairs favorably reported
S. 3070 which contained a provision requiring the employing agency, not OSC, to
reimburse the prevailing party for attorney fees in a disciplinary proceeding brought by
OSC.

* Santella v. Office of Special Counsel, 36 MSPR 48 (2000).
*S. Rep. No. 107-349 (2002).

. . . . 2
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OSC has expressed serious concern about the impact that the May 9, 2002, decision could
have on OSC’s ability to seek the discipline of agency officials who violate the
Whistleblower Protection Act. What is your view of OSC’s concern? Do you agree with
the provisions of S. 3070 that address this issue?

Answer

In Santella v. Office of Special Counsel, 86 M.S.P R. 48 (2000), the Board held that the
Office of Special Counsel (OSC), rather than the employing agency, was responsible for
payment of the petitioners’ attorney fees under 5 U.S.C. § 1204(m). OSC’s concerns
about that decision are only one side of an issue that has at least two sides. My views on
the issue are set forth in my concurring opinion in Santella v. Office of Special Counsel,
90 M.S.P.R. 172 (2001), which is attached and incorporated by reference in this answer.

1 believe the purpose of the statute was a make-whole remedy for Federal employees who
prevailed defending against a disciplinary action brought by OSC. It was considered
unfair for an employee to be personally liable for fees that resulted from an employee
carrying out the duties of his or her position. While OSC argues that a potential award of
fees may have the effect of deterring them from bringing or pursuing actions, OSC should
act based on an evaluation of the evidence when it pursues a disciplinary action. Inmy
opinion, OSC should have reevaluated the record evidence in Santella once the standard
of proof was modified by a Federal Circuit opinion.

With respect to an award of attorney fees in Special Counsel cases, S. 3070 would replace
the term “agency involved” with the term “agency where the prevailing party is employed
or has applied for employment.” Because the purpose of an attorney fees award is not to
punish the Government, but to lessen the burden on a prevailing employee who retained
counsel to defend a charge brought by OSC, that purpose would be served no matter
whether the fees are paid by the Special Counsel or by the employing agency. Thus, it is
a public policy question as to whether OSC should continue to be liable for fees or
whether that responsibility should be placed on the employing agency. It is noteworthy
that, in Santella, the employing agency agreed to pay the petitioners’ attomney fees
through the remand phase of the case because the agency’s own investigation showed that
they had done nothing wrong. 90 M.S.P.R. 172, Concurring Opinion § 3. Therefore, in
this particular case, the employing agency paid the majority of the fees.

In Santella, the Board found that the Office of Special Counsel Reauthorization Act of
1994 did not define the term “agency involved.” Since the statute was silent on the
meaning of the term, the Board had to determine what Congress intended. In its inquiry,
the Board considered the way in which a similar provision in the 1978 Civil Service
Reform Act had been interpreted, examined the legislative history of the 1994
Reauthorization Act to see if Congress had indicated how the term should be construed,
and applied established rules of statutory construction to find that Congress most likely
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meant OSC when it used the term “agency involved.” 86 M.SP.R. 48, 14 12-18.
I endorse that analysis because it is the approach that I take in every case where the Board
is asked to interpret a statute.

In 2000, the Federal Circuit held that the MSPB lacked jurisdiction over an employee's
claim that his security clearance was revoked in retaliation for whistlei:slowing.6 The
Court held that the MSPB may neither review a security clearance determination nor
require the grant or reinstatement of a clearance, and that the denial or revocation of a
clearance is not a personnel action. As a result of this decision, an employee's security
clearance may be suspended or revoked in retaliation for making protected disclosures,
the employee with a suspended or revoked clearance can be terminated from his or her
federal government job, and MSPB may not review the revocation. According to the
OSC, revocation of a security clearance is a way to camouflage retaliation.

To address this situation, the Senate Committee on Governmental Affairs favorably
reported S. 3070 on November 19, 2002,” which contained a provision making it a
prohibited personnel practice for a manager to suspend, revoke or take other action with
respect to an employee's security clearance in retaliation for the employee blowing the
whistle. The bill further stated that the MSPB or a reviewing court could, under an
expedited review process, issue declaratory and other appropriate relief, but may not
direct the President to restore a security clearance.

What would be the impact on the MSPB if such a proposal were to becomé law? How
would MSPB handle the expedited process?

Answer

The Supreme Court has stated that the authority to withhold security clearances rests
solely with the employing agency, which has been delegated that authority by the
President. Department of the Navy v. Egan, 484 1J.S. 518, 108 S. Ct. 818 (1988). The
Federal Circuit has in turn held that the Board is authorized to determine whether the
employee was given notice of the reasons why his access to classified information has
been denied and a meaningful opportunity to respond. King v. Alston, 75 F.3d 657,
661-62 (Fed. Cir. 1996). Thus, in an appeal of either a removal or an indefinite
suspension brought under Chapter 75, the Board has the authority to decide whether the
appellant was afforded due process in the revocation or suspension of a security
clearance. A full discussion of this issue is contained in my dissent in Lambert v.
Department of the Navy, 85 M.S.P.R. 130 (2000), which is attached and incorporated by
reference in this answer.

® Hesse v. Stare, 217 F. 3d 1372 (Fed. Cir. 2000).

75, Rep. No. 107-345 (2002).

. ; o : N ; - 5
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The Board, therefore, already has a meaningful role to play in cases involving revocations
or suspensions of security clearances. S. 3070, however, would have the Board also
determine whether the revocation or suspension of a security clearance was based on
retaliation for whistleblowing. The proposed law provides that the Board cannot order
the restoration of a security clearance, but can order declaratory or other appropriate
relief. It seems unclear how meaningful such relief would be since the Board is not
allowed to undo the action that led to the removal or suspension in the first place. Rather,
the proposed legislation says that if the Board “declares” that a revocation or suspension
of a security clearance violates the WPA, the affected agency shall review the action and
give “great weight” to the Board’s decision. - This suggests that the Board’s decision
would be advisory only. If so, the proposed law apparently would conflict with 5 U.S.C.
§ 1204(h), which states that “[t}he Board shall not issue advisory opinions.” This would
be one impact on the Board’s adjudicatory function if S. 3070 were enacted.

S. 3070 requires the Board to take evidence showing whether the agency would have
suspended or revoked the security clearance absent the alleged protected disclosure. It
can be expected that, in a fair number of appeals, administrative judges and Board
members would be required to examine classified or sensitive documents before
determining whether an agency violated 5 U.S.C. § 2302(b)(8). Delving into national
security matters would certainly have an impact on how the Board conducts its normal
business. R

Under 5 U.S.C. § 2302(a)(2)(C)(ii), individuals are not covered under the Whistleblower
Protection Act {WPA) if, “as determined by the President,” they work in a “unit [of an
Executive agency] the principal function of which is the conduct of foreign intelligence or
counterintelligence activities.” Many, if not most, of those individuals probably have a
security clearance. Congress provided whistleblower protection to employees who are
not covered by the WPA in the Intelligence Community Whistleblower Protection Act of
1998, Title VII of Pub. L. 105-272, 112 Stat. 2413, generally codified at 50 U.S.C. § 403q
and 5 U.S.C. App. 3. Rather than involve the Board in cases that likely will require
review of classified and sensitive material, the perceived “gap” in the WPA could be dealt
with by extending the Intelligence Community Whistleblower Protection Act, or some
variation thereof, to all Federal employees who claim that actions on their security
clearances constituted retaliation for whistleblowing.

If these particular provisions of S. 3070 become law, the Board would need to establish
procedures and a separate process for handling and reviewing security clearance matters,
as well as classified and/or sensitive material, through either regulation or case law. 1
anticipate that the Board would set up such procedures as soon as practicable after the
enactment of any legislation so as to carry out the intent of Congress that security
clearance cases be reviewed and expedited under the WPA.
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IV. Relations with Congress

Do you agree without reservation to respond to any reasonable summons to appear and
testify before any duly constituted committee of the Congress if you are confirmed?

Answer
Yes.

Do you agree without reservation to reply to any reasonable request for information from
any duly constituted committee of the Congress if you are confirmed?

Answer

Yes.

V. Assistance

Are these answers your own? Have you consulted with the MSPB or any interested |
parties? If so, please indicate which entities.

Answer

The answers are my own. In responding to the policy questions in part I11, I consulted
with appropriate subject matter experts on the MSPB staff.
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AFFIDAVIT

I, Susanne T. Marshall, being duly swom, hereby state that I have read and signed the foregoing
Statement on Pre-hearing Questions and that the information provided therein is, to the best of
my knowledge, current, accurate, and complete.

e D B

usanne T. Marshall

ibed and sworn before me this 147 day of March, 2003.

Notary Public

VenessaM. Gray
Notary Pubiic, District of Columbia
My Commission Expires 04-14-2007

U.S. Senate Committee on Governmental Affairs Pre-hearing Questionnaire



81

UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

[

FRANK SANTELLA, DOCKET NUMBER
JOSEPH JECH CB-1215-91-0007-R-1
Petitioners, CB-1215-91-0008-R-1
V.
SPECIAL COUNSEL, DATE: September 21, 2001
INTERNAL REVENUE SERVICE
Respondents,
and

OFFICE OF PERSONNEL
MANAGEMENT,

Petitioner.

Rafael Morell, Esquire, Washington, D.C., for petitioner Office of
Personnel Management

William L. Bransford, Esquire, and Diana J, Veilleux, Esquire,
Washington, D.C., for petitioners Santella and Jech.

BEFORE

Beth S. Slavet, Chairman
Barbara J. Sapin, Vice Chairman
Susanne T. Marshall, Member

Chairman Slavet issues a separate opinion concurring in part and dissenting in
part.

Member Marshall issues a concurring opinion.
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OPINION AND ORDER

The Director of the Office of the Personnel Management (OPM) seecks
reconsideration, pursuant to 5 U.S.C. § 7703(d), of the Board’s final decision in
Santella v. Special Counsel, 86 M.S.P.R. 48 (2000) (Santella I1I}, in which the
Board awarded petitioners Santella and Jech attorney fees and costs in the amount
of $32,996.68 from the Office of Special Counsel (OSC). For the reasons set
forth herein we DENY the Director’s petition.

L ® * * * * * * * * * * * *

CONCURRING OPINION OF SUSANNE T. MARSHALL
in )
Frank Santella & Joseph Jech v. Office of Special Counsel, Internal Revenue

Service, and Office of Personnel Management
MSPB Docket Nos. CB- 1215-91-0007-R~ I, CB- 1215-91-0008-R- |

f1 While T agree fully with the majority opinion denying the Director's petition for
reconsideration, I write separately to express my opinion that an award of attorney fees
in this case is also warranted under the "clearly without merit" standard. See Allen v.
U.S. Postal Service, 2 M.S.P.R. 420, 434-35 (1980). Petitioners Santella and Jech
argued that fees are warranted under both the « clearly without merit” standard and the
"substantially innocent” standard. Attorney Fees File, Tab I at 6. However the Board,
upon finding fees warranted under the "substantially innocent” standard, did not address
the "clearly without merit standard.” Santella v. Office of Special Counsel, 86 M.S.P.R.
48, 60 n.8 (2000).

92 Fees may be awarded under the "clearly without merit" standard when an agency
prolongs litigation after it becomes clear that the agency cannot prevail on the merits.
and thereby causes an employee to incur additional attorney fees. Keely v. Merit
Systems Protection Board, 760 F.2d 246, 249 (Fed. Cir. 1985); Short v. Office of
Personnel Management, 71 M.S.P.R. 136, 140-41 (1996); Robinson v. Department of
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Health & Human Services, 37 M.S.P.R. 547, 551 (1988). 1 believe that the Office of
Special Counsel (OSC) so acted when it continued its prosecution after the Board
vacated the recommended decision of the Chief Administrative Law Judge (CALJ)
sustaining the Special Counsel's charges, and remanded the case for application of the
correct standard of proof. Special Counsel v. Santella, 65 M.S.P.R. 452 (1994) (Santella
D). In the first recommended -decision, the CALJ sustained the Special Counsel's
charges against petitioners Santella and Jech, finding that the Special Counsel
demonstrated that protected whistleblowing disclosures were a contributing factor
in several personnel actions taken by the petitioners, and that the petitioners did
not demonstrate by clear and convincing evidence that they would have taken the
same actions absent the whistleblowing disclosures. /d., at 455. The Board held
that the CALJ should have required the Special Counsel ‘to prove that the
whistleblowing disclosures were a significant factor in the personnel actions in
accordance with the Federal Circuit's precedent. in Eidmann v. Merit Systems
Protection Board, 976 F.2d 1400, 1405 (Fed. Cir. 1992). /4., at 456. This resulted
in a higher standard than the contributing factor standard applied by the CALIL
1d., at 456-59. The Board found that the significant factor analysis includes a
showing, by preponderant evidence, that the petitioners would not have taken the
personnel actions absent the whistleblowing disclosures, in contrast to the
contributing factor analysis, which required the petitioners to prove this defense
by clear and convincing evidence. /d. Additionally, the Board identified several

material issues that the CALJ had failed to address. 1d, at 466-67.

43 After the remand decision was issued, OSC should have undertaken a review
of the record to assess whether it could prevail under the significant factor
analysis. The evidentiary record in this case is extensive, including an 1 I-day
hearing. While petitioners Santella and Jech made some intemperate remarks
regarding the whistleblowers, the tecord demonstrates that the petitioners would

have taken the same personnel actions in the absence of the whistleblowing
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disclosures. Indeed, they took some of the actions because of supervisory
pressure upon them that had nothing to do with the whistleblowing disclosures.
Before OSC filed its complaint, the petitioners’ employing agency undertook an
interpal investigation of OSC's charges and determined that the evidence did not
support a finding that the petitioners retaliated against subordinate employees for
whistleblowing. For this reason, the agency agreed to pay the petitioners' attorney
fees incurred through the Board's remand decision. Given the record, T believe
that OSC should have withdrawn its complaint following the Board's remand
decision, and 1 would find that its failure to do so subjected it to liability under 5
U.S.C. § 1204(m)(1) for attorney fees incurred by the petitioners after the remand
decision. See Keely, 760 F.2d at 249; Robinson, 3 7 M.S.P.R. at 55 1.

94 1 agree with the Director's contention that the Allen categories should not be treated
as a one-size-fits-all analysis for determining whether attorney fees are warranted in the
interest of Justice. I have no doubt that the Boa{d will in future cases further refine the
interest of Justice standard as applied to disciplinaryactions. For, whether an award of
fees is warranted in the interest of justice depends on the particular facts and
circumstances of each case. See Allen, 2 M.S.P.R. at 434. However, unlike Chairman
Slavet, I do not believe that OSC's limited discretion in framing charges warrants a
more stringent interpretation of the substantially innocent standard (or any other 4llen
category) in disciplinary action cases. When OSC considers bringing a disciplinary
action, just as when an agency considers disciplining one of its employees, It must
decide whether the evidence it has gathered, considered under the appropriate legal
standard, supports its charges.**™ When OSC or an employing agency brings charges
that the evidence does not support, it may be liable for attorney fees under the
substantially innocent standard. See, e.g., Massa v. Department of Defense, 833 F.2d
991, 993 (Fed. Cir. 1987). The agency may-be liable for fees under the substantially
innocent standard even in a close case. See, e.g., Boese v. Department of the Air Force,
784 F.2d 388, 391 (Fed. Cir. 1986). See also Thomson v. Merit Systems Protection
Board, 772 F.2d 879, 881 (Fed. Cir. 1985) (holding that close cases do not
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automatically fall into the class in which fees are not warranted in the interest of
Justice).

45 In no way should the Board's decision or my comments be read as punishing
OSC or discouraging the Special Counsel from vigorously protecting federal
employees against prohibited personnel practices. The purpose of an award of
fees under the interest of justice standard is not to punish the agency, but to
minimize the burden on an employee of defending himself against an
unsubstantiated accusation. Yorkshire v. Merit Systems Protection Board, 746
F.2d 1454, 1457 (Fed. Cir. 1984). Here, OSC did not prove any of its prohibited
personnel practice charges against petitioners Santella and Jech. Under the
circumstances of this case, I believe that the interest of Justice requires the
Government, in the role of the Special Counsel, to pay the attorney fees the
petitioners incurred in defending the managerial actions they took on behalf of

the Government.

SEP 2 1--2001
Date Susanne T. Marshall

Member
"M [ recognize that when OSC filed its complaint in this case, It was required to
prove its charges under the contributing factor analysis, and that the Board made OSC's
case somewhat more difficult in the remand decision by adopting the significant factor
analysis. However, OSC is not liable for any fees iricurred before the remand decision

because the petitioners' employing agency paid those fees.
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UNITED STATES OF AMERICA
MERIT SYSTEMS PROTECTION BOARD

GARICK O. LAMBERT, * DOCKET NUMBER
Appellant, SF-0752-98-0778-1-2°
v.
DEPARTMENT OF THE NAVY, DATE: February 14, 2000
Agency.

Alejandro P. Gutierrez, Esquire, Hathaway, Perrett, Webster, Powers & Chrisman, Ventura,
California, for the appellant.

John A. Townsend, San Diego, California, for the agency.

BEFORE
Ben L. Erdreich, Chairman Beth S. Slavet, Vice Chair Susanne T, Marshall, Member

Vice Chair Slavet issues a concurring opinion; Member Marshall issues a dissenting opinion.
OPINION AND ORDER

1 The agency has filed a petition for review asking us to reconsider the administrative judge’s
initial decision. The appellant has filed a motion to dismiss the agency's petition on the ground that
the agency has not complied with the initial decision’s interim-relief order. For the following reasons,

we GRANT the appellant's motion and DISMISS the agency's petition.

* * * * * * * * * * * * * * *

DISSENTING OPINION OF MEMBER SUSANNE T. MARSHALL

IN
GARICK O. LAMBERT V. DEPARTMENT OF THE NAVY MSPB DOCKET NO.
SF-0752-98-0778-1-2
qu 1 do not challenge my colteagues’ conclusion that the agency did not restore the appellant retroactively to
the date of the Initial Decision and thus has not fully complied with the administrative judge's interim-relief
order. However, under the circumstances of this case, [ would not dismiss the agency's petition for review for
failure to comply with that order. Unlike the majority, 1 am not prepared to forego exercising the Board's review
authority over this initial decision concerning matters affecting national security just because the agency did not
fully comply with an order that should not have been given in the :first place. Because the administrative judge
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should not have ordered interim relief, I would grant the petition for review, reverse the initial decision, and
sustain the agency's action which indefinitely suspended the appellant for failure to meet a mandatory condition
of employment - the holding of a security clearance.

12 During the relevant time period, the appellant occupied the position of Electronics Engineer in the
Launching Systems Department at the Port Hueneme, Califormnia, Naval Surface Warfare Center. Initial Appeal
File (IAF), Tab 14, Subtab 4g. The position requires a security clearance. Refiled Appeal File (RAF), Tab 14.

bk In its June 26, 1996 memorandum, the agency notified the appeliant that, based on police and incident
reports showing that he had threatened coworkers, his access to classified and sensitive information was
immediately suspended pending adjudication of his clearance eligibility by the Department of the Navy Central
Adjudication Facility (DON CAF). IAF, Tab 14, Subtab 4e, Ex. F-6.In its August 15, 1996 memorandum, the
agency notified the appellant of its intent to suspend his security access based on the reported threats. The notice
gave the appellant the opportunity to respond to questions regarding the alleged threats. It also informed him
that the Commanding Officer would use police and incident reports, along with any response from him, in
deciding whether his security access would be suspended permanently. IAF, Tab 14, Subtab 4e, Ex. F-7.

9“4 On November 5, 1996, the agency informed him that it was continuing to suspend his security access
pending a final determination by DON CAF as to whether lie could hold 2 security clearance. IAF, Tab 14,
Subtab 4e, Ex. F-9. The agency also indicated that, despite several opportunities to provide information
regarding the alleged threats, it had not received his response. I1d.

95 On November 22, 1996, the agency proposed to indefinitely suspend the appellant. RAF, Tab 14. The
reason for the proposed action was the appellant's "failure to meet a mandatory condition of employment” given
that his access to classified material remained "suspended pending a final determination as to whether [be] can
hold a security clearance” in view of the threats he allegedly made in the workplace. 1d. On March 14, 1997, the
agency informed the appellant that, after considering his oral reply and the other information in its file, it was
indefinitely suspending him effective March 17, 1997, for the reasons stated in the proposal notice. IAF, Tab 14,
Subtab 4e, Ex. F-I).

f6 The administrative judge reversed the indefinite suspension, finding that the appeilant was denied
minimum due process because the agency "fail[ed] to specifically notify {him] of the condition subsequent that
would terminate his indefinite suspension.” Initial Decision at 14. She ordered interim relief. I strongly disagree
with that decision.

97 In Department of the Navy v. Egan, 484 U.S. 527, 108 S. Ct. 818 (1988), the Supreme Court held that
the government has a "compelling interest” in withholding national security information from unauthorized
persons, that a it clearance may be granted only when 'clearly consistent with the interests of the national
security,” and that the authority to grant or withhold clearances rests solely with the employing agency, which
has been delegated that authority by the President. Id. at 527-29, 108 S. Ct. at 824 (citation omitted).

q® The Court of Appeals for the Federal Circuit has found that the Board is only authorized to determine
whether the employee was provided with notice of the reasons for the suspension of his access to classified
information when that is the reason for placing the employee on enforced leave pending a decision on the
employee's security clearance.” King v, Alston, 75 F.-)d 657, 661 (Fed. Cir. 1996). Tile Board's inquiry extends
only as far as determining whether tile notice "provides the employee with an adequate opportunity to make a
meaningful reply to the agency before being placed oil enforced leave.” Id. at 662.

© The Board itself, in recent decisions, has found that the state of its law governing security clearances
remains unchanged, that is, the Board has limited jurisdiction over adverse actions involving security
clearances, such as the indefinite suspension at issue here. Hesse 1,. Department of Slate, 82 M.S.P.R. 489, 492
(1999), citing Roach v. Department of the Army, 82 M.S.P.R. 464, 1€ 48-54 {1999).
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910 The statute makes it plain that the-decision to grant interim relief is a matter of the Board's discretion. 5
U.8.C. § 7701(b)}(2)(A)(D). The Board also has stated that it is not precluded from finding that interim relief is
not appropriate In a particular class of cases. Steele 1,. Office of [-lei-soane! Management, 57 M.S.P.R. 458,
463 (1997, affd, 50 F.3d 21 (Fed. Cir. 1995) (Table). Because the Board has limited jurisdiction over adverse
actions involving security clearances, in my view, it is inappropriate for an administrative judge to order interim
relief in an appeal involving a security clearance.

411 As discussed above, the Board's authority in cases such as this extends only to determining if the
appellant was provided with notice of the reasons for the suspension sufficient to allow him to make a
meaningful reply before the proposed action took effect. King, 75 F.3d at 661. In this case, the agency provided
the appellant with the due process to which he was entitled involving clearance access/security clearance
matters. The agency's pre- notices to the appellant, the notice of the proposed indefinite suspension, and the
decision letter all informed the appeliant that his access to classified information was being suspended because
the agency had received reports that he had threatened other employees. Further, the appeliant was given a
chance to reply to the allegations, and be did so.

912 Inhis reply to both the suspension of his access to classified material and to the proposed indefinite
suspension, the appellant addressed the allegations that lie threatened his co-workers. IAF, Tab 14, Subtab 4i;
RAF, Tab 27 at 6. He therefore knew why these actions were being proposed, and lie had an opportunity to
make a meaningful reply to them. In my view, there is no question that the agency provided the appeilant with
minimum due pi-ocess before it effected the indefinite suspension. ’

§13  Moreover, the agency plainly set forth the condition subsequent in its notices to the appellant. The
agency’s June 26, 1996 memorandum informed the appellant that his access to classified and sensitive
information was suspended pending adjudication of his clearance eligibility by DON CAF; its November 5,
1996 notice advised him that the suspension of access was being continued pending a final determination by
DON CAF as to whether he could hold a security clearance; the notice of the proposed indefinite suspension
told him that his access to classified material remained suspended pending a final determination as to whether
he can hold a security clearance; and the decision Jetter referred to the proposal notice.

14 itis clear from these documents that the suspension would continue untii a final determination was made
regarding whether the appeilant could hold a security clearance. Further, in his response to the proposed
indefinite suspension, the appellant acknowledged that he understood he was being suspended until a final
determination was made on his security clearance by DON CAF. IAF, Tab 14, Subtab 41, Response at 7. The
administrative judge therefore erred in finding that the agency did not advise the appeliant of the event that
would end the indefinite suspension. Accordingly, I wonid reverse the initial decision and sustain the agency's
action.*

FEBRUARY 14, 2000

Susanne T. Marshali

* The record indicates that the agency kept the appellant in pay status through March 16. 1997. RAF, Tab
14, id., Tab 27 at 13 and 48; IAF, Tab 14, Subtab de, Ex. F-[ 3. {f the agency’s petition for review is dismissed
and the initial decision reversing the agency's action becomes the Board's final decision, the appellant would
receive back pay for the short period of time from the date of the initial decision through the date the agency
placed him in pay status in an attempt to comply with the interim-relief order, he would also receive back pay
for the period March 17, 1997, through April 8, 1999, the day before the initial decision was issued. By
dismissing the agency's petition for review, the majority is ordering the agency to award the appellant back pay
for a period of over 2 years despite the fact that he received due process when the agency suspended his security

clearance.
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REMARKS OF SUSANNE T. MARSHALL
Department of the Navy
March 17, 1999

Thank you for the invitation to join you today. I consider it the luck of the Irish to
have the opportunity to be here in Hawaii on St. Patrick’s Day!

Let me start today by first acknowledging my personal connection with the Navy.
My father was a 30-year career Naval aviator, who retired as a Captain in 1972. So, in
addition to this great location, another highlight of this invitation was telling my father
that the office had advised me that as a Presidential appointee, protocol made me the
equivalent of an Admiral, so I finally outranked him!

As the newest Member of the Board, | have found people are generally curious
about my background and how I reached my current position. As indicated in my bio, for
sixteen years prior to joining MSPB, I worked on Capitol Hill -- both in the House and
the Senate. I am not an attorney, and in general, legislative experience would not appear
to equate to the adjudicatory role of MSPB Board Member. However, I served on the
staff of the Governmental Affairs Committee in the Senate for 12 years. That is the
committee with jurisdiction over all postal and federal civil service laws. So it is my
direct experience in writing the laws, that has now led me to a position where [ work to
enforce those same laws.

You are all very familiar with the initial stages of the appeal process before the
Board, and may also have been involved with filing Petitions for Review with the Board.
1 thought you might be interested in hearing a bit about what happens once the PFR is
received.

After review in the Clerk’s office, most cases are directed to the Office of Appeals
Counsel, which has over 20 attorneys who review the case files. After analyzing the
issues raised on PER, OAC will draft an Order for the Board’s consideration. Each case
is then sent to the Board Members. Since we consider each case independently, in
seriatim, case assignments are sent up randomly on a rotating basis. In other words, no
member is first up on all cases; so even as the newest member, I still have first review on
one-third of all cases.

I have my own staff of three attorneys, and an Executive Assistant. My assistant
divides up the case assignments. The attorngys do an initial review of the case file, the
recommended 0&0, and provide me with a summary. I use that summary as a guide for
my review of the record, which sometimes means reading the entire case file. I find at
times the information available in a document may not have been cited previously, but is
material to a correct disposition of a case. I also directly review a substantial number of
cases, which can be disposed of largely based on the rationale in the Initial Decision.

In the cases where an 0&O is to be issued, and I agree with the recommended
decision, I vote to adopt. When I disagree with the recommended disposition, I will then
propose an alternative disposition through a rewrite instruction.  The file is then
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transferred to the office of the next member, where they then consider both the draft
decision and any rewrite or edits proposed. Each case circulates between the members,
with each of us having the opportunity to consider all suggested options proposed -- and
eventually we’ll have at least two votes to adopt.

Occasionally, Board members will feel it is necessary to issue a separate opinion
or dissent. Actually, when a dissent is circulated, it may influence a member to change
their position as well. I have issued a handful of dissents, and sometimes have been
successful in persuading my colleagues to reconsider their positions. However; there are
a few instances where I will continue to strongly disagree and issue a dissent for
publication.

That’s a simplistic description of how we operate, but should shed some light on why it
takes so long to reach a final decision in some cases.

In January, the Board celebrated its 20th Anniversary. This was actually the
anniversary of the Civil Service Reform Act of 1978. It was that Act that sought to
protect federal employees and limit abuse by government officials. 1t also created the
fundamental protections for whistleblowers that disclosed fraud, abuse and
mismanagement. It is the ‘78 Act that established merit systems principles and
articulated prohibited personnel practices.

Reflecting on the progress of the agency over the past 20 years, it is significant to
note that the Board has provided a valuable body of rules that can be referred to and
relied upon, which is generally accessible to all parties.

While the composition of the Board has changed over time, and these changes
have resulted in some modification to Board precedent, the Board’s law is still a largely
stable body of precedent and rule.

In the last 20 years, the Board has established and adopted adjudicatory
procedures patterned after a judicial model, emphasized the role of precedent in its
decisions, encouraged participants to approach the Board as an adjudicatory body,
improved the qualifications of trial level officials, and introduced many of the restraints
that limit trial and appellate courts in their deliberations. Although there are important
differences between the Board and Courts, the last 20 years have established the Board as
a respected adjudicatory agency. The Board’s studies of the federal civil service are also
well received.

As noted in more than one MSPB study, a creative tension exists between the
concept of a “pure” merit system and some of the public personnel policies contained in
law. This includes policies such as those calling for a representative workforce, veterans
preference, reduction in force rules that use seniority, welfare-to-work, and so on. Each
public policy objective is worthy and has a rationale, but the actions taken to achieve
those objectives must be carefully implemented to avoid conflicts with the values
embodied in a merit system.

An area where the creative tension of the CSRA is clearly evident is the merit
principle that requires that we retain employees based on the adequacy of their
performance and that we separate (fire) employees who “cannot or will not improve their
performance to meet required standards.” At the same time, however, the merit
principles also require that federal employees be protected against arbitrary personnel
actions, personal favoritism, reprisal for whistleblowing, or coercion for partisan political
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purposes. It was to help achieve a balance in this area that in 1978, MSPB was assigned
its role as an objective, bi-partisan, and independent adjudicator of appeals from
employees facing adverse personnel actions.

While the CSRA was clearly intended to achieve a better balance than was
perceived to exist prior to 1978 with regard to removing poor performers, 20 years later,
we still have the same issues being raised, including the allegation that it is “too hard” to
fire a poor performer. This is in spite of the fact that close to 10,000 federal employees
are involuntarily separated from their jobs each year NOT counting those removed
through reduction in force. This includes about 3,000 employees on average, who resign,
but whose personnel records indicate that their supervisors had initiated action against
them for poor performance, misconduct or both. Further, only about 20 percent of all
adverse personnel actions are appealed to MSPB; and when they are, the agency decision
is upheld close to 80% of the time or more.

Now I would like to address some issues of particular significance.

The first is Falsification. Last year the Supreme Court considered Lachance v.
Erickson, (118 S.Ct. 753 (1998) which came shortly after | arrived at the Board, so I had
the opportunity to attend the oral arguments on the case. It was interesting to note that the
Court was impatient with the government’s argument that an employee could not be
separately charged and penalized for making false statements during an agency’s
investigation into his work-related misconduct. Now, as a result of the Supreme Court
decision, the Board has to consider cases where it had followed Federal Circuit precedent
in Grubka, (Grubka v. Dept. of Treasury, 858 F. 2d 1570, 1988) now overruled. The
Board is faced with deciding whether, if the falsification charge is now sustained and
added back in, the agency’s original penalty determination was reasonable. Since some of
these cases are now several years old, it makes these decisions harder to evaluate on an
equitable basis,

Another topic I thought very relevant today, is the Board’s current review of the
treatment of a Security Clearance determination where there is a claim of whistleblower
reprisal. Egan v. Navy (484 U.S. 530-31 (1988) limited the Board’s authority in cases
involving security clearance determinations. However, due to Congressional enactment
of the 1994 Whistleblower Protection Act amendments, the issue of the Board’s authority
to review security clearance revocations is being revisited. The Board requested amicus
briefs, and we have now received comments from DOD, CIA, Justice, and the Office of
Special Counsel. You might like to know that only the OSC seems to support the
position that the Board may look into the agency’s action on a security clearance!

The problem has arisen because the ‘94 amendments did not explicitly list
security clearance under the definition of a personnel action. However, there is
legislative history in the committee reports and floor statements that seems to suggest that
was the intent of Congress.

Under legislation that followed the ‘94 WPA amendments, the Intelligence
Committee required due process appeal rights to cover employees when a clearance was
revoked or denied, so I don’t know where the Board will end up on this.

I know another area where agencies have some concerns involves the Board’s
actions in mitigating the penalty selection --- especially where the Board has not sustained
all charges. OPM has challenged the Board’s holding in White (White v. US Postal
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Service, 71 MSPR 521 (1996), where the Board did not defer to the agency. Lachance v.
Devall ( Devall v. Navy 77 MSPR 468 1998) was argued before the Federal Circuit in
January, so a decision should be forthcoming at any time.

As a practical matter, this has probably resulted in no change in most cases. Still,
the Board has been criticized for improperly making management decisions. As a body
whose function is to afford appellate review, it seems to me that the Board should review
penalty determinations only to see if an agency has abused its discretion. So, in cases
where we do not sustain all the charges, we should start from the agency’s choice and see
if it still is a fitting penalty given the sustained charges. If not, then the Board should
impose, as it always did pre-White, the maximum reasonable penalty. In so doing, the
Board does not attempt to act in the place of the agency and still accords deference to the
agency.

Another concern I want to discuss is the issue of Interim Relief. 1 was surprised to
find that when I arrived at the Board, it was rigid in interpreting its own interim relief
regulations. I found it particularly troublesome that the Board was dismissing cases for
technical reasons, and ignoring the merits of a case. I was really disturbed because, in
most instances, there was adequate evidence regarding compliance with interim relief to
allow the Board to proceed to a review of the merits. I did not understand why the Board
was unwilling to exercise some discretion in this area. Iam pleased that my colleagues
were receptive to my concerns. And we are now in the process of revising our
regulations. I anticipate their publication in the near future. However, [ would like to
give you all a word of advice today. It is always in the best interest of an agency to use
the magic words “undue disruption” whenever an employee is not returned to his exact
same position with the exact same duties.

In general, I would like to acknowledge that the Navy has done a very good job in
some areas. Early in my tenure, I reviewed the Pearl Harbor RIF cases. I remember that
the Navy’s argument and evidence was clearly presented and provided undisputed support
for the actions taken. Similarly, some commissary RIF cases were well defended. And
actually, they have now provided the guidance in the definition of competitive area.

The Navy also had some of the lead cases in the requests for Law Enforcement
Officer (LEO) retirement status.  (Fitzgerald v. DOD, 80 MSPR 1 (1998) The primary
issue we resolved was jurisdictional, but now most pending cases involve evaluating
evidence to determine whether individuals have shown that they occupy sufficiently
rigorous positions. What we have seen are a number of positions with the title “Police
Officer”, where many are really security positions and their duties do not rise to the level
of the rigorous LEO standards.

As you can see from this review, the Board’s body of law is not static. We are
forever evolving as we consider and decide new cases, which builds upon the past as we
move to the future.

1 think "Il wrap things up now, so we have time for some questions.

Mahalo.



93

Remarks of Susanne T. Marshall
Sponsored by Government Training Institute
Atlanta, Georgia
June 25, 1999

Good morning. It’s a pleasure for me to be here with you today as the
newest member of the Merit Systems Protection Board. It’s really not all that
often that I have the chance to appear before a group such as this, so [ appreciate
having the opportunity to show you that there is a human face that goes with the
name that appears on the thousands of decisions that have been issued since I
joined the Board in November of 1997.

Some of you may be familiar with my background by now -- and I’m sure
everyone has seen my bio. The most important aspect is my experience serving
on the staff of the Senate Governmental Affairs Committee, which has
jurisdiction over all federal civil service laws. It is that direct experience in
writing the laws, that has now led me to a position where I work to enforce those
same laws.

While the field of MSPB law may seem narrow in the sense that it is
limited to federal employees, it covers quite a variety of issues when it comes to
enforcing the fundamental merit principle of termination only for cause.

You have been discussing a number of topics in detail during this training
program, but I will suggest some general rules you might want to follow in
practicing before the Board. Be on time, be accurate and precise, argue policy
and fairness, rely on Board precedent, cite to the record, write plainly, and know
the criteria for review contained in the Board’s regulations. That’s all it really
takes.

In January, the Board celebrated its 20th Anniversary, which marks the
anniversary of the Civil Service Reform Act of 1978, It was that Act that sought
to protect federal employees and limit abuse by government officials. It also
created the fundamental protections for whistleblowers who disclosed fraud,
abuse and mismanagement, and it is the ‘78 Act that has strengthened the merit
systems principles and articulated the prohibited personnel practices that guide
our decision-making process. )

Reflecting on the progress of the agency over the past 20 years, it is
significant to note that the Board has provided a valuable body of case law which
is generally accessible to all parties.

While the composition of the Board has changed over time, and these
changes have resulted in some modification to Board precedent, the Board’s law
is largely stable even as it evolves.

Over the last 20 years, the Board has established and adopted adjudicatory
procedures patterned after a judicial model, emphasized the role of precedent in
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its decisions, encouraged participants to approach the Board as an adjudicatory
body, improved the qualifications of tria] level officials, and introduced many of
the restraints that limit trial and appellate courts in their deliberations. Although
there are important differences between the Board and Courts, the last 20 years
have established the Board as a respected adjudicatory agency. The Board’s
studies of the federal civil service are also well received.

As noted in more than one MSPB study, a creative tension exists between
the concept of a “pure” merit system and some of the public personnel policies
contained in law. This includes policies such as those calling for a representative
workforce, veterans preference, reduction in force rules that use seniority,
welfare-to-work, and so on. Each public policy objective is worthy and has a
rationale, but the actions taken to achieve those objectives must be carefully
implemented to avoid conflicts with the values embodied in a merit system.

An area where the creative tension of the CSRA is clearly evident is the
merit principle that requires that we retain employees based on the adequacy of
their performance and that we separate (fire) employees who “cannot or will not
improve their performance to meet required standards.” At the same time,
however, the merit principles also require that federal employees be protected
against arbitrary personnel actions, personal favoritism, reprisal for
whistleblowing, or coercion for partisan political purposes. It was to help
achieve a balance in this area that in 1978, MSPB was assigned its role as an
objective, bi-partisan, and independent adjudicator of appeals from employees
facing adverse personnel actions.

From the program, I see you have a number of sessions that focus on
specific aspects of practicing before the Board and this includes a discussion of
significant Board cases. So I’ll try to avoid repetition. I figured the one thing no
one else could speak to was how I do my job. You might have an opinion, good
or bad, about a position I take -- but whether or not you agree with the result, |
want to assure you that I seriously consider all the evidence presented in a case.

You are all familiar with the initial stages of the appeal process before the
Board, and have likely been involved with filing Petitions for Review as well. In
many cases, the majority of your work precedes the PFR stage, but that’s just
when my job starts. So let’s look at the process from that point.

After review of the PFR in the Clerk’s office, most cases are directed to
the Office of Appeals Counsel, which has over 20 attorneys who review the case
files. After analyzing the issues raised on PFR, OAC will draft an Order for the
Board’s consideration. Each case is then sent to the Board Members. Since we
consider each case independently, in seriatim, case assignments are sent up
randomly on a rotating basis. In other words, no member is first up on all cases;
so even as the newest member, 1 still have first review on one-third of all cases.

I have my own staff of three attorneys, and an Executive Assistant. My
assistant divides up the case assignments. The attorneys do an initial review of
the case file with the recommended O&O, and provide me with a summary. [ use
that summary as a guide for my review of the record, which can mean reading the
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entire case file. At times [ have found the information available in a document,
which may not have been cited to previously, is material to a correct disposition
of a case. I also directly review a substantial number of cases, which can be
disposed of largely based on the rationale in the Initial Decision,

In the cases where an O&OQ is to be issued, and I agree with the
recommended decision, I vote to adopt. When I disagree with the recommended
disposition, I will propose an alternative disposition through a rewrite
instruction. The file is then transferred to the office of the next member, where
they then consider both the draft decision and any rewrite or edits proposed.
Each case circulates between the members, with each of us having the
opportunity to consider all suggested options proposed, any additional legal
analysis or advisory opinions -- and eventually we’ll have at least two votes to
adopt.

Occasionally, Board members will feel it is necessary to issue a separate
opinion or dissent. Actually, when a dissent is circulated, it may influence a
member to change their position as well. I have issued a handful of dissents, and
sometimes have been successful in persuading my colleagues to reconsider their
positions. However, there are a few instances where 1 will continue to strongly
disagree and issue a dissent for publication.

That’s a simplistic description of how we operate, but should shed some
light on why it takes so long to reach a final decision in some cases.

The greatest challenge for all of us at the Board -- for the Members,
Headquarters counsels, and the Administrative Judges in the regions -- is dealing
with the tremendous volume of cases with limited resources. This will
undoubtedly continue to be true, and forces us to constantly evaluate our manner
of adjudication and internal processes.

This has led the Board to upgrade our technology, increase the use of
video conferencing, and experiment with issuing Bench Decisions.

These are efforts to streamline processes within our existing framework.
But looking to the future, an area that could do more than all the others combined
is the push for Alternative Dispute Resolution. While the concept of ADR is not
new, if federal agencies increased the focus on resolving disputes at an early
stage informally, MSPB could benefit in a big way if it reduced the number of
cases filed. In this regard, to show our support for ADR, we recently issued a
new regulation to allow additional time for filing to parties who first participate
in ADR.

While the CSRA was clearly intended to achieve a better balance than was
perceived to exist prior to 1978, it is obvious that civil service reform is
continually evolving. And the Board must remain equipped to deal with those
changes.

Some of the more significant issues during my tenure have included the
Supreme Court’s decision in Lachance v. Erickson, (118 S.Ct. 753 (1998)). I had
the opportunity to attend the oral arguments in that case. It was interesting to
note that the Court was impatient with the argument that an employee could not
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be separately charged and penalized for making false statements during an
agency’s investigation into his work-related misconduct.

Another topic of particular interest to me was the Board’s treatment of a
Security Clearance as a personnel action where there is a claim of whistleblower
reprisal. Egan v. Navy (484 U.S. 530-31 (1988)) limited the Board’s authority in
cases involving security clearance determinations. However, due to
Congressional enactment of the 1994 Whistleblower Protection Act amendments,
the issue of the Board’s authority was revisited. The Board received briefs from
DOD, CIA, Justice, and the Office of Special Counsel.

The dispute arose because the ‘94 amendments did not explicitly list
security clearance under the definition of a personnel action. However, there is
legislative history in the committee reports and floor statements that strongly
suggests that was the intent of Congress. We recently issued a unanimous
decision -- finding that legislative history was not sufficient to overcome the
standard directed by Egan. Congress must give the Board explicit authority to
review a security clearance determination if that is the intent.

Another issue where we have devoted a lot of energy over the past year has
been consideration of Law Enforcement Officer (LEO) retirement status.
(Fitzgerald v. DOD, 80 MSPR 1 (1998)). The primary issue we resolved was
jurisdictional, but then we moved on to evaluating evidence to determine whether
individuals have shown that they occupy sufficiently rigorous positions. What
we have seen are a number of positions with the title “Police Officer”, where
many are really security positions and their duties do not rise to the level of the
rigorous LEO standards. .

Another issue that has been important to me is the Board’s handling of
interim relief. I was surprised to find that when I arrived at the Board, it was
rigid in interpreting its own interim relief regulations. I found it particularly
troublesome that the Board was dismissing cases for technical reasons, and
ignoring the merits of a case. This was disturbing because, in most instances,
there was adequate evidence regarding compliance with interim relief to allow the
Board to proceed to a review of the merits. I did not understand why the Board
was unwilling to exercise more discretion in this area. I am pleased that my
colleagues were receptive to my concerns, and we have revised our regulations
accordingly. I hope this will clarify the appellant’s rights to interim relief, as
well as an agency’s obligation to provide that relief.

Another point [ want to touch on is the recent Federal Circuit decision
regarding the Board’s authority to review penalty selections --- especially where
the Board has not sustained all charges. In Lachance v. Devall ( Devall v. Navy
77 MSPR 468 1998)), OPM challenged the Board’s holding in White (White v.
US Postal Service, 71 MSPR 521 (1996)), where the Board held that in a case
where it did not sustain all the charges, it would independently arrive at it’s own
penalty determination rather than defer to the agency’s penalty selection. Both
White and Devall were cases decided by the Board prior to my tenure. However,
OPM’s request for reconsideration was pending when I was sworn in. I'm
mentioning it today, because there was an odd footnote in the Court’s decision
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about my position. While I voted with the majority to reject OPM’s
reconsideration decision, this was not meant as a substantive vote on White, and
it was not a substantive vote on Devall. When reconsideration of Devall was
presented to me, the majority of the Board still supported reliance on White.
White had been Board precedent for two years. The only way for OPM to
overturn White would be in the Court of Appeals. Therefore, as a practical
matter, I voted to support the Board’s precedent and not delay the case.

So my vote in denying the reconsideration request, really had less meaning
than may have been attributed to it. Regardless, in overturning White, [ don’t
believe it will make a major difference in the outcome of most cases. The Board
will still rely on the Douglas factors and whether the agency has selected the
maximum reasonable penalty, so I don’t expect major changes as result of that
decision.

Actually, I believe we should consider the Court’s opinion in Devall as a
reminder of the delicate balance envisioned in the Civil Service Reform Act. The
penalty selection is a management decision, and our role at the Board is to afford
review of that penalty selection to see if an agency has abused its discretion. So,
in cases where we do not sustain all the charges, we will start from the agency’s
choice to determine if it still is a fitting penalty given the sustained charges. If
not, then the Board should impose, as it always did pre-White, the maximum
reasonable penalty. In doing so, the Board does not attempt to act in the place of
the agency.

In closing, I would like everyone to reflect a bit on the history of the
federal government’s merit system. Some may have forgotten that there was a
time when it was permissible under the merit system for an agency to restrict jobs
to “men only™ at its discretion. And until the classification Act of 1923, it was
perfectly legal to pay women a lower salary than men with the same experience
doing the same work. It wasn’t until 1962 that the Civil Service Commission
issued regulations requiring that all appointments in the Government be made
without regard to sex, except in very limited circumstances. More recently, we
have seen changes in the rights and protections for the disabled -- such as the
requirements to provide accommodations under the Rehabilitation Act and a
move to provide increased work opportunities for the mentally handicapped.

As you can see from those examples -- and the review of issues today --
neither civil service reform nor the Board’s body of law is static. We are forever
evolving as we consider and decide new cases, implement Executive policy
directives and legislative changes. We are constantly building upon the past to
move us into the future.

I consider it a privilege to be a part of this process, and thank you for the
opportunity to share some of my thoughts with you today.

Thank you.
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Member Su

It’s a pleasure to be here. Ireally don’t get away
from Washington often enough, and I very much
appreciate having the opportunity to show you that
there are human faces that goes with the names that
appears on the thousands of decisions that MSPB has
issued since I joined the Board in November 1997.

As one of the three Presidentially-appointed,
Senate-confirmed Board members, it is my
responsibility to contribute to the Board’s final
decision in every case which is appealed to us. My
staff and I review every petition that is filed, and
consider all the evidence and argument, before I make
a decision. Usually, the Board members agree to the
proper outcome of an appeal, and we will issue a
unanimous opinion. However, when we can’t agree, a
case may take longer to circulate and require a
separate opinion.
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The Word from Washi

Status of the Board

Recent significant decisions

Future trends

Today -- bringing the Word from Washington -- I
plan to cover three areas.

First -- a snapshot of how the Board is doing as an
organization -- our resources and how we’re doing in
getting decisions issued.

Second -- I want to mention a few specific decisions
and some issues that are important to me.

And finally, I’1l attempt to predict what changes you
can expect to see at the Board over the next year or
SO.



100

Stide 4

swly appointed Vice Chairman

Significant reduction in very old cases

Perhaps the most important change at the Board is
that our staffing level has been reduced over the past
five years by 25%. Fortunately, most of those cuts
have come in the area of administrative support rather
than in our administrative judge corps. Even though
we’ve been able to protect our core adjudicatory
function, we’ve had to undergo some internal changes
to be able to continue adjudicating cases in a timely
manner.

The most recent organizational change at the Board is
that we finally are back to full strength with three
members. Since the retirement of former Chairman
Erdreich in March of last year, we had been operating
with only two board members. With no third member
to break the tie, a case may have taken longer and
resulted in a non-precedential “split vote” decision
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that affirmed the administrative judge's initial
decision. Now that we have a third member, we will
see if we can operate more effectively.

As for our overall productivity, I’m pleased to be
able to tell you that over the past two years, the Board
has made significant inroads into our backlog of very
old cases, particularly cases over a year on appeal.
When I was first appointed to serve as a Board
member in 1997, we had almost a hundred cases at
headquarters that had been pending for more than a
year; some almost two years. Today, we are down to
half that number. Overall, this is a significant
accomplishment when you look at the Board’s history
over the past 20 years.
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Average Initial Decisior

In addition to reducing our inventory of very old
cases, we’re also making significant progress in
reducing the average period of time that it takes us to
adjudicate all cases. From this slide you can see that
average processing time for initial appeals has
dropped from 108 days when I took office -- to just
88 days today. Hopefully, this trend will continue
downward.
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Here the Board members get mixed reviews. We have
improved our efficiency in issuing final decisions in
cases on petition for review from two years ago when
we were taking on average 222 days to fully
adjudicate a PFR. Today we’re averaging about 190
days. We still have room for improvement in this
area, and the recent upward trend is a concern, but
this may have occurred in the past due to the
difficulty in reaching a majority with only two
members. Hopefully, by this time next year, our
graphs will reflect a renewed reduction in appeal
processing times.
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So that’s the snapshot of where we are at the Board
today as far as our success at getting decisions out.
Now I"d like to discuss a few of those decisions, and
how they might affect your work.

Also, since I plan to remain as a Board member for
the three years left on my term, it may be helpful for
you to hear about some of the issues I believe are
important.
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Marst

I’m going to briefly address the topics listed here
because I believe they are significant, as well as areas
of evolving case law. I encourage you to be familiar
with what we have done in these cases and to watch
for future decisions — some of which may require
resolution by our reviewing court.
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One important area of evolving case law is dealing
with appellants who appear from the record before us
to be incompetent. In some ways, as an adjudicator it
would be easy to ignore the evidence of mental
instability and simply dismiss an appeal for failure to
meet some procedural deadline or other error that a
mentally incompetent appellant is likely to make. On
the other hand, I personally believe that the
government has a special obligation to people such as
this who are in need of assistance because of a
psychological disease. Fortunately, the Court of
Appeals and I are in agreement, such that the Board
should take steps to provide assistance to these
appellants. The Hall decision I have given you here
restates our policy that the involved government
agencies should work together to help an appellant
such as this to apply for disability retirement benefits.
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In this particular case, the Board assisted the pro se
appellant in obtaining pro bono legal representation,
waived the late filing, and remanded the case. I heard
that the case settled shortly after remand with the
award of disability retirement benefits to Ms. Hall.

In Jones, the Board stated that it would review
whether an appellant met the regulatory requirements
to have the agency file for a disability retirement on
his behalf. If he does, and the agency did not apply,
then the Board will direct that it do so. Both of these
cases taken together show that the Board is beginning
to build significant case law that will assist mentally
incompetent individuals in pursuing their rights to a
disability retirement annuity.
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his disability retirement was involuntary ¢
he shows that:

1) be asked to be accommodated. and

2) there was an accommodation available at
or below his grade on the separation day

The principle in this decision was suggested in
Lorenzo v. USPS. However, it was not until we
issued Rule that the Board specifically articulated
both points here. This case clarifies: If an employee
becomes disabled from performing in his present
position and then asks that he be reassigned to
another position in which he can perform, the agency
has an obligation to reassign him. If it does not and
the employee subsequently is forced into disability
retirement, on appeal to the Board, we will reverse
that disability retirement as coerced and involuntary.

The beginnings of this principle first arose in
Nordhoff'v. Navy, a 1998 decision. There, the Board
recognized for the first time that an individual could
claim entitlement to disability retirement while
simultaneously claiming that there was another
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position available to which he could have been
reassigned as an accommodation. On the surface,
these two claims appear to be contradictory.
However, in reality there is no way within the
disability retirement application process that an
individual can challenge the agency’s certification to
OPM that there is no reassignment available. The
disability retirement applicant submits evidence only
as to his inability to perform in his present position;
the procedures leave it up to the agency to certify to
OPM relative to other positions which might be
available. Nordhoff and Rule provide an important
right to an employee who believes that he can
continue to work productively, even with his
disability.
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Bracey v. QP Fed. Cir. No. 00-3034
(117:01) A medically impaired emplovee
is eligible for disability retirement if he

cannot perform the duties described in bis
official posttion description even if the

agency has reassigned him to hght dury that :
he can perform. s

This recent Federal Circuit decision has the potential
for adverse consequences throughout government.
Mr.Bracey became injured and unable to perform as
an Electronics Worker. To enable him to remain
employed, the agency detailed him without loss in
pay to the light duty shop, performing tasks that were
not those of an Electronics Worker. When Mr.
Bracey applied for disability retirement, OPM held
that he was not entitled because he was providing
“useful and efficient service” in the light duty shop.
The Board affirmed OPM’s decision. However, the
court decided that the law entitles an employee to
disability retirement if they cannot perform the duties
of their official position description. Since Mr.
Bracey had been assigned to an unclassified set of
duties unlike those duties in his Electronics Worker
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position description, the court awarded him a
disability retirement.

On the surface, this appears to be a pro-employee
decision, allowing Mr. Bracey to receive the
disability retirement he claimed. However, the policy
considerations are significant. In our society, we
believe that it is best for all of us that people with
disabilities be retained in the workforce, rather than
discharged from employment and removed from
productivity. For many years, federal agencies have
provided injured and disabled employees with light
duty so that they could remain employed.
Unifortunately, this decision says to agencies that an
injured employee has a right to a disability retirement
annuity even if there is productive work that the
employee could perform. The incentive for agencies
to try to find adequate light duty has been reduced,
and the number of people who are separated from
government service on disability retirement will
increase. Hopefully, OPM will develop guidance for
agencies to try to work around the problems caused
by this decision. .
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Interim Relief

Lanbert v. Ny, SF-0752-98-0G778-1-2
(1721700) An Al may ¢ i {

in a case involving a security clearance
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Another issue that has been important to me is the
Board's handling of interim relief. I was surprised to
find that when I arrived at the Board, it was rigid in
interpreting its own interim relief regulations. I found
it particularly troublesome that the Board was
dismissing cases for technical reasons, and ignoring
the merits. This was particularly disturbing because,
in most instances, there was adequate evidence
regarding compliance with interim relief to allow the
Board to proceed to a review of the merits. I did not
understand why the Board was unwilling to exercise
some discretion in this area. While I am pleased that
my colleagues were receptive to my concerns, and
agreed to revise our regulations accordingly, I
continue to find myself in the minority in a few
aspects of interim relief.
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These two cases are examples of decisions in which I
dissented from the majority opinion because the
majority denied the agency’s PFR for failure to
provide interim relief. In Lambert, the AJ reversed
the appellant's indefinite suspension which was based
on the suspension of his security clearance. On PFR
to the Board, it was clear that the agency had
misunderstood its interim relief obligation, and had
failed to reinstate the appellant effective the date of
the initial decision. However, I concluded that the
agency’s error was immaterial because it was
improper for the AJ to order interim relief in a case in
which the action on appeal is based on a security
clearance revocation or suspension. The Supreme
Court and the Congress have been clear, in my
opinion, that we are to give special deference to
agency decisions relative to matters of national
security. I would do so here, and I would hold that the
order for interim relief was improper.

As for Bradstreet, the Navy delayed paying the
appellant about three weeks of interim relief salary,
that period between the initial decision and
appellant's actual return to the worksite. It was clear
to me that the delay was not intentional, and was the
result of accounting procedures at the Defense
Finance and Accounting Service, a separate agency
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within the Department of Defense that was
responsible for issuing back pay checks. Although the
majority concluded that the delay in making the back
pay award to the appellant warranted dismissing the
agency’s PFR, I would have held that under the
circumstances, the Navy was without fault and that
the sanction of dismissal was simply inappropriate in
this situation.

As long as I hold my position as a Member of the
Board, I will continue to fight to avoid the dismissal
of appeals from either side based on an inadvertent
technical violation that does not do significant harm
to the other party.
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This is the case in which the Board implemented the
Federal Circuit’s decision in LaChance v. Duvall,
which reversed the Board’s holding in White v. USPS.
In 1996, under White, the Board had said that if some
of the charges fall out on appeal, MSPB can then
select the “appropriate” penalty. Upon review of this
principle in Duvall, the court reversed, reminding the
Board that it is the agency who selects the penalty,
and the Board’s responsibility is limited to reviewing
that penalty for reasonableness. Here in Mancini, we
implement Duvall and conclude that we will
determine the maximum reasonable penalty for
whatever charges are sustained. In the rare situation
in which the agency somehow indicates to us that it
would have selected something less than the
maximum reasonable penalty, we will most likely
have to remand the case to the agency for another
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penalty selection. However, this situation has not
occurred.

And, as a practical matter, the Board's handling of our
review of the penalty is really not much different
from what it was prior to White being issued.
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Pay- ar Mitigations

Starbile v Dol), NY-0752-95-0482-X-2
10y When the Board mitigates to a
demotion. the proper step within the lower-

graded position for setting pay is that step
which results in the le duction in pav
consistent with the agency's pay-setiing
policies.

When we first began to consider Stabile, there was
some argument that a demoted appellant's pay should
always be set at the highest step in the lower graded
position that did not exceed the appellant's salary in
his original position. However, as we thought about
the issue, we came to recognize that different
agencies have different pay-setting policies that cover
the situation in which an employee is demoted for
misconduct or poor performance. Since our goal in
these cases is to place the employee in the position he
would have been in if the agency had selected
demotion as the proper penalty in the first instance,
we concluded that it was only fair that we allow the
agency to use its own regulations for determining the
proper step.
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However, we continue to wrestle with this issue
within the Board, particularly in situations in which
the agency’s pay-setting policies allow for managerial
discretion in selection of the proper level from within
some defined range. Should the agency be allowed
to exercise that discretion when we mitigate to a
demotion, or should the Board have a policy that
directs that a particular pay level be selected? 1
believe that this will continue to be an evolving issue,
but you can take a hint as far as my position being
one that is consistent with the guidance received by
the Board in Duvall to give deference to managerial
discretion, with the Board review being one of
whether the agency abused that discretion.
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This decision is important because of some confusion
that resulted after the Board reversed the big Postal
Service reorganization several years ago. In a few of
those cases, the Board held that even though some of
the Postal employees had accepted reassignments
after they were told they soon would be released from
their positions, they could still appeal their release as
a RIF. This caused some confusion because the Board
has always held that a voluntary action cannot be the
subject of an appeai, and that an action has to actually
be effected, not just proposed, before it can be
appealed. Johnson hopefully clears up the matter: If
an employee wants to appeal a RIF, the RIF must
actually take place. Mere notice that the agency
intends to release the employee at some date in the
future does not cause appeal rights to vest.
Employees should be on notice that if they voluntarily

accept a reassignment offer while a RIF notice is

pending, they will not be able to appeal the RIF to the
Board.
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Gregory, as a decision from the Federal Circuit has
raised a significant issue for all of us. Because it
appears to set aside a 20-year-old principle of Board
law. We will have to deal with this as the issue arises
in new cases to determine the ultimate impact.
However, it does seem to raise the possibility that
agencies may forego progressive discipline, and just
rack up charges until there is enough to justify
removal in one action brought to the Board. Or, in
the alternative, either party may move for dismissal
of a pending appeal until the issue of the prior
discipline is resolved through the grievance or
complaint process. In considering how agencies
might deal with this is to cite to the prior disciplinary
actions as having put an employee on notice of
certain behavioral deficiencies. So, rather than
relying on the discipline imposed, which may be
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pending appeal, emphasize the fact that regardless of
the outcome of any pending discipline, the agency
had made the employee aware of — say proper leave
requesting procedures or habitual tardiness — or
whatever the offense may be.

Presently, briefs are pending with the U.S. Supreme
Court requesting that it review and reverse this
decision, and the Board is considering several issues
related to the implementation of the Gregory
decision. This is not yet a settled issue, and
practitioners should stay abreast of its development.
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In contrast, we have been considering the issue of
entitlement to LEO retirement credit for GS-083
police officers in a piecemeal fashion from various
parts of the country, which had led to confusing and
inconsistent final decisions from the Board. It
seemed to me that when the Court of Appeals
affirmed the Board’s majority decision in Fitzgerald,
there was clear guidaace to follow. However, our
Administrative Judges subsequently interpreted
individual cases inconsistent with Fitzgerald, and a
majority of the Board affirmed a standard different
from that upheld by the Court. After wrestling with
the facts and arguments as provided in the variety of
cases and then standing back from the individual
cases and looking at the issue as a whole, I came to
the conclusion that the Board’s entire approach to the
issue had been flawed. 1 expressed my views in a
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Dissenting Opinion issued in Hamilton. We
continued to receive individual cases with
voluminous records, and was recently very pleased
when I convinced my colleague to reconsider her
previous position in an effort to provide a single,
clear guidance on the issue. This was done in
Watson. However, I do wonder if we could have
achieved this result sooner if we had had the benefit
of looking at the records in the broad variety of cases
at the same time as we did in the GSA cases.
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OPM Recons
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As you are well aware, the Board’s jurisdiction comes
mainly from Title V. Certain employees at the
Veterans Administration, mainly doctors and nurses,
are appointed under a unique appointment authority
found in Title 38. As such, the Board does not have
jurisdiction over adverse actions taken against such
employees. In this decision, however, the Board held
that we do have jurisdiction over Title 38 employee
RIF’s.

I’ve highlighted this decision for you for two reasons.
First, for those of you who may work with Title 38
employees, you need to know that the Board has said
that we have RIF jurisdiction. Second, however, you
should know that OPM requested that we reconsider
this decision. We reconsider decisions we have
issued as final several times a year at OPM’s request
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-- and on occasion, we modify or reverse our prior
holding.

Our review process on this case was not completed
prior to the departure of the former Chairman, so this
represents the first major policy issue where the two
members do not agree on the outcome and a “split
vote” decision has retained the initial decision. I
originally adopted the majority opinion; however,
upon further research and analysis, and receiving new
arguments from*OPM and DVA, I reversed my
position and issued a Dissenting Opinion. OPM has
petitioned the Federal Circuit on this case, and it has
been accepted for hearing. So while you have a
majority opinion, you should recognize that this may
change. Because, of course, I believe the Court will
show great wisdom and adopt the position set forth in
my dissent.
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And, as a special bonus for those of you in' DoD, I
thought that you might like to see your most recent
report card. As you can see from this chart, compared
to our biggest customer at the Board, the Postal
Service, and compared to your sister components
within the Department of Defense, the Army did very
well last year. Of the appeals filed with us that were
actually adjudicated on the merits, not dismissed or
settled, the Army’s action was sustained 88 percent of
the time. That’s out of 428 appeals, the fifth largest
number of appeals filed with us from any agency.
However, please keep in mind that this is just a one-
year snapshot. Success or failure in a single
consolidated action involving many appellants (such
as a large RIF or LEO appeal) can skew the numbers
significantly. For example, for the previous three
years, the Army’s success rate has been 80, 84, and
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83 percent respectively, a consistent and impressive
success rate. In comparison, the Navy’s success rate
for the previous three years has varied from 56 to 91
then back to 86 percent. I suggest you check out your
score each year when our statistics are published; just
remember that you can get statistics to say just about
whatever you want them to say.
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Changing leadership

In closing, I would like to mention three areas in
which you should expect to see the Board make
significant progress within the next year or two.

One of the biggest projects the Board has undertaken
recently is the initiation of a major computer and
software upgrade to allow the Board’s clients to
submit and receive filings electronically. Today, at
the discretion of the administrative judge, the parties
and their representatives can file certain documents
by email. The feedback we have received suggests
that this instantaneous method of communication
greatly improves the ability of the parties to reach
compromise and have their motions ruled on quickly.
If the current effort stays on track, within a couple of
years, you may well see the entire file transformed
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into an electronic document, accessible by the parties
either on the internet or perhaps on a CD.

Secondly, you will see the Board continue to explore
and encourage alternative dispute resolution. Last
year, we began sponsoring a two-week certification
course in ADR techniques. In addition, we have
extended the time period for filing by an extra 30
days for those parties who choose to engage in the
agency's ADR program prior to filing an appeal with
us. We also allow parties to “suspend” the processing
of their case through mutual agreement, should they
believe that the extra time will possibly lead to
settlement. You can expect the Board to continue to
be active in this area, perhaps even developing new
initiatives as alternatives to our current procedures.

Finally, you should remember that the Board is a
dynamic organization with a change in its
membership about every two years. Former Vice
Chair Beth Slavet has assumed the position of
Chairman by action of a recess appointment that will
expire when the Congress adjourns this fall. Our
new Vice Chairman’s term will expire at the same
time. Of course, you should also keep in mind that
there will be a new Board Chairman appointed by
President Bush and confirmed by the Senate that will
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usher in another new phase for the Board. So the
Board will continue its development under changing
leadership for the immediate future -- and you won’t
get rid of me until March 2004.

As just illustrated, both the Board composition and
our case law are not static. We are forever evolving
as we consider and decide new cases, implement
Executive policy directives and legislative changes.
We are constantly building upon the past to move us
into the future. ‘

I consider it a privilege to be a part of this process,
and thank you for the opportunity to share some of
my thoughts with you today. Thank you.
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SUSANNE T. MARSHALL
REMARKS TO THE FEDERAL CIRCUIT JUDICIAL CONFERENCE
APRIL 8, 2002
WASHINGTON, DC

I will briefly discuss a decision by the United States Court of Appeals for the
Federal Circuit and an opinion by the Board that explain why, in limited circumstances,
the terms of a settlement agreement will not be enforced if a public policy outweighs
the private interest in enforcing the agreement. Although those two decisions were not
linked directly to the events of September 11, they are in keeping with the spirit of
protecting the national interest.

A sheet with the case cites has been distributed.

I now want to turn to a discussion of settlement agreements and public policy.
The first pair of cases -- Fomby-Denson and Gizzarelli — deals with the question of
whether to enforce a term in a settlement agreement if that term runs contrary to public
policy concerns. The second pair of cases ~ Jordan and Parker — involves the validity
of settlement agreements where public policy issues are implicated. '

The appellant in Fomby-Denson was terminated in part on a charge of forgery.
On appeal to the Board, the parties reached a settiement agreement providing that the
agency would purge the appellant’s Official Personnel File of all records relating to the
termination and would not publicize or divulge the terms of the agreement except as
necessary to administer those terms. The agency, however, divulged the terms of the
agreement to local law enforcement authorities when they referred her case for
investigation and possible criminal prosecution on the forgery charge. The question
was whether the agency breached the settlement agreement by referring the underlying
misconduct for possible criminal prosecution.

The court found no breach. Rather, it found that public policy concerns trumped
the settlement agreement. Specifically, the court held that, as a matter of public policy,
a settlement agreement couldn’t be construed as barring criminal referrals based on the
underlying conduct.

To my knowledge, Fomby-Denson was the first time that the Federal Circuit, in a
Board case, applied a public-policy exception to the general rule that contracts will be
enforced as written. Finding the reasoning of Fomby-Denson instructive and relying on
cases from other courts of appeals, the Board in Gizzarelli found that public policy
concerns outweighed the interest of the appellant in having the terms of a settlement
agreement enforced.

The record in Gizzarelli showed that the Military Police found probable cause to
believe that the appellant had committed the criminal offenses of receiving stolen
property, larceny and embezzlement, and fraud. During the course of the Board appeal,
the parties entered into a settlement agreement, which stated that only certain types of
information would be revealed to potential employers. The Military Police report was
not listed among the kinds of documents that could be disclosed. Nonetheless, the
agency released the police report to the Office of Personnel Management during the
course of an OPM background check related to the appellant’s acceptance of position
with the Social Security Administration. As in Fomby-Denson, the question was
whether the release of the report breached the agreement.
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The Board found that the appellant’s reliance on the terms of the agreement was
outweighed by the strong public policy in ensuring that persons who apply for positions
of public trust are suitable to hold such positions. Since OPM had the legal right to
know about the appellant’s criminal record history, it would be against public policy to
deny OPM access to the Military Police report. Thus, the settlement agreement was not
a bar to the release of the report, and the agreement was not breached.

Cases like Fomby-Denson and Gizzarelli are especially relevant after the events
of September 11. With increased security measures and the hiring of more federal
employees to take on security duties, it is important for the court and the Board to have
recognized that sometimes public well-being takes precedence over a nondisclosure
provision in a settlement agreement, particularly where the request for background
information on criminal history comes from an agency with a legitimate need to know,
like OPM.

Gizzarelli isn’t the Board’s only recent venture into public policy issues
involving settlement agreements. Unlike Gizzarelli, where the Board placed the public
good over a term in a private settlement agreement, the Board did the opposite in Jordan
versus the Office of Personnel Management by finding that a settlement agreement
takes precedence over the public’s interest in seeing that the retirement laws are
properly adhered to. Although I was in the majority in the Board’s first decision in
Jordan, OPM’s arguments on reconsideration caused me to change my mind.

The Department of Justice removed Miss Jordan in July 1992. She appealed to
the Board. A settlement agreement was reached in June 1994, Under the agreement,
Justice reinstated Miss Jordan in a leave-without-pay status for a two-year period
beginning with the removal and going 90 days past the date of the settlement. The
appellant in turn promised to resign at the end of the 90-day period, which she did.

Five months after she resigned, she filed for a disability retirement.

The statute provides that a disability application must generally be filed within
one year of separation. Thus, if Miss Jordan’s separation date were July 1992 when she
was removed, her application would be untimely. However, because of the “new”
separation date created by the settlement agreement, her application was timely.

As I explained in my separate opinion, the settlement agreement created a
fictitious separation date merely for the purpose of evading the statutory filing deadline.
The parties obviously had no intention of having Miss Jordan physically return to work.
She merely was placed on LWOP so that her personnel records would reflect a
separation date that would, at least on paper, allow her to file a timely retirement
application.

By giving Miss Jordan a fictitious separation date in exchange for her agreement
to settle the appeal, the employing agency was, in my view, thwarting one purpose of
the statute, which is to prevent stale claims. Since she had not worked for over two
years prior to the creation of the new separation date, it would be more difficult to
determine what her medical condition was when she actually last worked.

It appears that Justice used the settlement process to offer Miss Jordan a
separation date that would transform what would have been an untimely disability
application into a timely one in return for not having to litigate the removal. In my
separate opinion, [ quote from the Federal Circuit’s opinion in Pagan versus the
Department of Veterans Affairs, where the court expressed its doubts about so-called
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“clean record” settlement agreements. In the court’s view, such agreements can foster a
practice of one agency “palming off” an unacceptable employee on another agency.

The settlement agreement in Jordan, in my view, “palmed off™ an unsatisfactory
employee on OPM and the retirement system.

My separate opinion in the reconsideration decision in Jordan also discusses why
such agreements thwart the goals of the Rehabilitation Act. Using Jordan as an
example, I discussed how the sham reinstatement with a guarantee of resignation ruled
out any attempt to accommodate the alleged disabling condition by putting the appellant
back to work. :

However, beyond the particular facts in Jordan, the Board’s majority opinion
precludes OPM from carrying out its statutory mandate to administer the retirement
laws by saying OPM has no right to look behind the terms of the agreement. OPM was
not a party to the agreement, and I do not believe the Board should order them bound by
an agreement if the terms are not legal.

The Board has said numerous times that it favors settlement agreements.
Settlement agreements are, in general, good public policy.

Before leaving the Jordan issue, [ wanted to mention Parker versus the Office of
Personnel Management. While I will not comment on the merits of Parker because it
may be back before the Board on OPM’s request for reconsideration, I will note that a
majority of the Board in Parker expanded the principle in Jordan to actually award a
retirement benefit based on the terms of a settlement agreement.

The Beard has said numerous times that it favors settlement agreement. I agree
that settlement agreements are, in general, good public policy.
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Remarks by Susanne T. Marshall
Acting Chairman, U.S. Merit Systems Protection Board
FPMI - New Orleans - June 4-6, 2002

I am pleased to be here today. My last appearance at an FPMI conference was
two years ago — of course, there have been a lot of changes since then — both for
FPMI and the MSPB. I'm particularly pleased that one of those changes means that
I appear today as the Acting Chairman of the Board.

Today I want to address what I envision as the goals for the MSPB. This will
include some projects that are already underway and others that are in the planning
stage. I will then discuss principles that I use when reviewing cases. I will
conclude with a summary of significant opinions issued by the Supreme Court, the
Federal Circuit, and the Board. But first, a brief introduction to the work of the
Board.

In 1978, with the passage of the Civil Service Reform Act, the federal
government experienced its first comprehensive reform of civil service law in nearly
100 years. Among its important and far-reaching reforms, the Act created the Merit
Systems Protection Board. The Board began operations in January 1979.

The MSPB serves as an independent forum where federal employees can seek
a fair and rapid resolution to workplace disputes. The Board also provides an
important oversight function by studying and reporting on issues of interest to
agency managers and employees. This dual role of adjudicator and evaluator of the
merit systems makes the MSPB an important and unique part of the reforms
introduced by the 1978 Act.

Let me explain a little bit about the current status of the Board’s makeup. It
was in early February of this year that the President designated me as the Vice-
Chairman of the MSPB. Because the Board did not have a Chairman at that time,

I became the Acting Chairman by operation of statute. On May 13, President Bush
submitted my nomination to the Senate for confirmation to be the Board’s Chairman.
Thus, even though the nomination is pending, I have been and will continue to be the
head of the agency.

As most of you know, the makeup of the Board has change directed by statute
through its system of staggered terms and Board Members cannot be reappointed.
However, we have been going through an unusual pattern of change following the
departure of Former Chairman Ben Erdreich in the spring of 2000.

We were a 3-member Board last year — Beth Slavet was Chairman and
Barbara Sapin was Vice Chairman by recess appointment of President Clinton.
Those appointments expired when Congress adjourned last December. So Beth
Slavet reverted to the position of Member last December, and Barbara Sapin left the
Board. Ms. Slavet’s 7-year term appointment officially expired in March; however,
statute allows for a holdover for up to one year. So, Beth and I are once again
operating as a two-member Board. Some of you may recall when a similar situation
occurred following the departure of Ben Erdreich. Therefore, you will likely see
some more “split vote” orders being issued when we cannot reach a unanimous
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decision. Under this procedure, we basically agree to disagree, which results in the
Initial Decision becoming the final decision of the Board. Either one or both of us
may issue Separate Opinions setting forth our respective views on the case — or at
times, I may not issue an opinion if I agree with the Initial Decision and the
Administrative Judge has provided a complete and thorough analysis that can stand
alone. The advantage for our customers — both appellants and agencies - is that the
decision is not delayed waiting for a tie-breaking vote. The parties can proceed —
either appealing further to the Court of Appeals for the Federal Circuit ~ or simply
move on accepting the Initial Decision as final.

While there may be some concern in our civil service constituency while the
Board is going through this transition, I want to assure you that I will continue to
make every effort to ensure that the work of the Board continues without disruption.

Over the last four months, I have initiated or moved forward on a number of
projects. In determining a vision for the Board, I am aware that my term officially
ends on March 1, 2004. I also must realistically anticipate funding which will be at
or near our present appropriations. I will try my hardest, within budget limits and
the time I have left on the Board, to see to it that we continue to provide the highest
level of service to federal employees and managers. :

It came to my attention recently that the Board would observe its 25th
anniversary during my term of office. It is too early to begin planning for how to
celebrate that milestone. However, it is my hope that the initiatives and
improvements in the Board’s operations, which I will address in just a moment, will
be part of my contribution to the Board’s silver anniversary. With that said, let me
move on to my views on the future of the Board.

First, President Bush’s vision for the federal government is one that I share
for the Board, and the principles he employs are ones that match my own. 1
therefore will have no difficulty in striving to meet the goals of the President’s
Management Agenda. That Agenda promotes a government, which is citizen
centered and results, oriented. Two specific goals in that Agenda are to better
manage human capital and to expand electronic government, which is also known as
e-government. Thus, those two topics figure prominently for the future.

With regard to human capital, I plan to recruit and retain a highly qualified,
motivated, and productive staff. I am committed to providing a comprehensive
training program to employees who want additional training and who demonstrate
the need for such training. The alternative dispute resolution initiative that I will
discuss illustrates how the Board can provide developmental training for its
employees while at the same time offering a more complete range of services to its
customers. This is an example of how government can run better by using the
resources that it already has, which is another element of the President’s Agenda.

With respect to specific personnel actions, since I became Acting Chairman,
Bill Boulden has been appointed as the new Regional Director for the Northeastern
Regional Office, which includes Philadelphia and Boston. Some of you may be
familiar with Bill, as he was an administrative judge in the Washington Regional
Office and, to my thinking, an excellent one. I have also recently filled three senior
management positions at the Board’s headquarters.
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Deborah Miron joins the MSPB as its Director of Regional Operations.
Deborah has over 20 years of legal experience. Her most recent position was
Deputy Assistant General Counsel for the Department of the Navy, where she served
as a senior legal advisor on civilian and military personnel issues. She has many
years of experience managing multiple field offices throughout the US and Europe
for the Navy.

Steve Nelson is the Board’s new Director of Policy and Evaluation. OPE is
the office that conducts studies and prepares reports on improving government
effectiveness and efficiency. Steve comes to the Board from the Department of
Agriculture where he was the Director of Human Resources Management for the
Forest Service. It is my hope that his first-hand experience in personnel
management will have a positive impact on our studies.

Bentley Roberts, a long-time MSPB employee and most recently it’s Deputy
for the Office of Regional Operations, was selected to be Clerk of the Board. The
Clerk’s name appears on the thousands of decisions issued by the Board, so thatis a
name that will certainly become a familiar one,

Related to the subject of Board personnel, I make the public commitment, as
well as a personal commitment here at the conference, to Elaine Kaplan, that I
intend to make sure that the Board is in full compliance with the 1994
Whistleblower Protection Act (the WPA) and the Notification and Federal Employee
Antidiscrimination Act of 2002, known as “No FEAR.”

The Office of Special Counsel will certify that an agency is in compliance
with those Acts if it meets 5 requirements. The requirements are to place
informational posters about prohibited personnel practices and whistleblower
protections at agency facilities, provide information about these protections to new
employees at their orientation, periodically give employees information about their
rights and remedies under the WPA, train supervisors on the relevant law, and create
a hyperlink from the agency’s website to the Special Counsel’s website. OPM was
the first federal agency to receive Special Counsel certification. I expect that the
Board will not be far behind.

With regard to the Board’s studies function, I would like the public to be
given current information about OPE’s activities. I believe this can be done by
posting notices on our website explaining what issues OPE is examining and which
ones it plans to examine. The website can have a place for comments on proposed
studies. I believe that input and feedback from our customers can be of immense
value in helping us develop and conduct studies. In many ways, you are the ones in
the best position to comment on and suggest studies. As a way of immediately
implementing the goal of public disclosure, I am going to tell you about some of the
matters that OPE is currently looking into. Of course, these are works in progress
and as I indicated, we have a new Director for that office, so there may be some
modifications to this list in the future.

OPE is currently conducting several studies on the recruitment of federal
employees. These studies stem from a concern expressed by the President and the
Congress over what is being called a “crisis in human capital.” In fact, the General
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Accounting Office has placed this issue on its “high-risk” list, which is reserved for
the most urgent problems facing the government.

The separate issues the Board is examining on this crisis are interrelated.

I will therefore attempt to tie them together.

Since at least 1995, the number of people who were separated from the federal
workforce has been higher than the number of new hires. It was not until sometime
in early 2000 that the number of new hires exceeded the number of employees who
were being separated. Even though new hires now exceed separations, the net loss
of employees in the period from 1995 through early 2000 is in the tens of thousands.
In addition, almost one-third of the federal workforce will be eligible to retire before
the end of the year 2006, and almost three quarters of those individuals say that they
are likely to retire when they are eligible for an annuity. Thus, not only has the
government undergone significant downsizing over the last decade, it appears likely
that a quarter of all current federal employees will retire by the middle of this
decade.

It is not the purpose of the study to say whether government should or should
not be downsized or whether government services could be contracted out. Rather
the issue is how can managers plan for this projected personnel shortage,
particularly in positions requiring technical knowledge. For instance, the
information we have gathered to date shows that some employees who have been
given the job of overseeing contractors were not hired to perform that type of work
and may not be the best persons for the job.

Further, there is no doubt that information-based technology such as the
Internet and e-mail is being used more and more by government. Yet, the
government has to compete with the private sector for employees who can lead our
country into the information age. OPE’s ongoing studies indicate problems in the
hiring process used by federal agencies. We intend to suggest ways that agencies
can operate better and smarter in the hiring process.

Preliminary findings show that vacancy announcements can be too complex,
too long, and not particularly helpful to applicants. They may contain inaccurate
information or do not present a complete picture of the position. In short, vacancy
announcements can be off-putting and may not sell either the agency or the job.
Qualified individuals therefore might pass up the opportunity to apply for a federal
job, which further contributes to the crisis in human capital.

Another problem is that agencies may be too slow to make hiring decisions.
Many agencies require paper applications that are sent by mail and then go through a
lengthy screening process. Applicants lose interest in the job or find other work
while the hiring process drags on. Electronic completion and submission of
applications might be a better way to conduct business.

The White House website contains an example of an on-line job application.
The White House on-line application form guides the applicant through a series of
screens that contain boxes in which relevant information is entered. The application
requests information such as the applicant’s name and address, the type of position
desired, education, employment history, the types and dates of any prior government
service, and references. The form also indicates which questions are mandatory and
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which are not. It also has drop down menus that allow applicants to choose from
various selections; for example, it has a list of agencies and geographical areas from
which applicants can select preferences. Such a process saves times for the
applicant, gets the application to the hiring authority instantaneously and provides a
uniform format for comparing candidates for positions. Although on-line
applications may not be something that applicants can be forced to use, it seems to
be a recruiting tool, which is both citizen centered and results oriented.

OPE is also looking into the standard techniques used to rate applicants and
the effectiveness of those methods in measuring the potential for fong-term success
in the position and in government service generally, It appears from initial data that
things like grade point averages and prior experience may not be very good
measures of potential long-term success. Rather, for many positions, a structured
interview process could be a better way of predicting success. As I understand it,
such an interview consists of a series of questions put to all interviewees. Some
questions test problem-solving skills by describing situations that can occur on the
job and asking how the person would deal with those situations. The answers are
then scored, and the individuals are ranked by total score,

Before I leave the topic of the Board’s studies, I want to say that it is my goal
to provide agencies with practical and specific advice and suggestions. 1 also want
to explore how we might contribute to the debate on civil service through the use of
more limited studies. Because such studies would be narrower in focus, the Board
probably could get more of these done each year than the large-scale reports that we
typically issue.

It is also my view that if the Board recommends an innovation in a study or
report, the Board itself should consider implementing that recommendation where
appropriate. Wanting the Board to be a model agency, we should strive to be at the
forefront of improvements in government. Thus, if the Board recommends '
electronic application forms as an alternative to paper applications, if we suggest
that vacancy announcements be reviewed and revised, or if we find that structured
interviews are one of the best predictors of future success, I will make it my goal to
conform the Board’s hiring process to any such recommendations.

1 would now like to turn to a discussion of how the Board is using technology
to serve its customers. ‘

New technologies are a useful tool in making government more citizen
centered and results oriented. As mentioned above, the term “e-government” has
been used to describe the initiatives undertaken by the President and Congress in
using technology to make government more accessible to our citizens. [ am
committed to having the Board as a partner in the new e-government. This means
complete access to the Board and Board resources through the Internet and e-mail.
To that end, let me take a few minutes to tell you about a project that will allow
appeals to completed and filed electronically, and about the Board’s goal of an all-
electronic filing system.

The Board is in the process of revising its appeals form, which is the most
common way to file a case. At the same time, we are working on a procedure that
will allow individuals to access and file the new form on our Web site. The plan is
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to allow a user to pull up the form through the Internet and be guided through a
series of questions. This essentially would be an interactive interview.

For example, if an appellant accesses the form and gets to a question about
the type of action being appealed, a list of possible actions would appear. The
appellant can then select the action which most nearly fits his situation, or he can
chose to describe the action in his own words. For purposes of illustration, if the
appellant selects suspension as the action being appealed, the form would take him
to a sub-question asking whether the suspension was for more than 14 days. If the
answer is no, the administrative judge could use that information to custom tailor an
order notifying the appellant of a possible jurisdictional issue since suspensions of
14 days or less are not generally appealable to the Board, O, if the appellant
indicates that he works for the Postal Service, the electronic form might ask him
whether he is a preference eligible or a supervisor, since those are two categories of
Postal Service employees with Board appeal rights. Because the new electronic
appeals form is still in the developmental stage, these are merely examples of how it
might work.

When the electronic form is completed the appellant can send it electronically
to the appropriate regional or field office with the click of a button. His appeal is
started immediately. In fact, in the example [ just gave you about the 14-day
suspension, not only can the administrative judge issue an order specific to the
jurisdictional question, he can do it the same day that the appeal is filed.

Whether an appeal is filed electronically or not, the Board is committed under
the Government Paperwork Elimination Act to make it possible for all documents in
an appeal to be filed and received electronically. October 2003 is the target date for
this all-electronic filing system. I hope to meet or exceed that goal.

The Board’s website is also undergoing an overhaul and update. Oune change
involves the QAC Report, which is generally issued weekly and contains summaries
of cases issued by the Board. Individuals can sign up on the Board’s website and
have copies of the Report sent to them by e-mail.

Starting March [, the case summaries in the OAC Reportinclude a hyperlink
to the case itself. Moreover, we have made an effort to keep the summaries shorter
while still providing information that describes what the case was about. Thus, if
you read a summary of a case that deals with a topic of interest, you can just click
on the hyperlink for that case and you will get the complete text of the opinion,
which you can print out.

We are also expanding the range of Board resources that will be available to
the public. We are currently in the process of creating a database of every
significant decision issued by the Board since its beginning in 1979 and putting that
database on our website. Opinions since about 1994 are already on the Board’s
website. Electronic versions of significant decisions from 1979 and 1980 have been
created, and we are in the process of working on decisions for 1981. When the
database of all significant Board decisions is finished, it will not only be easily
accessible, it also will be completely searchable. Many appellants are pro se and do
not have ready access 1o a set of published MSPB reporters. This new database will
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allow them to access, search and get copies of all significant Board decisions on-
line.

Under my direction, the Board is redesigning its website to make it more user
friendly. I want users to be able to navigate it with the minimum number of clicks.
For instance, the present configuration of the Board’s website requires three clicks
to get from our home page to the page with information on my office and me. The
goal is to redesign the site so that it would take only one click to access that
information.

In reviewing issues surrounding our website, I was given statistics on the
hundreds of hits that were occurring each day. It really seemed a little high. I
mean, I know we’re a popular agency -- but I found it hard to believe we were really
that popular! I also knew that anytime I accessed the Internet, as with most Board
employees, by default we were taken directly to the Board’s website. That meant
that anytime a Board employee logged onto the Internet, another hit was registered
for our website. Obviously, this resulted in an artificially high number of hits for
our site. This deflated some of the boasting from our office of IRM. But this
problem has now been fixed, so that future data on the number of hits to the Board’s
website will now be more accurate, and we continue to make imp'rovements to it.

As the previous example indicates, I am not afraid of looking at established
procedures and asking if they measure what they are intended to measure. One area
that I plan to review concerns the Board’s performance goals. The performance
goals that T want to briefly talk about deal with the processing of petitions for
review, or PFRs as we call them.

There are essentially 2 goals relating to the processing of PFRs. One goal
aims at reducing the number of cases, which have been pending before the Board for
more than 300 days. The other goal attempts to maintain or reduce the average
processing time for decisions issued by the Board. When examined more closely,
those goals appear incompatible. That is to say, for every case over 300 days old
that the Board decides, the average processing time goes up. This is so because the
time it took the Board to process an older case is added to the average processing
time when the older case is decided thereby increasing the overall average
processing time.

I want to consider whether there is a more meaningful and balanced way of
measuring the Board’s progress. One possibility is not to measure the average
processing time for cases, but instead to measure the average age of the cases that
are pending at the Board. Such a goal would be aimed at results and would be
responsive to our customers since, as opinions are issued in the oldest cases, the
average age of the pending cases would go down.

I am now going to talk about an exciting new program we are underiaking at
the MSPB. It involves providing mediation services to litigants.

Reflecting my commitment to alternative dispute resolution (ADR), [ am
overseeing the design and implementation of a pilot project that will provide parties
in select cases with a trained mediator after an appeal is filed. This approach differs
somewhat from a proposal, which has been discussed in Congress that would involve
the Board in the mediation process before a disciplinary action is taken. However, if



141

such legislation is enacted, the program that is now being planned could providea
basis for implementing that legislation.

Our administrative judges have an excellent record in settling appeals.
However, the ADR pilot project will attempt to identify those cases that usually do
not lend themselves to settlement. Additionally, the project will use techniques
aimed at improving the relationship between the parties to reduce the possibility of
future disputes.

The Board’s ADR project recognizes that not all problems are solved just
because the appeal has ended. Indeed, the employment relationship between the
agency and the appellant continues after many Board appeals. That relationship may
be hampered by the same problems that predated the appeal. The project that I
envision would facilitate communication and mutual understanding between the
parties to try and help resolve any underlying, often non-legal, issues that could lead
to more problems and appeals down the road. It is my hope, and my belicf, that the
Board’s ADR pilot project will serve as an example of how ADR can complement
existing kinds of dispute resolution, like settlement efforts.

Although the ADR project is still the planning stage, I want to share my
thoughts on how it might work.

There likely will be a screening process in the Regional office to select cases
that appear suitable to mediation. Participation in the ADR project will be
voluntary. Only trained mediators will be used. To that end, I am committed to
providing specialized training to MSPB employees who have demonstrated an
interest in the project and who have shown an aptitude for mediation. That training
will begin nest week. The training will consist not only of formal courses, but will
also include hands-on work with experienced mediators. Initially, the pilot program
will be conducted in the Chicago and Atlanta regions. However, we may also look
to our Washington Regional Office to identify possible cases — since it is convenient
in location to the headquarters staff involved in the project.

As with all of the initiatives that I plan to take during my tenure as Chairman,
1 expect to establish a way of measuring the success of the ADR pilot project. 1
want to get the data necessary to make informed decisions about the progress of
program and to find out why some things worked and others did not. AS I indicated,
the project is a work in progress.

In keeping with the goal of being responsive to our customers and of
achieving results, I have also directed my attention to the handling of PFRs that are
filed with the Board. When I became Chairman, the Board had in place a pilot
project to identify PFRs that could be handled more quickly than others. These PFRs
were put on an expedited track and would be reviewed sooner than they might
otherwise have been. Those cases, however, still receive full and careful review.

Under my predecessor, the expedited case project had only one attorney
assigned to it. The Board’s Office of Appeals Counsel, however, has teams of
lawyers who could work these expedited cases. Iinvolved all of these attorneys in
the expedited PFR program. Before this change, about 18% of all PFRs went
through the expedited project. Now, over 26% of all PERs go through the process.
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Before the change, the average case processing time for PFRs in the expedited
program was reduced by 33 days from the average. After I made this change, the
average processing time was reduced by 47 days. That is a gain of 2 full weeks in
the processing of all expedited PFRs, which is 26% of the cases received at
headquarters. This was done without significantly affecting the processing of cases
that are not on the expedited track since only about 2 days have been added to the
processing time of those cases after the change. This shows how the Board can work
smarter with the resources it has, can work for results, and can be oriented to serve
the needs and expectations of its customers.

Before I move on to my philosophy of adjudication and a discussion of
significant cases, I will be glad to answer any questions or take any comments you
may have on this part of my talk. [Seventh Inning Stretch]

After assuming my duties as Acting Chairman, my first comments to the
senior staff pointed out that they had responsibility for the day-to-day management
of the staff. I already had a full-time job handling the adjudication of cases. So now
I turn to that part of my job, and will discuss.a few significant cases and the
principles that I use when considering Petitions for Review.

The first principle concerns the way I view initial decisions.

The Board members are the only individuals directly authorized by statute to
hear appeals. However, Congress allowed the Board to delegate this responsibility
to other officials. Those officials are the administrative judges who work in the
Board’s regional and field offices.

In my view, the Board’s delegation to the administrative judges of its
authority to conduct hearings and issue initial decisions means that the Board owes a
certain degree of deference to those decisions. It does not make sense to tell
someone that you have permission to act in my place, and then constantly look to
criticize or second-guess that decision. Thus, when I read an initial decision, I am
first and foremost looking to see whether the administrative judge’s findings and
conclusions are reasonable and supportable. I am not looking to find ways to
overrule the judge’s decision merely because, if I had issued it, I might have handled
it differently or perhaps even reached a different conclusion.

If the administrative judge made an error that affects the outcome, I almost
certainly will agree that the Board should issue an opinion to correct the error. And
where I feel strongly about an issue, I am obligated to disagree with findings in an
initial decision that do not correspond to my views, However, for the most part,

1 will start by giving deference to an administrative judge’s findings.

The second principle that I follow in deciding cases is to always go back to
the language of the statute or regulation. With regard to regulations, I generally will
give deference to an agency’s interpretation of a statute where Congress has
entrusted that agency with implementing the statute. I have chosen four cases to
illustrate how I have consistently applied this principle.

The first case concerns Dr. Elizabeth Von Zemenszky, who worked for the
Department of Veterans Affairs (the DVA). Under a provision of Title 38 of the
United States Code, the DVA separated Dr. Von Zemenszky from her job as a
Physician. That provision allows the DVA to conduct “staff adjustments.” Dr. Von
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Zemenszky claimed that the staff adjustment was really a Title 5 reduction in force,
or RIF for short. She therefore contended that the action was within the Board’s
jurisdiction.

In my separate opinion, I considered the language of the statute giving the
DVA authority to make staff adjustments. I also considered the legislative history.
I took into account the fact that OPM, which was given the authority to implement
Title 5 RIF law, said that what happened to Dr. Von Zemenszky was not a Title 5
RIF. The DVA and OPM therefore both agreed that DVA had the authority to
conduct Title 38 staff adjustments, and that Dr. Von Zemenszky was terminated by a
nonappealable Title 38 staff adjustment. I deferred to OPM’s and DVA’s
interpretation of the statutes, which they were entrusted to implement, and
concluded that the action was not within the Board’s jurisdiction. My colleagne and
the Federal Circuit disagreed and found that the action was an appealable Title 5
RIF. The Director of OPM has requested until June 17, 2002, to decide whether to
seek rehearing of the court’s decision. So we may see more on this case in the
future.

The next case I will discuss also went to the Federal Circuit. It involves the
test for establishing whether a federal employee who is not in a law enforcement
position can nonetheless be covered under the special retirement program for law
enforcement officers. This is commonly referred to as LEO service credit.

The Board spent several years trying to figure out how to determine if an
employee in a non-LEO position is entitled to LEO credit. Finally, in Watson and at
my prompting, the Board went back to the statute and OPM’s implementing
regulations to decide how such a determination should be made. My review of the
statute and the regulations showed that instead of looking at what the incumbent of a
position does day to day, the beginning peint is to ask why the position exists. Ina
nutshell, if a non-LEO position exists to carry out primarily LEC duties on a regular
and recurring basis, the incumbent may be entitled to LEO service credit for the time
he occupies that position.

I therefore proposed a position-oriented approach based on the plain langunage
of the statute and the implementing regulations. That approach was adopted by the
full Board and affirmed by the Federal Circuit in a precedential decision.

The last point I want to make on this subject relates to whistleblower appeals.
As you may know, Congress in the 1989 amendments to the WPA allowed
individuals to bring cases directly to the Board if they were alleging retaliation for
whistleblowing activity. Whistleblowers no longer had to rely on the Special
Counsel to bring cases on their behalf. Such an appeal is called an individual right
of action appeal, or IRA.

Years ago the Board held in Geyer that an appellant establishes jurisdiction
over an IRA appeal only if he actually proves that he made a protected disclosure,
that the agency took or failed to take a personnel action, and that he raised these
issues before the Special Counsel. The Federal Circuit has taken what appears to be
a somewhat different approach. More recently, in Yunus and other cases, the court
has indicated that the Board has jurisdiction over an IRA appeal if an appellant
shows that he exhausted Special Counsel proceedings and makes nonfrivolous
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allegations that a protected disclosure was a contributing factor in a personnel
action. Under this test, an appellant does not need to actually prove the
jurisdictional elements, as he must do under Geyer, Rather, he only needs toc make
nonfrivolous allegations regarding those elements.

The Board has not yet issued an opinion discussing Geyer in light of Yunus.
Obviously, as yet the two members have been unable to agree. However, it seems
that the statute contains only one jurisdictional element ~ exhaustion of Special
Counsel proceedings. Whatever the Board decides on the Yunus and Geyer issue, [
assure you that I will base my decision on congressional intent to the extent such
intent can be determined from the language of the statute and its legislative history.

A third principle I have found helpful in my review of PFRs is to consider
cases with similar issues together. The advantages to this approach are illustrated by
the GSA buyout cases and cases related to Von Zemenszky. The LEQO cases, on the
other hand, show the problems that can arise when this approach is not followed.

A few years ago, GSA developed a relatively sophisticated procedure for
encouraging employees to take early outs. However, several employees who signed
up for early outs had a change of heart and tried to withdraw their impending
retirements or resignations. GSA refused to honor the requests, and the employees
filed Board appeals claiming that their separations were involuntary.

The decisions issued by the Board in each individual case are not as important
to this part of my discussion as the process used in reaching those decisions. Those
cases fortuitously arrived at the Board at about the same time. Irecall spreading the
files out on my office floor and reviewing each one individually, making notes along
the way on the similarities and differences in the facts. This eventually ledto a
complete and consistent lead opinion, with case-specific issues dealt with as
necessary. This is the type of decision-making and guidance that I believe is of the
greatest value to our customers.

The Von Zemenszky cases provide another example of the benefits of
reviewing similar cases simultaneously.

When the court issued its decision in Dr. Von Zemenszky’s case, at least 8
appeals involving DVA staff adjustments were pending before the Board.
Fortunately, those appeals had not yet been issued when the court decided Von
Zemenszky. A review of the records in those cases has revealed potentially
significant differences from the facts in Von Zemenszky. Also, the DVA has
explained in greater detail in subsequent cases how and why it conducts staff
adjustments. By awaiting the court’s decision in Von Zemenszky, and comparing
the facts there to the facts in pending appeals, the Board is in a much better position
to issue a set of decisions that are consistent and complete, and that will provide the
most useful guidance to the DVA and its employees.

In contrast, the LEO cases were decided in a piecemeal fashion. The 1998
opinion in Fitzgerald would have benefited, in my view, from being compared to
other LEO cases then pending before the Board. Instead, Fitzgerald was considered
in isolation.

After wrestling over the years with the facts and arguments in subsequent
cases, [ came to the conclusion that the Board's entire approach to the LEO issue
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had been flawed. I first expressed my views in a dissenting opinion in Hamilton.
Following Hamilton, the Board received cases with voluminous records and with
initial decisions that sometimes appeared inconsistent with Fitzgerald. Finally, as
referred to earlier, in Watson, the Board arrived at a definitive holding on how
requests for LEO credit should be adjudicated. However, the Board is still not
finished with LEO issues because my colleague and I disagree on what the so-called
timeliness regulations mean. If the records in a wider range of LEO cases had been
considered at the same time, as was done in the GSA cases, [ believe that a more
consistent and complete set of decisions on LEO coverage could have been issued
earlier. Experience has taught me that, whenever possible, cases that raise similar
legal issues or factual disputes should be considered together. I will be encouraging
our Office of Appeals Counsel to be on the lookout for similar situations where
cases should be considered as a group.

I will now turn to Supreme Court and Federal Circuit cases that have or could
have a significant impact on Board law. I will begin with Gregory. I'm sure you're
familiar with this one.

In Gregory, the Federal Circuit found that the Board could not consider prior
discipline that was the subject of an ongoing grievance proceeding when assessing
the reasonableness of a penalty. The Supreme Court agreed to review the Federal
Circuit’s decision, and ultimately disagreed with the Federal Circuit. In doing so,
the Supreme Court recognized the practical difficulties with the Federal Circuit’s
approach. First, an agency would have to delay taking a removal action until the
conclusion of all grievances relating to prior discipline. Second, if the agency
decided to go ahead with a removal while grievances were pending, it would have to
do so without relying on the prior discipline, even though prior discipline is an
important factor in determining a penalty. The Federal Circuit’s rule would
discourage progressive discipline since the agency would not be able to rely on prior
discipline if the employee grieved the discipline and the grievance was ongoing.
The Supreme Court therefore held that the agency and the Board might consider
prior discipline even if the discipline is the subject of a pending grievance.

While Gregory was pending before the Supreme Court, the Federal Circuit
issued an opinion finding that agencies and the Board may consider prior discipline
that is the subject of proceedings before the Equal Employment Opportunity
Commission. That case was Blank versus Department of the Army.

In Buckhannon, the second case, the Supreme Court rejected the so-called
“catalyst theory” of attorney fees. That theory holds that an appellant is a prevailing
party and may be entitled to attorney fees if he receives relief that materially alters
the legal relationship between the parties. The Court instead held that a “prevailing
party” for purposes of attorney fees must either have received court-ordered relief or
have entered into a settlement agreement enforced through a consent decree.

In Sacco, the Board found that Buckhannon applies to the award of attorney
fees in adverse action appeals. Therefore, where an agency unilaterally rescinds an
adverse action, as happened in Sacco, the appellant is not a prevailing party because
the rescission was not the result of a consent decree, judgment, order or enforceable
settlement agreement. At this point, it appears to me that only legislation from
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Congress can supersede the Court’s definition of prevailing party, assuming
Congress is unhappy with that definition.

The third Supreme Court decision that I wish to discuss is Toyota versus
Williams. Williams suffered from nerve compression and inflamed tendons, which
caused pain in her upper extremities. She was performing successfully in her
factory job until she was given tasks, which required holding her hands and arms at
shoulder height for extended periods. She claimed that the new duties caused pain
in her neck and shoulders, and she asked to be relieved of the new duties. Toyota
declined, and she was fired for poor attendance.

Williams sued under the Americans with Disabilities Act, alleging that Toyota
should have accommodated her condition. Under the ADA, an employer must make
reasonable accommodation to the known physical or mental disability of an
employee. A “disability” is a physical or mental condition that “substantially
limits” a “major life activity.” A unanimous Court held that to be substantially
limited in performing manual tasks, an individual must have a permanent or long-
term impairment that prevents or severely restricts the individual from doing
activities that are of central importance to most people’s daily lives. According to
the Court, where manual tasks are concerned, the question is not whether the
employee is unable to perform the tasks of her job. Instead, the question is whether
she is unable to perform the tasks central to most people’s daily lives, for instance,
performing household chores, bathing and brushing one’s teeth. The Board has not
had occasion to apply Toyota, but it seems that the Toyota analysis applies to claims
of disability discrimination brought in Board appeals.

The final part of my presentation will deal with a pair of issues that are of
interest to me, and that have seemed to appear with more frequency on review.
Those issues are whether the Board will enforce a settlement agreement when there
is a countervailing public policy, and whether OPM can refuse to recognize the
terms of settlement agreement where those terms appear to create sham personnel
actions that manipulate the civil service retirement laws.

In Fomby-Denson, the issue of whether public policy overrides the terms of a
settlement agreement was addressed by the Federal Circuit for the first time in a case
related to federal employment. There, the employee was terminated for forgery and
other misconduct. On appeal to the Board, the parties reached a settlement
agreement, which provided that the agency would purge the appellant’s Official
Personnel File of all records relating to the terraination and would not publicize or
divulge the terms of the agreement except as necessary to administer those terms.
Agency officials, however, divulged the terms of the agreement to local law
enforcement authorities when they referred her case for investigation and possible
criminal prosecution on the forgery charge.

The court found that the agency did not breach the agreement by referring the
underlying misconduct for possible criminal prosecution. According to the court, the
public’s interest in prosecuting the alleged criminal behavior outweighed the
employee’s private interests in having the settlement agreement enforced.

The Board in Gizzarelli was guided by the reasoning in Fomby-Denson. The
record in Gizzarelli showed that the Military Police at the Base where the appellant
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worked had probable cause to believe that she had committed the criminal offenses
of receiving stolen property, larceny and embezzlement, and fraud. During the
Board appeal, the parties entered into a settlement agreement, which stated that only
certain types of information would be revealed to potential employers. The Military
Police report was not among the documents that could be disclosed. Nonetheless,
the agency released the police report to OPM as part of a background check related
to the appellant’s acceptance of position with the Social Security Administration.
The appellant claimed that the agency breached the agreement by releasing the
police report to OPM.

The Board found that the appellant’s reliance on the terms of the agreement
was outweighed by the strong public policy in ensuring the trustworthiness of
persons who apply for positions of public trust. Since OPM had the legal right to
know about the appellant’s criminal record history, it would be against public policy
to deny OPM access to the Military Police report. The Board therefore did not
enforce the nondisclosure provision in the settlement agreement in Miss Gizzarelli’s
case.

Cases like Fomby-Denson and Gizzarelli are especially relevant after the
events of September 11th. With the hiring of more federal employees to take on
security duties, it is important to recognize that sometimes the public interest takes
precedence over nondisclosure provisions in private settlement agreements. When
given a choice between giving OPM access to the criminal records of applicants for
airport screener jobs or denying OPM access to those records because of a settlement
agreement, I would prefer to let OPM have the records.

Another area of law involving settlement agreements concerns the question of
whether OPM must accept personnel actions that are taken pursuant to settlement
agreements when those actions are blatant attempts to manipulate the retirement
laws. I want to discuss two cases on this point. The first case is Jordan.

Miss Jordan was removed in July 1992. She appealed to the Board.

A settlement agreement was reached in June 1994. Under the agreement, her
employing agency reinstated her and put her in a leave-without-pay status for a two-
year period beginning with the removal and extending 90 days past the date of the
settlement. In exchange, Ms. Jordan promised to resign at the end of the 90-day
period, which she did. Five months after she resigned, she filed an application for a
disability retirement.

The statute provides that a disability application must generally be filed
within one year of separation. Thus, if Jordan’s separation date were July 1992
when she was removed, her application would be untimely. However, based on the
separation date created by the settlement agreement, her application was timely.

I ultimately concurred with OPM that the settlement agreement created a
fictitious separation date merely for the purpose of evading the statutory filing
deadline. The parties obviously had no intention of having Ms. Jordan physically
return to work. Instead, she was returned to work only on paper so that she would
have a new separation date allowing her to file a timely application for a disability
retirement.
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By giving Miss Jordan a fictitious separation date in exchange for her
agreement fo settle the appeal, the employing agency was, in my view, thwarting one
purpose of the statute, which is to prevent stale claims. The settlement process was
being used as a way of avoiding litigation over the removal action and in essence
palming the employee off on the retirement system. It also thwarted the letter and
spirit of the Rehabilitation Act because the agency had no intention of
accommodating any disability that Ms. Jordan may have had. It just wanted to put
her back on its rolls so she would have a new separation date for purposes of
meeting the statutory filing deadline for a disability retirement.

The Jordan issue arose again in Parker versus OPM. There, the Board
majority expanded Jordan by actually awarding a retirement benefit based on sham
personnel actions taken pursuant to a settlement agreement. The facts in Parker are
complex and set forth at length in my dissenting opinion.

In brief, Parker separated from his civilian National Guard position in 1985
when he went into full-time military service for the Guard. . At that time, he
withdrew all of his CSRS retirement contributions. In July 1991, he left the military
and tried to return to a civilian job with the National Guard. When the Guard
refused to appoint him to a civilian position, Parker filed a Board appeal claiming
that he had restoration rights. In a settlement agreement, the National Guard
promised to appoint him to a civilian position. It did so in late February 1992, but
cancelled the appointment 3 days later. Parker then filed for a discontinued service
annuity. OPM disallowed the application.

1t is undisputed that when the National Guard appointed Parker to a civilian
position in 1992, he had lost his Guard membership. Membership in the Guard is a
statutory requirement for appointment to a civilian Guard position. As discussed in
my dissenting opinion, that fact alone made the appointment illegal. My dissent
points out a number of other reasons why Parker is not entitled to an annuity, even
assuming the appointment was valid. Among them are the fact that Parker never
engaged in the performance of a federal function under the supervision of a federal
employee after he was allegedly appointed, and he lacked the necessary creditable
and covered service for entitlement to an annuity even if the appointments were
legal. )

My dissent in Parker also mentions another fact, which you might find
interesting. When OPM told the National Guard that Parker’s 1992 appointment
would not entitle him to an annuity because the 3-day period was far short of
meeting the statutory requirement that he have at least 1 year of covered service in
the 2 years preceding his separation, the Guard made the appointment retroactive to
June 1990. In June 1990, Parker was still a full-time officer in the military. This
action led me to further question whether these appointments were sham actions
taken solely for the purpose of evading the retirement laws.

OPM has asked the Board to reconsider its decision awarding Mr. Parker an
annuity. I look forward to reviewing both OPM’s brief and the response.

Jordan and Parker involved settlement agreements that seemingly altered
personnel records to circumvent retirement laws. The Board favors settlement
agreements, and resolving disputes by means of settlement is generally a good public
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policy. However, OPM has been entrusted with safeguarding the civil service
retirement system. In that role, it should be allowed to question settlement
agreements that appear to establish fake employment records to bypass the
retirement laws. My view on this matter is consistent with my belief that the statute
and congressional intent should control. It is not for the Board to determine OPM’s
role in retirement cases. OPM was not a party to the settlement agreement and they
should properly question whether an individual meets statutory requirements for an
annuity. The Board’s role is to review the OPM determination.

I would like to conclude my remarks with a summary of my guiding
principles. I would say that I am a person that tries to adhere to the principles of
consistency, commonsense, and practicality.

I prefer to review groups of cases, which present the same legal or factual
issues because this process promotes consistency. I have also been consistent in
deciding cases based on the language in the relevant statute or regulation. This is
the same consistency that I plan to bring to my role as Chairman..

In deciding cases, I ask myself what result makes the most sense. Ialso ask
how useful the Board’s guidance will be to the parties and the civil service. My
separate opinion in Von Zemenszky illustrates this approach. The same
commonsense principles will guide the way in which I will handle my duties as
Chairman. Commonsense and practicality may not sound legalistic. The Board,
however, should not only be concerned with the fine points of legal debate. It
should also be concerned with the affect that its decisions will have on the civil
service and the ability of agencies to carry out their missions. The Board should
likewise carry out its studies and oversight function by providing practical and
commonsense advice to agencies.

With that, I will conclude my remarks. It has been my pleasure to share this
time with you and I thank you for your courtesy and attention.
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Draft Remarks for
The Honorable Susanne T. Marshall,
Chairman, U.S. Merit Systems Protection Board
FDR Conference, August 2002 Plenary Session

Introduction

. Good morning. I am pleased to be with you today. I want to thank Jerry
Shaw and the FDR leadership for being such gracious hosts. It is an honor
to serve as a member of such a distinguished panel and I am looking
forward to this morning’s discussion.

. This is my first opportunity to address such a large group as Chairman of
the MSPB. As many of you know, I was named the Acting Chairman of the
Board in February of this year and my nomination to be Chairman was sent
to the Senate in May. On August 6th, the President recess appointed me as
Chairman.

. There are a number of issues that are going to be addressed today. I
thought I would use my time to provide a general overview of the
challenges facing the federal workforce today as well as to discuss some of
the priorities of I have set for my tenure as Chairman.

Role of the Board

. As you know, in 1978, with the passage of the Civil Service Reform Act,
the federal government experienced its first comprehensive reform of civil
service law in nearly 100 years. Among its important and far-reaching
reforms, the Act created the Merit Systems Protection Board. The MSPB
serves as the guardian of Federal merit systems and is an independent
forum where federal employees can seek a fair and rapid resolution to
workplace disputes. The Board also provides an important oversight
function by studying and reporting on issues of interest to agency managers
and employees.

Changing Nature and priorities of the Federal Werkforce

. The world is a very different place from when the FDR conference met last
year in New Orleans. The events of September 11 changed drastically the
priorities of the federal government. Such a seismic shift in priorities
means that the federal government has to change the way it does business.
To date, these changes include the creation of the Transportation Security
Administration, the proposed creation of the Department of Homeland
Security, as well as the reorganization of the national security agencies.
The difficulty of implementing these major organizational changes is
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exacerbated by the government’s human capital crisis. Even before 9/11,
the General Accounting Office had placed this issue on its “high-risk™ list,
which is reserved for the most urgent problems facing the government.

The statistics are compelling. Since at least 1993, the number of people
who were separated from the federal workforce has been higher than the
number of new hires. It was not until sometime in early 2000 that the
number of new hires exceeded the number of employees who were being
separated. Even though new hires now exceed separations, the net loss of
employees in the period from 1995 through early 2000 is in the hundreds of
thousands. In addition, almost one-third of the federal workforce will be
eligible to retire before the end of the year 2006, and almost three quarters
of those individuals say that they are likely to retire when they are eligible
for an annuity. Thus, not only has the government undergone significant
downsizing over the last decade, it appears likely that a quarter of all
current federal employees will retire by the middle of this decade.

In fact, 33 percent of those federal workers who will become employees of
the proposed Department of Homeland Security will be eligible for
retirement in the next five years. This mass exodus translates into 2
dramatic foss of institutional knowledge and expertise. It is imperative for
government managers to plan for such a loss and to be given the flexibility
they need to address shifting priorities.

There has been and will continue to be a great deal of debate on how policy
makers can best address these pressing issues. The specifics regarding a
number of these matters are still undecided. Undoubtedly, such drastic
changes produce a great deal of anxiety for the worker and manager alike.
One key strategy to lessen people’s fears and anxieties is to ensure that
there is a communication and outreach effort to affected individuals to
inform them of continuing developments.

This panel provides an important opportunity for outreach to the federal
employment community. Specifically, there is a great deal of interest in
what worker and whistieblower protections will be provided to the
employees of the Department of Homeland Security. It is my
understanding that Elaine Kaplan will provide further input on that issue.
Additionally, Chairman Dominguez will discuss her preliminary ideas of
how the EEOC can better serve federal employees through a revamped
EEO process. However, due to the quasi-adjudicatory mission of the
Board, I will not comment of the specifics of pending legislation that
affects directly the Board’s jurisdiction, nor will I comment on policy
recommendations regarding a specific agency. I will speak to the
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contributions that the Board can make to assist federal employees and
managers in meeting these challenges.

The Board’s Adjudicatory Function

. The Board’s core mission is its adjudicatory function. As Chairman, it is
my responsibility to ensure that the Board continues to issue high quality
decisions in a timely manner. In FY 2001, the MSPB regional and field
offices maintained their excellent record of case processing timeliness with
an average processing time of 92 days. In addition, the rate at which initial
appeals were settled by AJs increased to 57 percent. At headquarters, the
Board members and legal offices continued to focus on reducing the
number of overage cases, targeting cases that had been pending for more
than 300 days. In FY 2001, the Board had reduced the number of such
cases to 45 — a substantial reduction from the 92 cases that were pending
for mote than a year at the end of FY 1999. This year, the Board is well on
its way to meeting its goals for FY 2002. Despite the progress the Board
has made over the past few years, there is still more the Board can do to
improve service to its customers.

. One way the Board is moving forward on improving customer service is to
focus on new technologies. Such technologies are a useful tool in making
government more citizen-centered and results oriented. The term “e-
government” has been used to describe the initiatives undertaken by the
President and Congress in using technology tc make government more
accessible to our citizens. I am committed to having the Board be a full
participant in the new e-government. This means complete access to the
Board and Board resources through the Internet and e-mail.

. Currently, the Board is in the process of revising its appeals form, which is
the most common way to file a case. At the same time, we are working on
a procedure that will allow individuals to access and file the new form on
the Web. The plan is to allow a user to pull up the form on the Internet and
be guided through a series of questions. This essentially would be an
interactive interview similar to the “turbo tax> application.

. The Board’s website is also undergoing an overhaul and update. One
change involves the OAC Report, which is usually issued weekly and
contains summaries of decisions issued by the Board on PFR. Individuals
can sign up on the Board’s website and have copies of the Report sent to
them by e-mail.



153

In addition to improving the way our customers access Board information,
we are also making a concerted effort to improve the method by which the
Board resolves disputes. I am overseeing the design and implementation of
an alternative dispute resolution pilot project that will provide parties in
select cases with a trained mediator after an appeal is filed. This approach
differs somewhat from a proposal that has been discussed in Congress that
would involve the Board in the mediation process before a disciplinary
action is taken. However, if such legislation is enacted, the program that is
now being planned should provide a basis for implementing that
legislation.

The Board’s administrative judges have an excellent record in settling
appeals. However, the ADR pilot project will attempt to identify those
cases that usually do not lend themselves to settlement. Additionally, the
project will use techniques aimed at improving the relationship between the
parties to reduce the possibility of future disputes.

Similar to the approach the EEOC takes in its ADR program, the Board’s
ADR project recognizes that not all problems are solved just because the
appeal has ended. Indeed, the employment relationship between the agency
and the appellant continues after many Board appeals. That relationship
may be hampered by the same problems that predated the appeal. The
project that I envision would facilitate communication and mutual
understanding between the parties to try and help resolve any underlying,
often non-legal, issues that could lead to more problems and appeals down
the road. It is my hope, and my belief, that the Board’s ADR pilot project
will serve as an example of how ADR can complement existing kinds of
dispute resolution, like settle.nent efforts.

To date, the Board has trained 22 MSPB employees as mediators. More
intensive training is underway for a core group of mediators. I am pleased
to announce that the Board’s first mediation under the pilot program will
take place at the end of this month.

Policy and Evaluation Function

In addition to improving the Board’s adjudicatory function, I plan to put a
stronger emphasis on the Board’s policy and evaluation function. Since its
inception, the Board’s Office of Policy and Evaluation (*OPE”™) has issued
high quality studies on a number of issues related to federal employment
and personnel matters. During this time of unprecedented transition in the
federal government, OPE is taking on a significant role in working with
policy and decision makers inside and outside of government to develop
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solutions to many of the problems federal employees and managers are
facing. OPE will be submitting some of its recommendations to the
Brookings Institution, National Commission on the Public Service, headed
by Paul Volcker.

OPE’s ongoing studies indicate problems in the hiring process used by
federal agencies. We intend to suggest ways that agencies can operate
better and smarter in the hiring process.

Preliminary findings show that vacancy anmouncements can be too
complex, too long, and not particularly helpful to applicants. They may
contain inaccurate information or present an incomplete picture of the
position. In short, vacancy announcements can be off-putting and may not
sell either the agency or the job. Qualified individuals therefore might pass
up the opportunity to apply for a federal job, which further contributes to
the crisis in human capital. )

Another problem is that agencies may be too slow to make hiring decisions.
Many agencies require paper applications that are sent by mail and then go
through a lengthy screening process. Applicants lose interest in the job or
find other work while the hiring process drags on. Electronic completion
and submission of applications might be a better way to conduct business.

OPE is also looking into the standard techniques used to rate applicants and
the effectiveness of those methods in measuring the potential for long-term
success in the position and in government service generally. It appears
from initial data that things like grade point averages and prior experience
may not be very good measures of potential long-term success. Rather, for
many positions, a structured interview process could be a better way of
predicting success.

Before 1 leave the topic of the Board’s studies, I want to say that it is my
goal to provide agencies with practical and specific advice and suggestions.
For instance, recent wildfires in our Western states have highlighted the
need for more firefighters in the federal workforce. The Board might
gather information which would help agencies like the Forest Service
attract and retain qualified firefighters.

The Board as a Model Employer and Follower of Merit System Principles

Lastly, I would like to address my vision for making the Board a model
employer and a follower of merit system principles. If the Board’s mission
is to pass judgment on how other federal employers are adhering to merit
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system principles, then, quite simply, it is imperative that the Board
practice what it preaches.

Like other federal employers, the Board must grapple with the fact that 40
percent of its workforce is eligible for retirement in the next 5 years. Each
Office Director has been tasked to develop plans to confront this issue. I
plan to recruit and retain a highly qualified, motivated, and productive
staff. 1 am committed to providing a comprehensive training program to
employees who want additional training and who demionstrate the need for
such training.

Additionally, the Board is currently working with the Office of" Special
Counsel to meet the requirements of its Certification Program that allows
federal agencies to meet the statutory obligation to inform their workforces
about the rights and remedies available to them under the Whistleblower
Protection Act (WPA), and related civil service laws.

1 also intend to make sure that the Board is in full compliance with the
Notification and Federal Employee Antidiscrimination Act of 2002, known
as “No FEAR.” If it turns out that the Board is not in compliance, we will
comply as soon as possible.

Moreover, for the first time in a long time, the Board has undertaken the
project of developing an employee handbook that will detail the rights and
responsibilities of each individual employee. (May not want to make this
public).

It is also my view that if the Board recommends an innovation in a study or
report, the Board itself should consider implementing that recommendation
where appropriate. As a model agency, the Board should strive to be at the
forefront of improvements to government. Thus, if the Board recommends
electronic application forms as an alternative to paper applications, if we
suggest that vacancy announcements be reviewed and revised, or if we find
that structured interviews are one of the best predictors of future success, I
will make it my goal to conform the Board’s hiring process to any such
recommendations.

It has been my pleasure to share this time with you, and I thank you for
your courtesy and attention.
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May 15, 2002

The Honorable Joseph I. Lieberman
Chairman

Committee on Governmental Affairs
United States Senate

Washington, DC 20510-6250

Dear Mr. Chairman:

In accordance with the Ethics in Government Act of 1978, I
enclose a copy of the financial disclosure report £filed by
Susanne T. Marshall, who has been nominated by President Bush for
the position of Chairman, Merit Systems Protectidn Board.

We have reviewed the report and have also obtained advice from
the Merit Systems Protection Board concerning any possible conflict
in light of its functions and the nominee’s proposed duties.

Based thereon, we believe Ms. Marshall is in compliance with
applicable laws and regulations governing conflicts of interest.

Sincerely,

ot Coeir

Am&y L. Comstock

Director

Enclosure

OGE - 10(
August 1998
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BIOGRAPHICAL AND FINANCIAL INFORMATION REQUESTED OF NOMINEES

A. BIOGRAPHICAL INFORMATION

Name: (Inciude any former names used.)

Neil Anthony Gordon McPhie

Position to which nominated:

Member, Merit Systems Protection Board

Date of nomination:

Tuly 9, 2002

Address: (List corrent place of residence and office addresses.)

Office: MSPB, 1615 M Street, N.W., Washington, D.C. 20419

Date and place of birth:

Tune 13, 1945, Port of Spain, Trinidad, West Indies

Marital status: (Include maiden name of wife or husband’s name.)
Married to Regina Chow McPhie whose maiden name is Regina Lee Chow
Names and ages of children:

Eduecation: List secondary and higher education institutions, dates attended, degree received and date
degree granted.

Queen’s Royal College (Trinidad) 1957 - 1962, Senior Cambridge Certificate 1962

Howard University 1970 - 1973, B.A,, Magna Cum Laude, 5/12/73

Georgetown University Law Center, Juris Doctor 5/23/76

Employment record: List all jobs held since college, including the thle or deseription of job, name of
employer, location of work, and dates of employment. (Please use separate attachment, if necessary.)
1976 ~ 1976: Worked at various jobs part-time during the school year and full time during the summer
months at Arent, Fox. Kintner, Plotkin and Kahn, 1815 H St.,, N.W. Wash., D.C. ( Xerox Room night
supervisor in farge law firm); Office of Law, Prince Georges County, Main Street, Upper Mariboro, Md.
Law clerk for County Attorney's Office. Duties included legal research, drafting pleadings and briefs for
assistant county attorneys; Legal intern, Office of Attorney General, Richmond, Va. Legal research and

© writing.

1976 - 1982: Equal Bmployment Opportunity Commission, 2401 E. St, N.W., Washington, D.C. Attorney
in the Appellate and Legal Counsel Divisions. Duties included representing the Commission in
employment cases before federal trial and appellate courts and administrative tribunals, amicus curias
participation in employment cases involving private parties, drafting and responding to smployment law
gquestions posed by private persons.

1982 - 1998: Office of the Attorney General of Virginia, 900 East Main Street, Richmond, Va. 23219,
Assistant Attorney General {1982 -~ 1990) Tried jury and non-jury cases defending state agencies and
officials in state and federal courts. Tried cases under the Virginia Tort Claims Act, defended judges from
extraordinary writs of prohibition and mandamus, the state from significant damage awards in breach of
contract claims involving building construction projects, and represented the Virginia State Bar in
disciplinary cases.

Senior Assistant Attorney General {1990-1998) As Chief of the Emplovment Law Section, supervised a
team of attorneys, paralegals and secretaries while maintaining an independent case load.

1998 - 2002: Executive Director, Virginia Department of Employment Dispute Resolution, One Capitol
Square, 830 East Main Street, Suite 400, Richmond, Virginia.

Public Service Management
Directsd implementation of EDR’s statewide grievance, mediation, training and consultation programs for
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state employees. In the 2000 General Assembly, led a successful effort to obtain General Assembly
approval for legislative reform involving employess’ grievance rights to includs a right of appeal, attorneys
fees and costs, publication of grievance decisions, and utilization of full-time EDR Hearing Officers.
Oversaw the imernal management of EDR to include the strategic planning process, staffing and budget.
Initiated significant improvements to EDR's personnel and operating policies while maintaining employee
support and enthusiasm. Improved EDR's organizational infrastracturs and realigned resources to achieve
planning goals. Developed and implemented effective budget tracking precesses. Maintained employee
morale and programs focus in the face of declining state revenues and budget cuts. Developed and
implemented two new self-funded programs.

Administrative Adjudicator

Issued letter rulings in grievance cases. Supervised the work of hearing officers who hear grievance cases
and render written opinions. Grievance cases cover a broad range of issues from compensation,
performance, workplace harassment, discrimination, retaliation and compliance with statewide personnel
policies.

.

April 2002 -~ November 2002: Senjor Assistant Attorney General, As Chief of the Finance and
Government Section, T supervised & team of lawyers and support personne] who represented personnel,
financial, gaming and other agency clients.

January 2003 - Present: Senior Attorney, Merit Systems Protection Board. Review proposed case
decisions and other tasks as directed by the Chairman.

Government experience: List any advisory, consultative, honorary or other part-time service or positions
with federal, State, or local governments, other than those listed above.

As stated above -

Business refationships: Listall positions currently or formerly held as an officer, director, trustee, partner,
proprietor, agent, fepresentative, or consultant of any corporation, company, firm, partnership, or other
business enterprise, educational or other institution,

None

Memberships: List all memberships and offices currently or formerly held in professionaly business,
fraternal, scholarly, civic, publis, charitable and other organizations.

Bar Admissions

Virginia, District of Columbia, New York, fowa, United States Supreme Court

United States Court of Appeals for the 4%, 7%, 8%, 9® and 10™ Circuits

United States Distrist Court for the District of Columbia, and the Eastern and Western Districts of Virginia.
Bar Commiittees

Public Liaison, Virginia Bar Association, Labor and Employment Section (1/98 to 2001)

Member, E.D. Va. Advisory Group, Civil Justice Reform Act of 1590 (1991-1995)

Chair, Virginia State Bar Special Committee to Reduce Litigation Costs and Delays (1989-1991)

Vice Chair, ABA Government Lawyers Comumittes, and General Practice Section {1990-1991)

Vice Chair, ABA Minority Lawyers Committee, General Practice Section (1990-1991)

Vice Chair, ABA Litigation Committee, General Practice Section (1989-1990)

Member, ABA Steering Committee, Construction Management, Design/Build (1988-1990)

Political affiliations and activities:

(a) List all offices with a political party which you have held or any public office for which you have
been a candidate.

None

) List all memberships and offices held in and services rendered to all political parties or election
committees during the last 10 years.
None

{) Ttemize aff political contributions to any individual, campalgn crganization, political party,

political action comumittee, or similar entity of $50 or more for the past § years.
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2003 None
2002 Republican National Committee (RNC) 50
Black Republican Summit 28
RNC 160
Cantor for Congress 100
2001  Republican Party of Virginia 150
Virginians for Blacks in Government{VBIG) 100
Richmond Republican Committee 35
Virginians for Jerry Kilgore 50
Virginians for Jerry Kilgore 25
VBIG 25
Friends of Jerry Kilgore 150
2000  Republican Party of Virginia 165
Cantor for Congress 30
Steve Martin for Congress 30
Hedgepeth for Council 25
1999 Republican Party of Virginia 35
Richmond Republican Comunittee 33
1998  None

Honors and awards: List all scholarships, fellowships, honorary degrees, honorary society memberships,
wilitary medals and any other special recognitions for outstanding service or achievements.

Academic Scholarship Howard University

Phi Beta Kappa Howard University

International Honor Society in Economics

Special Achievement Award at EEOC

Distinguished Service Award Office of the Attorney General of Virginia

Meritorious Service Award Office of the Attorney Geperal of Virgiaia

Published writings: List the titles, publishers, and dates of books, articles, reports, or other published
materials which you have written.

Speeches and Publications

Speaker/Moderator, “Summary of Recent Federal and State Cases Involving Employment and Labor Law
fssues,” Virginia Bar Association Amnual Conference on Labor Relations and Employment Law (1596,
1997, 1998, 1999, 2000, 2001)

Speaker, “Due Process Update: Conducting A Liability-Free Public Sector Discipline Process,” Council on
Education in Management (2000)

Speaker, “Advising the State Government Employee,” Old Dominion Bar Association (1999)

Speaker, “Sexual Harassment In the Workplace,” Old Dominion Bar Association (1996)

Spealker on various employment law topics and general litigation before state government audiences

Speeches: Provide the Committee with four copies of any formal speeches you have delivered during the
last 5 years which you have copies of and are on topics relevant to the pusition for which you have been

nominated.

None
Selection:
@) Do you know why you were chosen for this nomination by the President?

1 believe T was chosen for this position because of my knowledge and expertise in employment law

and strong management skills.
() What do you believe in your background or employment experience affirmatively qualifies you for

this particular appointment?
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I bring to this position, years of experience as an employment law litigator and administrative
adjudicator. Yhave represented the interests of management and employees. As an administrative
adjudicator, I have taken positions guided by principles of objectivity, fairness and an unbiased
interpretation and application of the law and personnel policies. I have also demonstrated the
ability to lead an organization through change and tough economic conditions.

B. FUTURE EMPLOYMENT RELATIONSHIPS

Will you sever all connections with your present employers, business firms, business associations or
business organizations if you are confirmed by the Senate?

Yes

Do you have any plans, commitments or agreements to pursue outside employment, with or without
cornpensation; during your service with the government? If so, explain.

No

Do you have any plans, commitments or agreements after completing government service to resume
employment, affiliation or practice with your previous employer, business firm, assoclation or organization?
No

Has anybody made a commitment to employ your services in any capacity after you leave government
service?

No

If confirmed, do you expect to serve out your full term or until the next Presidential election, whichever is
applicable?

Yes

C. POTENTIAL CONFLICTS OF INTEREST

Describe any business relationship, dealing or financial transaction which you have had during the last 10
years, whether for yourseH, on behalf of a client, or acting as an agent, that could in any way constitute or
result in a possible conflict of interest in the position to which you have been nominated.

None

Describe any activity during the past 10 years in which you have engaged for the purpose of directly or
indirectly influencing the passage, defeat or modification of any legislation or affecting the administration
and execution of law or public policy other than while in a federal government capacity.

In my capacity as Executive Director of the Virginia Department of Employment Dispute Resolution, I had
the responsibility to monitor and where necessary to influence the passage or defeat of legislation affecting
the grievance procedure for state employees. In that capacity I drafted and worked for the passage of
legislation reforming the grievance process for state employees,

Do you agree to have written opinions provided to the Committee by the designated agency ethics officer of
the agency to which you are nominated and by the Office of Governinent Ethics concerning potential
conflicts of interest or any legal impediments to your serving in this position?

Yes

D. LEGAL MATTERS

Have you ever been disciplined or cited for a breach of ethics for unprofessional conduct by, or been the
subject of a complaint to any court, administrative agency, professional association, disciplinary committee,
or other professional group? If so, provide details,

MgcPhie v. McPhie, no fault divorce (Alleghany County, PA., Court of Common Pleas 12/79)

Marie Assa'ad Faltas v. Commonwealth of Virginia et al. Record No. 930435 (Sup. Ct. of Va. 1993)
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Disgruntied former state employee brought suit against her agency empioyer, supervisors, co-workers, and
defense counsel alleging violations of federal law in the termination of her employment. Dismissed.
Kennedy v. McPhie, Civil Action No. 3:99CV358(E.D. Va. 1999)

Denial of due process claim brought by hearing officer who was removed for cause from hearing grievance
cases brought by state employees. Case dismissed.

To your knowledge, have you ever been investigated, arrested, charged or convicted (including pleas of
guilty or nolo contendere) by any federal, State, or other law enforcement authority for violation of any
federal, State, county or municipal law, other than a minor traffic offense? If so, provide details.

No

Have you or any business of which you are or were an officer, director or owner ever been involved as a
party in interest in any administrative agency proceeding or civil litigation? If so, provide details.

No

Please advise the Committee of any additional information, favorable or unfavorable, which you feel should
be considered in connection with your nomination.

I kave enclosed a copy of my resume, and a letter of recommendation from United States District Judge
James R. Spencer.

E. FINANCIAL DATA

All information requested under this heading must be provided for yourself, your spouse, and your

dependents. {This information will not be published in the record of the hearing on your nomination, but it will be
retained in the Committee’s files and will be available for public inspection.)

AFFIDAVIT

/V/-Ef o P& /V}’C Fhie being duly sworn, hersby states that he/she has read and signed the

foregoing Statement on Biographical and Financial Information and that the information provided therein is, to the

pest of his/her knowledge, current, accurate, and complete.

RS

—
Subscribed and swormn before me this CQD\/ day of r{/Q!)JJLW/ 20 63

Al

Notary Public

My Commission Expires 09/14/05
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NEIL ANTHONY GORDON MCPHIE
3021 Archdale Road
Richmend, VA 23235
Home: (804) 272-79%4
Cell Phone: (804) 350-4691
E-mail addresses: neil.mcphie@mspb.gov; nmephie@agt.com

Education
1.D., Georgetown University Law Center, 1976
B.A., Economics, Howard University, 1973

Magra Cum Laude, Phi Beta Kappa, Dean's List, Academic Scholarship,
International Honor Society in Economics

Experience

Public Service Management

As Executive Dizector of the Virginia Department of Employment Dispute Resolution (EDR)
directed implementation of EDR’s statewide grievance, mediation, training and consultation
programs. Maintained effective working relationships with officials and subordinates in all
branches of government, while simultaneously managing significant changes to policies affecting
state agencies. In the 2000 General Assembly, led a successful effort to obtain General
Assembly approval for legislative reform involving employees’ grievance rights, to include a
right of appeal, attorneys’ fees and costs, publication of grievance decisions, and utilization of
full-time EDR Hearing Officers.

Oversaw the internal management of EDR to include the strategic planning process, staffing and
budget. Initiated significant improvements to EDR’s personnel and operating policies while
maintaining employee support and enthusiasm. Improved EDR’s organizational infrastructure
and realigned resources to achieve planning goals. Developed and implemented effective budget
tracking processes. Implemenied technology upgrades. Maintained employee morale and
programs focus in the face of declining state revenues and budget cuts, Developed and
implemented two new self-funded programs, and in the process effected positive change to the
culture of Virginia state goverment.

Leadership style includes active listening, involving stakeholders in decisionmaking, creative
thinking and planning and embracing policies that are grounded in common sense.

Co-managed outreach efforts by Virginia’s Governor te state employees through town hall
meetings, which helped, establish Virginia as one of the best-managed states in the country

according to Governing Magazine.
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Administrative Adjudicator

As Executive Director of EDR, issued letter rulings regarding gualification of grievance cases for
administrative hearings. These rulings may be appealed to a state Circuit Court. Issued letter
rulings on compliance issues that are final and binding. Rulings are investigated, researched and
drafted by EDR Consultants, and contain a recitation of relevant facts and analysis of case law
and policies. Generally, approved and signed rulings after careful review and deliberation.
Supervised the work of hearing officers who hear grievance cases and render written opinions
that are binding on the parties. Hearing Officer decisions may be appealed by either party to a
Circuit Court and the Court of Appeals. EDR adjudicates grievance disputes that cover a broad
range of issues from compensation, performance, workplace harassment, discrimination,
retaliation and compliance with statewide personnel policies.

Legal Counsel

As an Assistant Attorney General with the Virginia Attorney General’s Office, tried jury and
non-jury cases defending state agencies and officials in state and federal courts. Tried cases
under the Virginia Tort Claims Act. Successfully defended Virginia judges from extraordinary
writs of prohibition and mandamus, the state from significant damage awards in breach of
contract claims involving building construction projects, and represented the Virginia State Bar
in disciplinary cases before the Virginia Supreme Court and prosecuted individuals for the
unlawful practice of law.

As the Senior Assistant Attorney General and Chief of the Employment Law Section, supervised
a team of attorneys, paralegals and secretaries while maintaining an independent caseload.
Defended employment discrimination claims brought under the United States Constitution, and a
variety of Civil Rights Statutes to include Title VII, The Americans with Disabilities Act, The
Equal Pay Act, The Age Discrimination in Employment Act, The Family and Medical Leave Act
and wrongful discharge state law claims. Represented state officials in administrative due
process grievance hearings. As Senior Assistant Attorney General and Chief of the Finance and
Government Section, I supervised a team of lawyers and support personnel who represent
personnel, financial, gaming and other agency clients. Also consulted with OAG leadership
regarding internal management policies and decisions.

Provided legal advice to the Governor’s Office, Cabinet Secretaries, the Attorney General and
state agencies.

As a trial and appellate attorney with the Equal Employment Opportunity Commission, tried
employment cases in federal trial and appellate courts and administrative proceedings.



164

NEIL A.G. McPHIE ~ Page 3

Bar Admissions

Virginia, District of Columbia, New York, Iowa, United States Supreme Court
United States Court of Appeals for the 4th, 7th, 8th, 9th and 10th Circuits
United States District Court for the District of Columbia, and the Eastern and Western Districts

of Virginia

Bar Committees

Public Liaison, Virginia Bar Association, Labor and Employment Section (1/98 to 2001)
Member, E.D. Va. Advisory Group, Civil Justice Reform Act of 1990 (1991-1995)

Chair, Virginia State Bar Special Committee to Reduce Litigation Costs and Delays (1989-1991)
Vice Chair, ABA Government Lawyers Committee, and General Practice Section (1990-1991)
Vice Chair, ABA Minority Lawyers Committee, General Practice Section (1990-1991)

Vice Chair, ABA Litigation Committee, General Practice Section (1989-1990)

Member, ABA Steering Committee, Construction Management, Design/Build (1988-1990)

Speeches and Publications

Speaker/Moderator, “Summary of Recent Federal and State Cases Involving Employment and
Labor Law Issues,” Virginia Bar Association Annual Conference on Labor Relations and
Employment Law (1996, 1997, 1998, 1999, 2000, 2001)

Speaker, “Due Process Update: Conducting A Liability-Free Public Sector Discipline Process,”
Counci} on Education in Management (2000)

Speaker, “Advising the State Government Employee,” Old Dominion Bar Association (1999)
Speaker, “Sexual Harassment In the Workplace,” Old Dominion Bar Association (1996)

Speaker on various employment law topics and general litigation before state government
audiences
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Employment History

2002: Merit Systems Protection Board
1615 M street, N.W.
Washington, D.C.
Senior Attorney
2002: Office of the Attorney General of Virginia

900 East Main Street, Richmond, Va.
Senior Assistant Attorney General

1998 to 2002: Director, Virginia Department of Employment Dispute Resclution
830 East Main Street, Richmond, Va.

1982-1998 Office of the Attorney General of Virginia
900 East Main Street, Richmond, Va.
Senior Assistant Attorney General (1990 ~ 1998)
Assistant Attorney Generel (1982-1990)

1976 to 1982: Trial and Appellate Attorney

United States Equal Employment Opportanity Commission
Office of the General Counsel, Washington, D.C.

Personal Information

Married to Regina Chow McPhie. We have two children, Abigail, age 12, and Sydney, age 9. 1
am the primary caregiver for my 82-year old mother who lives with me. I enjoy working on
home and garden projects and spending quality time with my family.

1 enjoy the law, helping organizations and people solve disputes, and learning new areas.

References

Available on request
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA
LEWIS F. POWELL, JR. COURTHOUSE BUILDING

SUITE 307
1000 EAST MAIN STREET
RICHMOND, VIRGINIA 23218-35825
CHAMBERS OF : TELEPHONE
JAMES R. SPENCER (804) 916-2250
DISTRICT JUDGE

December 8, 2000

TO WHOM IT MAY CONCERN:

| have been asked to comment on the legal abilities of Neil McPhie, Esquire. | hereby
gladly and enthusiastically respond to that request.

Mr. McPhie is an excellent lawyer who is blessed with many fine qualities and
talents. Over the course of fourteen {14) years on the bench, | have had numerous
opportunities to observe Mr. McPhie at work in the courtroom. He is, in my estimation, a top
performer. His preparation for trial is always complete and consistent. Likewise, his grasp of
the law is thorough and impressive. | have also found his written work product to be clear,
concise and persuasive.

While always a passionate advocate for his client's cause, he is unfailingly
professional and courtecus to both the Court and opposing counsel. His techpical legal
skills become even more effective when combined with his good judgment, even
temperament and common sense. Mr. McPhie has earned the respect of this Court and |
offer my unqualified and positive assessment of his lawyering skills.

Thank you for your kind attention.
Sincerely,
Is/

James R. Spencer
United States District Judge

JRS/f
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U.S. Senate Commitice on Governmental Affairs
Pre-hearing Questionnaire for the
Nomination of Neil McPhie to be

a Member of the Merit Systems Protection Board

1. Nomination Process and Conflicts of Interest

‘Why do you believe the President nominated you to serve as a Member of the Merit
Systems Protection Board (MSPB)?

Answer: I believe that the President nominated me to serve on the MSPB because |
am qualified to perform the duties of the position. I believe that my selection was based
on my demonstrated expertise in employment law, my experience in government, and my
education.

Were any conditions, expressed or implied, attached to your nomination? If so, please
explain.

Answer: No.

What specific background and experience affirmatively qualifies you to-be-a Member of
the MSPB? . :

Answer: I bring to this position approximately 27 years experience as an
employment lawyer. 1 have represented the interests of management and employees.
Through this experience, I have become intimately familiar with the myriad of issues that
give rise to workplace disputes and counseled clients on effective measures to resolve
such disputes. For four years, (1998-2002) I ran a state agency that handled grievance
cases. As an adwministrative adjudicator, I have taken positions guided by principles of
objectivity, fairness and an unbiased interpretation and application of the law and
personnel policies. 1 successfully led that organization through significant organizational
change and tough economic conditions.

Have you made any commitments with respect to the policies and principles you will
attempt to implement as a Member of the MSPB? If so, what are they and to whom have

the commitments been made?

Answer: T have made no such commitments.

Page 1 of 13
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5 If confirmed, are there any issues from which you may have to recuse or disqualify
yourself because of a conflict of interest or the appearance of a conflict of interest? If so,
please explain what procedures you will use to carry out such a recusal or

disqualification.
Answer: I cannot think of any issue that would create a contlict of interest.

However, should any issue arise during my tenure that might raise any ethical questions
relating to my participation, I would consult with the appropriate ethics officers, and, if it
were appropriate, recuse myself.

1. Role and Responsibilities of a Member of the MSPB

6 What is your view of the role of a member of MSPB?

Answer: As a Member of the MSPB, my basic role would be to adjudicate cages in
a fair and objective manner, consistent with the governing statutes, regulations, case law
and policies. My role with respect to my fellow Board Members would be to work
towards a common effort of handling cases in a fair and expeditious fashion. Iloock
forward to a collegial and professional relationship with Chairman Marshall and the third
Member, upon his/her nomination by the President and confirmation by this Body. I will
work to ensure that the Board fulfills its adjudicatory, studies, and regulatory oversight
functions. In addition, my role would be to assist the Chair with any administrative
responsibilities affecting the operations and mission of the Agency.

7. In your view, what are the major challenges facing MSPB? What do you plan to do,
specifically, to address these chatlenges?

Answer: 1 do not profess to know the major challenges facing the MSPB. I expect
that a major challenge facing the MSPB is to continue to adjudicate and process cases
carefully, fairly, judiciously, and expeditiously. Ibelieve also that the Board should
continue to assess its case management processes to identify additional improvements
that would further the more efficient adjudication of cases without compromising due
process and the quality of its decisions. I intend to work diligently with all Board
members to successfully address any challenges that arise during my tenure on the Board.

Page2of 13
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How do you plan to communicate to the MSPB staff on efforts to address relevant issues?

Answer: 1 believe in open communication. It has been my experience that this
communication style fosters the open exchange of ideas. I therefore intend to have an
open door policy at the MSPB. Iintend to work through the Office of the Chairman on
administrative matters. On matters involving case review and advice, I intend to deal
directly with MSPB attorneys and supervisors through memeoranda, e-mails, oral
discussions and other available means of communication.

1L Policy Questions

‘What lessons learned, if any, can you bring to the federal employee redress system based
on your experience as the Director of the Virginia Department of Employment Dispute
Resolution or other relevant experience in the positions you have held?

Answer: 1 believe that the federal employee redress system will benefit significantly
from the many lessons I learned from previous positions I have held and as Director of
the Virginia Department of Employment Dispute Resolution (EDR). My long and
intimate exposure to real life employment disputes has sensitized me to the need to ferret
out and effectively address the underlying reasons for workplace disputes. As an
advocate, I worked painstakingly to develop the relevant facts and to mold persuasive
legal argument around clear themes. [ bring that skill and thoroughness to the Board. At
EDR1 honed those skills necessary to be an effective impartial adjudicator. Ileamed the
importance of not taking or giving the appearance of taking sides in a dispute. I also
came to understand more clearly the importance of fostering meaningful relationships
with the legisiative branch of government based on candor and openness. I developed
more fully a leadership style based on active listening, encouraging involvement on the
part of stakeholders, and creative thinking and planning. I learned the importance of
developing common sense policies. | believe, for example, that the Board should
constantly reevaluate its internal systerns to ensure that all Board members participate
fully in significant management decisions.

Do you believe that it would be beneficial and appropriate for the MSPB to identify
systemic and recurring issues in the cases that the Board reviews that if acted upon by
Congress, agencies, and employees would improve the federal government’s civil service
system and personnel practices, and reduce the need for and costs of litigation? If so,

» How might MSPB go about identifying such systemic and recurring issues?
» How might Congress, agencies, and employees be made aware of these issues?
Page 3 of 13
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» Please explain whether you have any concerns that such activities might be
inappropriate in light of the Board’s quasi-judicial mission.

Answer: I believe that agency management and employees would benefit greatly
from the adoption of measures that improve the civil service system and personnel practices and
reduce the need for and costs of litigation. For that reason, I believe that MSPB should continue
to play a role in identifying and reporting on areas in need of such improvement. However,
because MSPB's mission is quasi-judicial, these efforts must be carefully managed.

I am not familiar with MSPB data collection efforts. In connection with its studies
function, it seems to me that in order to identify problem areas in the civil service system as a
whole, MSPB must have access to meaningful data. MSPB should develop mechanisms to work
collaboratively with universities and private think tanks. Thus, I would begin by reviewing the
scope of the data collected by, or available to MSPB. For example, MSPB cases may suggest
certain recurring problems in the frequency and type of discipline administered by agencies. In
the state system, and probably in the federal system, most disciplinary actions are uncontested.
MSPB should therefore have access to all disciplinary actions taken whether or not they are
grieved.

MSPB cannot make its observations in cases. It has to confine its observations and
recomumendations to reports to the President, Congress and other interested parties.

The Board's quasi-judicial mission should not be compromised. Therefore I believe that
the Board must continue fo carefully monitor its reporting activities so as not to give the
appearance of having predetermined its rulings on certain issues based on conclusions published
in its studies reports. MSPB has the statutory obligation to conduct periodic studies of the civil
service and other merit systems. This obligation is important and must be carried out. However,
in selecting studies, the civil service system may benefit from the Board's inclusion of topics that
are linked to the Board's adjudicatory functions.

11.  The appeals process administered by MSPB has been characterized as being legally
complex, with court-like features.

The process has been described as not always being user friendly. Do you believe that
MSPB, as an administrative agency rather than a court, must achieve a balance between
making its processes “user friendly” to appellants and yet appropriate to deal fairly and
consistently with the complex issues presented to it? If so, how can that balance be
achieved?

The appeals process can be daunting for appellants, particularly those not represented by
an attorney. Shonld MSPB assist pro se appellants in exercising their rights to due
Paged of 13
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process? If so, what assistance should MSPB provide? What else can and should MSPB
do to reduce the burden on appellants?

Some survey data show that some managers avoid taking appropriate personuel
actions against employees because of what they perceive to be a burdensome appeals
process. Do you believe that this is a valid concern, and, if so, what, if anything, do you
believe MSPB can and should do to reduce the burden on managers who take appropriate
personnel actions?

Apswer: Accessibility is a fundamental tenet of Anglo-American jurisprudence.
Therefore it is imperative that judicial courts and administrative forums be perceived as
aceessible, be accessible in fact, and by extension, user-friendly to all parties. Ibelieve
that it is a difficult challenge for an administrative tribunal (and a court) to strike the
appropriate balance between assisting either party and maintaining impartiality. I do not
believe that a blanket rule can be established for all cases. [ believe that the degree of
MSPB assistance to either party, should vary from case to case depending on a variety of
factors such as the nature of the issues, the sophistication of the parties, and whether or
not the parties are represented by counsel. The guiding principle for MSPB must
continue to be impartiality. MSPB cannot be viewed as an advocate for either party,
otherwise its decisions would Jack credibility.

MSPB can do (and probably is already doing) a number of things systemically to
assist appellants. MSPB should continually reexamine its procedures to ensure that they
are easily understandable, not cumbersome, and not a trap for the unwary. MSPB should
continue to develop and disserninate free of charge, brochures, FAQ's, and other
informational materials on how to take a case through its process. MSPB judges should
issue comprehensive pretrial orders. MSPB should ensure that its judges receive training
inrecent developments in the law, docket and case management, and possess appropriate
judicial temperament. The Board should continue to build a cultre around the maxim
that "win or lose, a party must feel that he/she has been heard.”

[ do not know whether a burdensome MSPB appeals process deters managers
from taking appropriate personnel actions. If the appeals process does that then it should
be streamlined. I suspect however, based on my state agency experience, that that
perception is more myth than reality. EDR discovered that the majority of disciplinary
actions are not grieved. And the majority of disciplinary actions grieved are decided in
favor of management. [ anticipate that the statistics are similar in the federal system. I
believe that the misperception exists for a number of reasons. Some managers do not
understand personuel rules and procedures. Others don't understand how and when to
discipline and terminate employees. Still others avoid taking discipline because they do
not want to be perceived as a 'bad guy." Agencies have a continuing obligation to ensure
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that their managers are properly trained. I believe that MSPB should collect and share
case data to dispel such myths. In addition, I believe that MSPB should educate the users
of the system to the understanding that consistent decisions are fostered through the
application of legal standards, some of which are unavoidably complex

Some cases require lengthy and complex decisions. What will you do to help ensure that
the Board’s decisions are written in such a manner that they can be easily understood and
implemented by both agencies and employees?

Answer: The Board has already taken steps to improve the quality of its opinions. It
has, for example developed a uniform decision format, developed and maintain templates
on recurring issues that are easily accessible to MSPB attorneys and judges. I believe that
the Board has to continue to look for ways to further improve quality. I would
recommend that the Board clearly communicate to MSPB attorneys, its expectations for
writing opinions. I believe that opinions must be written in plain English, use fewer
acronyms and fooinotes with substantive text, and organized around clearly defined
issues.

The time taken by MSPB administrative judges to process initial appeals has remained
fairly stable since FY 1995, averaging about 100 days. However, according to MSPB’s
2001 Performance Report, the average time the Board has taken to review initial appeals
stood at 214 days in FY 2001, up from 176 days in F'Y 2000. What would you propose to
expedite Board review?

Answer: In 1989-91 1 chaired the Virginia State Bar's (VSB) Special Committee to
reduce Litigation Costs and Delays. As a result of my committee’s recommendation, the
VSB adopted for the first time, time standards for civil cases. [ was also a member of the
Eastern District Virginia Advisory Group (1991-95) that conducted a similar review
under the Civil Justice Reform Act for the federal district court. Having practiced for 16
years in the "rocket docket," as the Fourth Circuit is commonly described, I believe that
cases can be decided quickly without sacrificing quality or faimess.

I believe that the majority of MSPB cases can and should be decided
expeditiously. I would recommend that the Board establish, based on historical and
realistic numbers, the time it should take to decide an MISPB case. I know that a number
of factors may influence the time it takes to decide a particular case, as for example.
complexity, volume, case tracking and management systems, quality and quantity of
reviewing personnel, agency culture etc. I would propose that the Board conduct a study
to determine which factors are contributing to delay and work creatively to eliminate any
systemic cause for the delay. I would also create a strike force o address the current
backlog. I would ensure that the Board has an effective case docketing and tracking
system, and require that managers and reviewing attorneys be held accountable for
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expediting cases for Board review. Finally, in order that the Board jtself may be held
accountable for expediting decisions, I would propose the adoption of a performance time
standard for Board members.

The average processing time takes into account cases that are dismissed or settled.
However, cases that are heard by an administrative judge and fully reviewed by the Board
take longer, on average. The last time MSPB published its Report on Cases Decided,
data showed that in fiscal year 1999, the average time for a decision from a hearing of an
initial appeal was 171 days, and the average time for the Board 10 decide cases in which a
petition for review was granted was 390 days, for a total of about 560 days. In addition to
attempting settlement, what other options would you suggest to reduce the length of time
to decide such cases?

Answer: In addition to the strategies discussed in my answer to Question 13, I
would suggest that MSPB judges be properly trained in case management techniques, and
have the ability and resources necessary to produce timely, well reasoned and well written
opinions. T would streamline the Board's internal procedures to avoid duplication of
responsibilities. I would examine the Board's rules to seek to streamline and speed up the
case procedures. For example, I would recomimend that the Board consider adopting a
rule that continuances are rarely granted and only in extreme circumstances such as the
death of a party etc.

MSPB’s performance plan for fiscal years 2002 and 2003 contains processing time goals
for issuing decisions and also contains goals for quality (e.g., maintaining or lowering the
percentage of cases remanded or reversed). What are your thoughts about linking case
review timeliness goals and quality goals to MSPB’s performance standards for
administrative judges and attorneys? What do you consider to be the advantages and
disadvantages of such a linkage?

Answer: AtEDR, {(and other state agencies) the goals expressed in the agency's
strategic plan are major factors in performance plans for individual employees, as
appropriate to that employee's position. That linkage has worked well. I believe that it
would work as well at MSPB, Advantages include educating individual staff on their role
in fulfilling the overall mission, promoting a shared responsibility for fulfilling the
mission and goals of the agency, building an esprit de corps through all levels of
employment, and fostering a culture of accountability.

Some cautions must be considered. Since the full scope of the individual s
performance must be considered, timeliness goals and quality should be major factors,
never the sole factors. The goals must be realistic and feasible. Managers must have the
flexibility to take into account the ebb and flow of cases and resources and other setbacks
that could not be anticipated. Also, it takes time and resources to develop and implement
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good performance measures. The success of such a plan would depend on the ability of
MSPB officials to persuade staff to accept the merits of the plan. Such acceptance would
require good communication and knowledgeable managers.

Timeliness is one measure of performance. Quality of decisions is another measure.
What are approptiate indicators that could be used to measure the quality of MSPB
decisions? How can the competing goals of timeliness and quality be balanced?

Answer: As] intimated in my response to Question 13, I do not view the goals of
timeliness and quality necessarily to be mutually exclusive. Nevertheless MSPB
managers and Board members must be vigilant in ensuring that one is not sacrificed in
favor of the other for no compelling reason. For example, an administrative judge may
issue excellent decisions but he or she may not be good at managing their docket. The
challenge in such a situation may be to help the judge manage his docket rather than
extending the timeline. It seems to me the Board has to work hard to nurture a culture
wherein the twin goals of timeliness and quality are not only compatible but desirable and
attainable. And as I observed in Question 135, the goals must be realistic and feasible.
Managers nmust have the flexibility fo take into account the ebb and flow of cases and
resources and other setbacks that could not be anticipated.

A variety of indicators may measure the quality of MSPB decisions. Reversal
rates can measure the Board's ability to issue legally correct opinions. But there are other
quality issues embedded in opinions that reversal rates will not measure. The Board
should conduct periodic surveys of a statistically viable sample of parties to determine
such things as professional demeanor, conduct of hearings, timeliness of hearing and
written decision, knowledge, familiarity with relevant procedures and policies, and the
readability and understandability of the written decision.

One factor that helps reduce average case processing time is that MSPB settles more than
half of the initial appeals it receives that have not been dismissed. This percentage is
even higher in adverse action cases—72 percent in fiscal year 2001, There are concerns
that there is an undue emphasis and pressure to settle cases. What are your views on
settling a case without a hearing on the merits? In this regard, what guidelines do you
think should be followed 1o help ensure that parties are not being forced into settlements
that might be unfair, unwise, or prevent due process from being served?

Answer: As atrial lawyer, [ have been strong-armed into settling cases. It has left
me with misgivings. [ have sometimes felt that the judge had predetermined the outcome
and that my client would not get a fair trial if settlement were rejected. The decision to
settle a case has to be voluntary and works best when the parties are fully informed.
Otherwise, a party may feel cheated and would corplain of being forced or duped into
settlement through misrepresentation, coercion or duress. However, properly
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administered settlement processes can be effective tools for resolving disputes. 1 believe
that MSPRB can help parties reach informed decisions to settle cases through such
processes as mediation, early neutral evaluation, and settlement conferences by non-
MSPB third parties. In this way, MSPB can maintain its neutrality and at the same time
help the redress system.

18.  According to the MSPB’s Fiscal Year 2001 Annual Report, MSPB’s Alternative Dispute
Resoluation (ADR} Working Group (established by the former Chairman in fiscal year
2000) continued its work in FY 2001. The Group has a twofold purpose—to explore
ways in which the Board can expand its existing ADR program with respect to appeals
after they are filed with MSPB, and to prepare for the possible enactment of legislation
(HL.R 1965) authorizing the Board to conduct a voluntary early intervention ADR pilot
program to try to resolve certain personnel disputes before they result in a formal appeal
to MSPB. In fact, at the end of FY 2001, the Board entered into a contract with two ADR
experts to develop a proposal for expanding the Board’s use of ADR techniques and to
conduct mediation training. However, several other entities also are involved in resolving
disputes (e.g., the Equal Employment Opportunity Comrmission, the Federal Labor
Relations Authority, and the Office of Special Counsel) or encouraging the use of ADR
{e.g., OPM, the Interagency ADR Task Force, the Federal Mediation and Conciliation
Service). Given these circumstances:

Do you believe that MSPB should play a role in promoting the use of ADR
and training federal staff in ADR techniques?

«If so, how should that role be exercised?

«How should MSPB’s role be coordinated with, or differentiated from, the role
of other federal entities with similar responsibilities or interests to help ensure
efficiency and consistency in federal workplace ADR policy and practice?

Answer: First I want to state clearly that I am a proponent of ADR. AtEDR [rana
mediation program that relied on volunteer mediators that were trained by EDR. [ believe that
MSPB should play a role in promoting the use of ADR in MSPB cases. I am less certain that
MSPB should play a role in training federal employees in the use of ADR techniques for
situations that are not linked to grievance rights, e.g., an allegation that "I cannot get along with
my coworker.” In my view MSPB should avoid duplicating the resources currently available for
ADR training generally. Rather MSPB should develop strategies to promote collaboration with
existing resources.

19.  Legislation' creating the Department of Homeland Security, which will assimilate some
170,000 federal employees from 22 agencies, allows the Secretary of Homeland Security

'P.L. 107-296.
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flexibility in establishing the department’s personnel system. The enabling legistation
authorizes the Secretary of Homeland Security, in regulations prescribed jointly with the
Director of the Office of Personnel Management, to establish a human resources
management system for the Department that may waive, modify, or otherwise affect
certain employee appeal rights to MSPB.? But the legislation establishes specific
requirements for any such regulations, and requires the Secrstary to consult with the
MSPB before issuing such regulations. The legislation also specifically provides that any
such regulations may modify procedures under chapter 77 of title 5, United States Code
{dealing with employee appeals to the MSPB) only insofar as such modifications are
designed to further the fair, efficient, and expeditious resolution of matters involving the
employees of the Department. Given these requirements, what are your views with
regard to —

. what role the MSPB should play in assisting the Departiment of Homeland
Security in developing regulations for employes appeals, and

. the nature of the modification to the procedures under 5 U.S.C. chapter 77 that
may be considered as furthering the fair, efficient, and expeditious resolution of
matters involving the Department employess.

Answer: As the statute recognizes, the MSPB has an important role to play in the
development of an appeals process that adequately protects the due process rights of DHS
employees. MSPB can provide meaningful advice with respect to the promulgation of
regulations to provide for the fair, efficient and expeditious resolution of workplace
disputes. I would recommend that the Board proactively consult with OPM and DHS to
determine whether the Secretary intends to establish a separate Human Resources
Management System for DHS and, if so, to advise them on best practice provisions and
procedures. That consultation should begin early in the process so that OPM and DHS
could get the full benefit of MSPB's expertise before regulations are finalized.

20.  MSPB and OPM both have responsibility for oversight of the merit system and both
agencies have issued reports on the merit system that identify similar issues. What is
your understanding of the differences Congress intended in how each agency should
perform this role? What is your understanding of the differences in how each agency
currently performs these roles? Is it desirable and possible to consolidate these roles and
if so, how would you recommend doing so? Should any other changes be copsidered in
the respective responsibilities of MSPB and OPM for merit system oversight?

* Section 841.
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Answer: 1 do not have sufficient information or knowledge to answer this question
fully. Rather I would offer some observations based on my prior experience at EDR.
Consolidation can promote efficiencies but not if core functions are different. OPM
creates the fabric of personnel rules. MSPB resolves disputes when those rules are
breached, and through its studies function, examines the implementation of those rules.
With such fundamentally different core functions, it may be difficult or impossible to
consolidate functions, Then there is the perception issue that could be exacerbated by
consolidation. Because OPM creates the fabric of rules, it may be viewed by employees
as an organ of management. Because MSPB adjudicates cases initiated by employee
appeals, it may be seen by management as an organ of employees. It may be that the
review process is best served by having both agencies continue to evaluate the merit
system through their respective lenses.

On May 9, 2000, the MSPB held that the Office of Special Counsel (0SC) could be held
liable to pay attorney fees in disciplinary action cases if the accused agency officials were
ultimately found “substantially innocent” of the charges brought against them.® It has
been argued that sanctioning an award of fees in such cases, even where the decision to
prosecute was a reasonable one, has a chilling effect on OSC’s ability to bring charges
due to budget constraints and is against the public interest and contrary to congressional
intent of the Whistleblower Protection Act. In order to address these concerns, on
November 19, 2002,4 the Senate Committee on Governmental Affairs favorably reported
S. 3070 which contained a provision requiring the employing agency, not OSC, to
reimburse the prevailing party for attomey fees in a disciplinary proceeding brought by
OSC.

O8C has expressed serious concern about the impact that the May 9, 2002, decision could
have on OSC’s ability to seck the discipline of agency officials who violate the
Whistleblower Protection Act. What is your view of OSC’s concern? Do you agree with
the provisions of S. 3070 that address this issue?

Answer: As the Federal agency with the lead responsibility for enforcing the
Whistleblower Protection Act, [ can understand OSC's concern about any decision that
might impair its ability to protect the rights afforded by the statute. On the other hand, I
firmly believe that the effective administration of justice requires that a balance be
achieved between the protection of such rights and the discouragement of frivolous

*Santella v. Office of Special Counsel, 86 MSPR 48 (2000).

1S. Rep. No. 107-349 (2002).
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claims. If an action is frivolous when filed, and the filing attorney knows or should have
known that the claim lacks merit, the attorney is required to voluntarily dismiss the case.
Sanctions may be appropriate where an attorney filed or failed to dismiss a non-
meritorious action. However, because I am not familiar with the circumstances of the
case cited, I respectfully decline to speculate regarding the bona fides of OSC's concern or
the responsiveness of legislation to address that concern.

In 2000, the Federal Circuit held that the MSPB lacked jurisdiction over an employee's
claim that his security clearance was revoked in retaliation for whistleblowing.® The
Court held that the MSPB may neither review a security clearance determination nor
require the grant or reinstatement of a clearance, and that the denial or revocation of a
clearance is not a personnel action. As a result of this decision, an employee’s security
clearance may be suspended or revoked in retaliation for making protected disclosures,
the employee with a suspended or revoked clearance can be terminated from his or her
federal government job, and MSPB may not review the revocation. According to the
OSC, revocation of a security clearance is a way to camouflage retaliation.

To address this situation, the Senate Committee on Governmental Affairs favorably
reported S. 3070 on November 19, 2002,° which contained a provision making it a
prohibited personnel practice for a manager to suspend, revoke or take other action with
respect to an employee's security clearance in retaliation for the employee blowing the
whistle. The bill further stated that the MSPB or a reviewing court could, under an
expedited review process, issue declaratory and other appropriate relief, but may not
direct the President to restore a security clearance.

What would be the impact on the MSPB if such a proposal were to become law? How
would MSPB handle the expedited process?

Answer: 1 do not know MSPB's operations well enough to respond adequately to
this question. As a general proposition, whistleblowers ought to be protected from
retaliatory discipline or termination. On the other hand, the President cught to have the
ultimate authority to determine whether the security clearance of a particular individual
must be restored. The legislation strikes the balance by authorizing declaratory and other
appropriate relief, but does not mandate the restoration of the security clearance. Thus to
the employee, the remedy may be inadequate.

1 imagine that the legislation would have an impact on MSPR's resources in that it
would give the Board jurisdiction over a new category of cases. Again, because I am not

‘Hesse v. State, 217 F. 3d 1372 {Fed. Cir. 2000).

63, Rep. No. 107-349 (2002),
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sufficiently familiar with the Board's operations, I cannot speculate as to how MSPB
would handle the expedited process should the bill become law. I can say, however, that
if the bill is enacted, and I am confirmed as a Member of the Board, I would work to
ensure that appellants receive full and fair consideration of their claims.

IV. Relations with Congress

23. Do youagree without reservation to respond teo any reasonable summons to appear and
testify before any duly constituted committee of the Congress if you are confirmed?

Answer: Yes.

24, Do you agree without reservation to reply to any reasonable request for information from
any duly constituted commitiee of the Congress if you are confirmed?

Answer: Yes.
V. Assistance

25, Arethese answers your own? Have you consulted with the MSPB or any interested
parties? If so, please indicate which entities.

Answers These are my answers. I consulted with MSPB staff with respect to some

questions in Section 111
AFFIDAVIT

I, Neil A. G. McPhie , being duly sworn, hereby state that I have read and signed the
foregoing Statement on Pre-hearing Questions and that the information provided therein is, to the
best of my knowledge, current, accurate, and complete.

A%
Subscribed and sworn before me this 7% day of 4/@/7 , 2003,

ogrdd /’7/2@/&'&‘{4

Notary Public

VenessaM, Gra
Notary Public, District of Columbia
My Commission Expires D4-14-2007
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% ’t%‘;\ United States
z 2 Office of Government Ethics
2 & 1201 New York Avenue, NW., Suite 500
%”Ny Washington, DC 200053517
HEN

July 11, 2002

The Honorable Joseph I. Lieberman
Chairman

Conmittee on Governmental Affairs
United States Senate

Washington, DC 20510-6250

Dear Mr. Chairman:

In accordance with the Ethics in Government Act of. 1978, I
enclose a copy of the Ffinancial disclosure report filed by
Neil A. McPhie, who has been nominated by President Bush for the
position of Member of the Merit Systems Protection Roard.

We have reviewed the report and have also obtained advice from
the Merit Systems Protection Board concerning any possible conflict
in light of its functions and the nominee's proposed duties.

Basad thereon, we believe that Mr. McPhie is in compliance
with applicable laws and regulations governing conflicts of

interest.

Sincerely,

/Q% L. a//kﬂ,ws boo e

Amy L. Ceowmstock
Director

Enclosure

OGE-

Augost 1
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Questions Submitted for the Record by
Senator Daniel K. Akaka
for the Nomination of
Susanne T, Marshall
to be Chairman of the Merit Systems Protection Board (MSPB)

May 16, 2003

1. The Department of Homeland Security (DHS) has been granted flexibility to waive chapter 77
of Title § relating to federal employee appeals. As you know, the Federal Aviation
Administration (FAA) was granted similar authority in 1996. However, Congress reinstated
MSPB appeal rights in 2000 after FAA employees and managers expressed concern that the
internal process was unfair and biased. Employees were also concerned over how the new
system would interpret civil service laws since there was no requirement to follow MSPB case
law.

Based on your knowledge and experience in employee rights and appeals, what are some best
practices that should be included in any appeals system?

Answer:

Any appeals system should guarantee due process for the appellant and ensure fair treatment of
both parties. It should also be understandable to the parties and provide for expeditious
resolution of their dispute. To that end, I believe that an appeals system should provide for an
employment dispute to be resolved by a neutral, disinterested third party. It should provide the
appellant a right to a hearing, once jurisdiction has been established, unless there are no material
facts in dispute. The appeliant also should have the right to a representative of his or her cheice.
The system should clearly set forth the burden and degree of proof required of each party, and it
should provide for enforcement of the neutral third party’s decision.

Beyond that, there are a number of modifications to the appeals procedures prescribed by Chapter
77 of Title 5 that could be made, where warranted for a particular agency. For example, the right
to judicial review could be limited to cases involving significant issues affecting civil service
law. There are also modifications that could be made to the appellate procedures prescribed by
the Board’s regulations. For example, a time limit could be established for the parties to
complete discovery. I believe that the purpose of the requirement in the Homeland Security Act
that the Secretary and OPM Director consult with the MSPB prior to implementing regulations
governing appeals in DHS is to allow us to explore such modifications with those officials. This
consultation should contribute to the development of an appeals system for DHS that retains
basic due process rights for DHS employees while providing for expeditious processing of DHS
appeals.

2. One of the main reasons agencies give for seeking a waiver from chapter 77 of Title 5 is the
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length of time it takes to remove or discipline poor performers or those employees who engage in
actionable misconduct. What factors contribute to the length of time it takes to discipline or
remove these employees? Do you believe that the average time it takes for a matter to be
resolved by the MSPB is reasonable?

Answer:

In response to the first question, I believe that many of the factors identified in the National
Performance Review (NPR) 10 years ago still contribute to the length of time it takes to
discipline or remove poor performers or employees who engage in actionable misconduct. The
NPR findings have been substantiated by several MSPB studies on poor performers and two
major reports by OPM since the time the NPR issued its report in 1993. These studies found that
in both performance and misconduct cases, lack of management support for taking appropriate
action is a contributing factor. As I stated in my answers to the pre-hearing questions, this may
stem, in part, from a misperception by agency managers that taking action will almost always
result in an appeal to the MSPB and that the agency’s action is likely to be reversed. In fact, our
experience and our case statistics do not support that belief. These studies showed that in
addition to the lack of management support, managers cited too little time, a lack of confidence
in the system, a lack of training, and a dislike of confrontation as reasons for not taking personnel
actions. Thirty to forty percent of managers reported that they had difficulty defending a decision
to take action within their agencies. They also reported difficultics in developing performance
improvement plans and having discussions with employees about performance problems. They
stated that there was little incentive to fake on performance problems because they were not
penalized in terms of staff reductions and, in fact, were often faced with the prospect of not being
allowed to replace an employee removed for poor performance.

The NPR also concluded that the 30-day notice period required by law before taking action is too
long. With respect to performance cases, it cited as the most frequent reason for the difficulty in
removing poor performers, inadequately developed performance standards. The report also
stated that the length of time poor performers are given to demonstrate improved performance is
often excessive. To deal with these problerns, the NPR made the following recommendations:
(1) reduce the notice period required by law to 15 days; (2) extend the waiting time for a within-
grade pay increase by the amouni of time an employee’s performance does not meet
expectations; (3) develop an agency culture that supports taking action against poor performers;
and (4) provide training for agency managers in performance management. The first two
recommendations, as well as changes to the statutory requirements for performance improvement
periods, can be accomplished through legislation. It is much more difficult, howevet, to bring
about changes in agency cultures. Also, development of effective performance management
systems and training for managers in operating those systems will require sufficient financial and
human resources.

In response to the second question, I believe that the average time it takes for a matter to be
resolved by the MSPB is reasonable. About 80 percent of all appeals filed with the MSPB are
completed at the regional/field office level, when an initial decision issued by an administrative
judge becomes final, In FY 2002, the average processing time for cases in the regional/field
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offices was 96 days—just over 3 months. The successful settlement program in our
regional/field offices also contributes to the efficiency of our case processing at that level. Of the
appeals that are not dismissed for lack of jurisdiction, untimely filing, or other reasons, about half
are settled. The average processing time for settled appeals in F'Y 2002 was 83 days.
Furthermore, our administrative judges frequently achieve global settlements that dispose of not
only the MSPB appeal but also a related EEO complaint or court case. Of the 20 percent of
appeals that are brought to the Board at headquarters on petition for review of the initial decision,
approximately 25 percent are closed in approximately 60 days. While the Board’s average
processing time for all petitions for review was 205 days in FY 2002, that number reflects the
fact that for most of that year, the Board had only two members. In addition, the MSPB average
processing times at both the regional/field office level and the Board headquarters level are
considerably better than the processing times at other agencies dealing with various types of
disputes between employees and their employers.

3. A number of Federal Circuit Court interpretations of the Whistleblower Protection Act are
inconsistent with congressional intent. A primary example is the meaning of the term ‘any
disclosure.” In 1994, the Committee on Governmental Affairs reaffirmed language from the
1988 Senate Committee report and explicitly stated that ‘any’ means ‘any.’

OSC, the Board and the Courts should not erect barriers to disclosure that will limit the
necessary flow of information from employees - who have knowledge of government
wrongdoing. For example, it is inappropriate for disclosures only to be protected if made
for certain purposes, to certain employees or only if the employee is the first to raise the
issue....The plain language of the WPA extends to retaliation for ‘any’ disclosure,
regardless of the setting of the disclosure, the form of the disclosure, or the person to
whom the disclosure is made. (S. Rept. No. 100-413, at 13 and S. Rept. No. 103-358, at
18.)

Nonetheless, the Federal Circuit has erected nearly every barrier listed in the Committee repor’t.l
As a member of the MSPB, how do you reconcile this contradiction?

Answer:

As the Committee knows, the Board is bound to follow the precedent of the Federal Circuit.
Further, it is not necessarily my role to defend or criticize the decisions of the Federal Circuit.
With that in mind, I have the following thoughts on your question concerning the court’s
opinions in Horton, Willis and Meuwissen. Rather than discuss those three decisions, I will
discuss the court’s opinion in Huffiman v. Office of Personnel Management, 263 F.3d 1341 (Fed.

See Horton v. Depr. of Navy, 66 F. 3d 279 (Fed. Cir. 1995) (stating that disclosures to
co-workers, the wrong-doer, or to a supervisor are not protected), Willis v. Dept. of Agriculture,
141 F. 3d 1139 (Fed. Cir. 1998) (stating that disclosures made in course of normal job duties are
not protected), and Meuwissen v. Dept. of Interior, 234 F. 3d 9 (Fed. Cir. 2000) (stating that
disclosures of information previously known are not protected).
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Cir. 2001), which was issued after Horton, Willis and Meuwissen. There, the court set forth one
of its most comprehensive statements regarding the meaning of the term “any disclosure™ in the
WPA. The court also tried to explain its earlier decisions in Horfon and Willis.

As 1 read Huffman, the court was not saying that “any” does not mean “any.” Instead, the court
focused on what Congress meant when it used the word “disclosure.” Thus, any disclosure is
protected if it is in fact a disclosure.

The term “disclosure” is not defined in the WPA. The court therefore used a commonly
employed principle of statutory interpretation by looking at the ordinary meaning of the word
“disclosure.” Id. at 1349. Using dictionary definitions, the court found that the word means
something that was hidden or not known, the act of uncovering something that was hidden from
view, revealing facts not previously known, or laying open to view. Id. at 1349-50. The court
found it “quite significant” that Congress in the WPA did not use a word that, in the court’s
view, had a more expansive meaning, such as “report” or “state.”

The court examined congressional intent in light of what it found te be the ordinary meaning of
the word “disclosure.” The court acknowledged that Congress intended the WPA’s coverage to
be broad. Id. at 1350. The court, however, concluded that Congress, in using the word
“disclosure,” did not intend the WPA to be s0 broad as to include every complaint made by an
employee to a supervisor about the supervisor’s conduct. Jd. According to the court, such
disagreements are a normal part of everyday work life. Thus, the court reasoned that if every
report to a supervisor about the supervisor’s own alleged misconduct were a protected disclosure,
“virtually every employee who was disciplined could claim the protection of the Act.” Id.

In Huffinan, the court admitted that its case law on the issue of what is a “disclosure” “has not
always been clear.” Id. at 1351-52. To clarify its case law, the court examined the legislative
history of the WPA and, with the exception of a statement made i 1994 by Representative
McCloskey, found no “clear evidence” that the WPA was designed to protect employees for
reports made as part of their of normal duties. Id. at 1353. When the court looked at the
legislative history of the 1978 and 1989 Acts, it found that the drafters intended to protect
disclosures made to entities such as Congress or the press. Id.

As for the 1994 statement by Representative McCloskey, the court found that the disclosure
provisions were not amended to conform to Representative’s MeCloskey’s view of the scope of
the WPA. Id Tt was “significant” to the court that Congress in 1994 did not amend the WPA to
address the issue of'what is a “disclosure.” From all of this, the court concluded that Congress
meant to leave the matter of what is a “disclosure” to “judicial resolution under the existing
language of the Act.” Id.

The court found that there could be a “disclosure” within the meaning of the WPA where an
employee reports alleged wrongdoing outside of normal channels or where the report is not part
of the employee’s regular duties. 7d. at 1354, The court found that Mr. Huffman’s claims of
falsification of Government documents and illegal hiring practices were sufficiently serious to be
disclosures of either gross mismanagement, gross waste of funds, or abuse of authority. /d. at
1355, It therefore sent the case back to the Board for further proceedings.



185

In my responses to the Committee’s pre-hearing questions regarding the court’s decision in
LaChance v. White, 1 stated my view that a Federal Circuit decision should not be overread and
should be limited to the holding and facts of the case which was before the court. This principle
was set forth in dskew v. Department of the Army, 88 M.S.P.R. 674 (2001). There, I and my
fellow Board members cautioned that “Willis should not be cited for broad propositions, nor
should isolated statements from Willis be posited as general rules.” Id. § 12. “Rather, the unique
facts of Willis limit its usefulness in determining whether a disclosure was protected
whistleblowing.” Id. The same goes for Huffinan.

In my earlier written submission to the Comumittee, I also described the Board’s recent decision
in Rusin v. Department of the Treasury, 92 M.S.P.R. 298 (2002). In Rusin, the Board stated that
an appellant establishes Board jurisdiction over an IRA appeal by simply exhausting proceedings
before the Office of Special Counsel and making non-frivolous allegations that he made a
protected disclosure that was a contributing factor in a covered personnel action, Thus, Rusin
permits the Board to reach the merits of a whistleblower appeal if the Board finds that the
appeltant has made non-frivolous allegations of a protected disclosure, personnel action, and
contributing factor. Rusin is relevant to your question for the following reasons.

First, if it is arguable whether a disclosure is protected under Horron, Willis or Huffman, the
Board can give the appellant the benefit of the doubt, find that he made a non-frivolous allegation
that his disclosure was protected, take jurisdiction over the appeal, and decide the case on the
merits. The Board’s remand decision in Hyffinan is a good illustration of how Rusin can work.
The evidence in Huffman made it debatable whether the appellant could have had a reasonable
belief that he was making a disclosure protected by the WPA. In particular, the wording of his
memoranda indicated that he may have only been speculating about alleged improprieties.
Huffiman v. Office of Personnel Management, 92 M.S.P.R. 429, {10 and 11 (2002).
Nonetheless, the Board stated:  “Any doubt or ambiguity as to whether the appellant made a
non-frivolous allegation of a reasonable belief should be resolved in favor of affording the
appellant a hearing {on the merits].” /d. § 13 (emphasis added). The Board took note of the
possibility that whistleblowers may understate their accusations if they are bringing sensitive
matters to the attention of their supervisors or if the disclosures are “likely to engender a
defensive or angry reaction from superiors.” Id. Applying Rusin and commor sense, the Board
gave the appellant the benefit of the doubt and remanded for a hearing.

Second, assuming some of an appellant’s disclosures are not protected under Horton, Willis or
Hujfinan, the Board can, under Rusin, take jurisdiction over the entire case and give the appellant
a decision on the merits if he makes a non-frivolous allegation that at least one of his disclosures
was protected. For instance, in Schmuttling v. Depariment of the drmy, 92 M.S.P.R. 572 (2002),
it appeared that one of the appellant’s reports might not have been protecied under the court’s
decision in Huffman. Id. §12 n.]. Using a Rusin analysis, however, the Board took jurisdiction
over the appeal based on a finding that the appellant made non-frivolous allegations that at least
two other disclosures were protected. Id Y 12 and 28. The Board therefore remanded to the
administrative judge with instructions to make additional findings on the agency’s claim that it
would have reassigned the appellant absent the presumed protected disclosures. /d. §31. On
remand, the parties settled. Thus, despite Huffinan, the case proceeded on the merits, and the
parties were able to reach a settlement agreement.
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Questions Submitted for the Record by
Senator Daniel K. Akaka
for the Nomination of Neil McPhie
to be a Member of the Merit Systems Protection Board (MSPB)

May 16, 2003
Question:

1. The Department of Homeland Security (DHS) has been granted flexibility to waive chapter 77
of Title 5 relating to federal employee appeals. As you know, the Federal Aviation
Administration (FAA) was granted similar authority in 1996, However, Congress reinstated
MSPB appeal rights in 2000 after FAA employees and managers expressed concern that the
internal process was unfair and biased. Employees were also concerned over how the new
system would interpret civil service laws since there was no requirement to follow MSPB case
law.

Based on your knowledge and experience in employee rights and appeals, what are some best
practices that should be included in any appeals system?

Answer:

Based on my knowledge and experience as an employment trial and appellate lawyer, any
appeals system must provide both parties with the opportunity to be heard by a neutral,
independent adjudicatory body in order to énsure that both parties are treated fairly. Any appeals
system should provide the parties with the right to a hearing if jurisdiction is established and
there are material facts in dispute. In order for the appeals process to be meaningful, the parties
must be notified of their respective burdens and degrees of proof. The appeliant must have the
right choose a representative of his or her choice during that process. Any appeals system must
also provide the appellant with due process. In the employment law context, this includes
ensuring that a tepured public employee receives oral or written notice of the charges against him
or her, an explanation of the employer’s evidence, and a pre-termination opportunity to present
the employee’s side of the story. Finally, any appeals system should provide an effective
mechanism for enforcing its decisions.

More specifically, if the Secretary of Homeland Security intends to establish a separate human
resources system for DHS, I recommend that DHS and the Office of Personnel Management
{OPM) confer closely with the Merit Systems Protection Board (MSPB) during the
developmental phase of this system. Given the MSPR’s extensive experience with adjudicating
federal employment matters, the MSPB can provide invaluable advice and insights into how to
resolve workplace disputes fairly and efficiently while protecting the due process rights of DHS
employees. The MSPB has an important role to play in the development of a fair and effective
appeals process for DHS. 1recommend that these agencies begin consulting with one another as
quickly as possible so that OPM and DHS can receive the full benefit of the MSPB’s expertise
before DHS finalizes its regulations.
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Question:

2. One of the main reasons agencies give for seeking a waiver from chapter 77 of Title 5 is the
length of time it takes to remove or discipline poor performers or those employees who engage in
actionable misconduct.

. What factors contribute to the length of time it takes to discipline or remove these
employees?

. Do you believe that the average time it takes for a matter to be resolved by the MSPB is
reasonable?

. Has your time working at the MSPB generated any ideas, in addition fo those expressed

in the pre-hearing questionnaire, regarding suggestions for streamlining the appeals
process without reducing employees® trust and confidence in the Board?

Answer:

With regard to first question, the MSPB and other organizations have conducted a number of
studies on the factors that contribute to the length of time it takes to discipline and remove
employees who are poor performers or who engage in misconduect. These studies indicate that
that many managers lack the necessary knowledge, skills, and agency support necessary to timely
discipline problem employees.

These studies ate in line with my own experience working with state agencies. As the Director
of the Virginia Department of Employment Dispute Resolution (EDR), 1 found that some
managers lack basic management and communications fraining. Some mangers do not
understand personnel rules and procedures or do not understand how and when to terminate or
discipline employees. Others are hesitant to come off as “the Bad Guy” or are fearful that their
decision will be grieved.

To reduce the length of time it takes to discipline problem employees, agencies must equip
managers with effective management tools. Agencies should develop performance standards that
are clearer and more measutable, and encourage managers to identify poor performers. Managers
must ensure that employees are aware of the standards against which they will be measured and
notify employees about agency disciplinary policies. Managers need training in performance
management techniques and should give employees regular feedback on their performance.
Agencies should design more effective approaches for helping poor performers improve their
performance, even if poor performers are given less time in which to improve their performance.
Ensuring that managers have the skills and organizational support they need to take appropriate
disciplinary action is a major step toward reducing the length of time it takes to discipline and
remove problem employees.
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With regard to the second question, I believe that the MSPB does resolve the matters before it
within a reasonable time. About 80 percent of all appeals filed with the MSPB are resolved at
the MSPB regional or field office level when an initial decision issued by an administrative judge
becomes final. Currently, these cases are completed in an average of 96 days. The remaining 20
percent of appeals filed with the MSPB typically are cases in which one or both of the parties
petition the full Board for review of an initial decision. Of this 20 percent, the Board resolves
one quarter within about 60 days. Although the average processing time for all petitions for
review during Fiscal Year 2002 was 205 days, the MSPB’s case processing time at both the
regional/field office and Board level is still substantially better than the processing times of other
agencies which deal with employment disputes. Thus, I believe that the MSPB resolves the
matters before it within a reasonable time.

Nevertheless, based on approximately 27 years of experience as an employment lawyer and on
my time working with the MSPB, 1 believe that there are opportunities for streamlining the
appeals process at the Board without reducing the trust and confidence that federal managers,
employees, and practitioners have in the Board. If confirmed, I would work with the Chairman
to create a strike force to address the Board’s current case backlog. Concurrently, I would
propose that the Board periodically reevaluate its system to determine which factors contribute to
case processing delays and help the Board think creatively about how to speed up resolving
cases. Among other things, I would like to clarify whether the Board should make changes to its
case tracking and docketing system and whether the administrative judges have the ability,
training, and resources they need for effective case management. I am also a proponent of using
alternative dispute resolution methods, such as mediation, to resolve cases more expeditiously.
Additionally, I would consider proposing the adoption of a performance time standard for Board
members. Through these and other means, I will actively work to streamline our appeals process.

Moreover, I believe we can reduce the Board’s processing time while maintaining the frust and
confidence of the parties before us. We cannot sacrifice fairness in owr quest for timely
resolutions. To this end, we must ensure that Board opinions remain of the quality that our
reviewing court continues to leave the vast majority of Board decisions unchanged on appeal.
Additionally, the Board should conduct periodic quality checks of how parties to Board appeals
view their experiences with the Board. These surveys would help us determine whether the
parties understood the proceeding and the outcome, and whether they were fairly treated during
that process. By considering the Board’s reversal rate and these “experiential” quality issues
while working to streamline the appeals process, we can keep the Board’s dual goals of
timeliness and quality in balance.



189

Question:

3. A number of Federal Circuit Court interpretations of the Whistleblower Protection Act are
inconsistent with congressional intent. A primary example is the meaning of the term ‘any
disclosure.” In 1994, the Committee on Governmental Affairs reaffirmed language from the
1988 Senate Committee report and explicitly stated that ‘any’ means ‘any.’

OSC, the Board and the Courts should not erect barriers to disclosure that will limit the
necessary flow of information from employees who have knowledge of government
wrongdeing, For example, it is inappropriate for disclosures only to be protected if made
for cerfain purposes, to certain employees or only if the employee is the first to raise the
issue....The plain language of the WPA extends to retaliation for ‘any” disclosure,
regardless of the setting of the disclosure, the form of the disclosure, or the person to
whom the disclosure is made. (S. Rept. No. 100-413, at 13 and S. Rept. No. 103-358, at
18.)

Nonetheless, the Federal Circuit has erected nearly every barrier listed in the Committee report.'

As a member of the MSPB, how do you reconcile this contradiction?

Answer:

This is an important issue. Irecognize Congress’s commitment to ensuring that federal
employee whistleblowers are protected from retaliation. I also understand that it has been a
longstanding matter of congressional concern that the Federal Circuit reads the Whistleblower
Protection Act (WPA) too narrowly and in a manner contrary to congressional intent.

As a general proposition, the Board is bound to follow the Federal Circuit’s precedent. Given my
limited experience with the WPA, I respectfully decline to speculate as to whether or why the
Federal Circuit may have misinterpreted Congress’s intent regarding the WPA. However, to the
extent that there is a conflict between Congress’s intent regarding the WPA and the Federal
Circuit’s interpretation of that Act, I will work hard, within existing parameters, to resolve this
conflict as a Board member. I will seriously and conscientiously consider each and every appeal,
including whistleblower appeals, which comes before me. Be assured that I will be vigilant to
ensure that my decisions are consistent with the purposes of the WPA and will remain receptive
to congressional guidance if Congress enacts legislation to amend the statute.

'See Horton v. Dept. of Navy, 66 F. 3d 279 (Fed. Cir. 1995) (stating that disclosures to
co-workers, the wrong-doer, or 1o a supervisor are not protected), Willis v. Dept. of Agriculture,
141 F. 3d 1139 (Fed. Cir. 1998) (stating that disclosures made in course of normal job duties are
not protected), and Meuwissen v. Dept, of Interior, 234 F. 3d 9 (Fed. Cir. 2000) {stating that
disclosures of information previously known are not protected).



