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BACKGROUND

Kukui Gardens was built in 1971 and consists of 857 rental units on approximately 22
acres of land in central Honolulu, Oahu (see Exhibit A, Location map). The property is
in the State Land Use Urban District and zoned A-2 Medium Density Apartment (150-

foot height limit). The unit mix is as follows:

No. Units Bedrooms/Baths  [Living Area
175 1/1.0 548 sq. ft.
302 2/1.0 744

53 3/1.0 823
226 3/1.5 906
101 4/2.0 1,037
857

Rents are approved by HUD and are based on operating costs. As of May 2006, the rent

structure was as follows:

No. BR BMIR rents)] Over-income rents
1 $467 $547-653
2 589 690-822
3 BR/1 BA 692 811-966
3 BR/1.5 BA 762 893-1,063
4 BR 870 1,019-1,214

Source: CB Richard Ellis

Approximately 2,500 persons reside at Kukui Gardens. Nearly 70 percent of the units are
occupied by lower income households which pay the BMIR rents. (Source: CB Richard
Ellis and Faith and Action for Community Equity)

Kukui Gardens Corporation (KGC), a private nonprofit entity, developed Kukui Gardens
with the assistance of the U.S. Department of Housing and Urban Development (HUD).
Under Section 221(d)(3) of the National Housing Act of 1961 (P.L. 87-70, sec.101(a), et
seq.), KGC was provided a low interest (3%) mortgage loan for the provision of the
affordable rental units (the section has been referred to as the Below-Market Interest Rate
or BMIR program). The essential condition of the HUD-insured mortgage is that the
property remains as below-market rentals and subject to the affordability income limits as
determined by HUD for the duration of the mortgage; that is, until May 1, 2011, when the
HUD mortgage will presumably be paid in full, resulting in the extinguishments of all of
the HUD restrictions. The loan balance, as of December 2004, was approximately $3.5
million.

In January 2006, KGC announced that it retained CB Richard Ellis to market the rental

property. Proceeds from the sale would be used to finance the philanthropic efforts of the
Clarence T.C. Ching Foundation. In April 2006, KGC announced the sale of Kukui
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Gardens to Carmel Partners, a private real estate investment firm headquartered in San
Francisco, for a reported $130 million.

ACT 288, SLH 2006

The possible loss of 857 affordable rental units generated vast community concern. In
response, the State Legislature passed H.B. 2239, C.D. 1 (enacted as Act 288, Session
Laws of Hawaii 2006, effective July 1, 2006) which directed the Hawaii Housing Finance
and Development Corporation (HHFDC) or any appropriate entity of the State to
immediately initiate negotiations with Kukui Gardens Corporation, or its successor in
interest, to either:

“(1) Make available, without competitive award, public financing resources to
extend affordable rents at Kukui Gardens through at least 2016; provided that at
least fifty per cent of the rental units at Kukui Gardens are retained at affordable
rents to households whose incomes do not exceed eighty per cent of the median
family income, of which five per cent of the units are set aside for households
whose incomes do not exceed thirty per cent of the median family income; or

(2) Acquire the property known as Kukui Gardens, tax map key (I) 1-7-26: 07
[sic], and may partner with private for-profit or nonprofit developers for
acquisition of the property; provided that eighty per cent of the housing units on
the property shall be retained in perpetuity as affordable housing for households at
or below one hundred forty per cent of the median family income as determined
by the United States Department of Housing and Urban Development.”

If an agreement to either extend affordable rents to at least 2016 or acquire the property is
not reached within a reasonable time as determined by the HHFDC or any other
appropriate entity of the State, the Act authorized the state agency to exercise its power of
eminent domain to acquire the property without being subject to legislative disapproval.

Act 288 also appropriated out of the general revenues of the State of Hawaii the sum of
$200,000 for fiscal year 2006-2007 for the purpose of negotiating with the owner of
Kukui Gardens to either extend the period of affordable rents to at least 2016, acquire
Kukui Gardens, or to commence the condemnation process. The HHFDC is the
expending agency for the purposes of the Act.

The HHFDC or the appropriate entity of the State is required to submit a report to the
2007 State Legislature regarding its efforts to acquire Kukui Gardens and its
recommendations for financing the purchase of the property. (See Exhibit B for copy of
Act 288)

STATE EFFORTS TO PRESERVE AFFORDABILITY

Initial meetings with representatives of KGC and representatives of the residents were
held by Governor Linda Lingle in early and mid-May. Meetings were also held with
officials of the HUD Honolulu Office. The State expressed its strong concern over
preserving affordability at Kukui Gardens. The State also expressed its strong preference
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that the current levels of affordability be preserved in perpetuity. Following these
meetings, Governor Lingle in June 2006 wrote Mr. Brian Montgomery, HUD Assistant
Secretary for Housing and Federal Housing Commissioner, expressing the State’s strong
interest in preserving the project affordability and requesting that any HUD review and
decision on the sale of Kukui Gardens be done in consultation with the Office of the
Governor (Exhibit C). The Governor also designated Mr. Theodore Liu, Director of the
Department of Business, Economic Development, and Tourism, as the point of contact.
The Attorney General, Governor’s Senior Policy Advisor, and Executive Director and
staff of the HHFDC have provided support in this effort.

Intent to prepay HUD insured mortgage loan

In July 2006, KGC notified the residents of Kukui Gardens of its intent to prepay the
HUD-insured mortgage loan and discharge the existing Regulatory Agreement with
HUD. KGC stated that upon prepayment, KGC would enter into a Use Agreement that
would continue the current affordability use restrictions on Kukui Gardens until May 1,
2011. Citing the rehabilitation needs of the rental project, KGC indicated that
prepayment of the HUD insured loan would remove a barrier to obtaining financing to
pay for the repairs. KGC assured residents that rents would not be increased as a result of
the prepayment and that future rent increases would be governed by the terms of the Use
Agreement or as otherwise approved by HUD. If approved, the below-market rents
would remain in effect until May 2011. (Exhibit D)

The existing Regulatory Agreement governs the Kukui Gardens development through the
full term of the mortgage loan (until May 1, 2011). The Regulatory Agreement provided
consideration for HUD’s insurance of KGC’s loan at a below-market interest rate. It
primarily establishes KGC’s duty to impose and maintain various use and low income
affordability restrictions. In connection with these restrictions, the Regulatory
Agreement provides, among other things, that Owners shall not without the prior written
approval of the FHA Commissioner transfer the development to a third party. With
KGC’s negotiation to sell the rental development to Carmel Partners for a reported $130
million, the release of the existing Regulatory Agreement would greatly facilitate the
sale.

The Governor strongly objected to the prepayment request as HUD’s continued
regulatory authority over Kukui Gardens until May 1, 2011 would play a decisive factor
in determining whether Kukui Gardens remains affordable after May 1, 2011.

Citing HUD’s own regulations, the Governor stated that HUD cannot accept an offer to
prepay the mortgage unless certain criteria are met (12 U.S.C. §1715z-15). An important
criterion is that the Secretary has determined that such project is no longer meeting a
need for rental housing for lower income families in the area. Kukui Gardens addresses
the dire need for rental housing for lower income families in the area and, therefore, the
Governor urged KGC to honor the terms of its Regulatory Agreement through the
bargained for and accepted termination date, and to not seek prepayment. The Governor
also urged HUD to deny the prepayment request because allowing prepayment would be
illegal and contrary to the interests of the State of Hawaii and its citizens.
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In early August 2006, the Governor visited with residents of Kukui Gardens to assure
them that the State Administration would not allow any action that takes Kukui Gardens
out of the affordable category. The Governor indicated that the State’s position on the
prepayment request would be based on talks with everyone involved.

In October 2006, the Governor, Attorney General Mark Bennett, Director Liu and
HHFDC Executive Director Dan Davidson met with the residents of Kukui Gardens to
re-emphasize the State’s commitment to keep the 857-unit rental housing development

affordable and to share the State’s strong opposition to the proposed prepayment.
(Exhibit E) '

On November 7, 2006, the lender holding the note on Kukui Gardens submitted a request
to HUD to terminate the mortgage insurance. According to the local HUD office, as of
the date of this report, the Federal Housing Commissioner has not made a determination
on the prepayment request.

Discussions with other interested parties

The residents of Kukui Gardens engaged Faith Action for Community Equity (FACE), a
faith-based multicultural organization, to assist them in preserving the rental
development. FACE retained Devine & Gong (DGI), a real estate finance and
development corporation, based in San Francisco, that specializes in the areas of
affordable housing and housing subsidized or insured by Federal, state or local
governments.

Upon the request of the Kukui Garden Residents Association and FACE, numerous
discussions were held with DGI regarding various affordability preservation scenarios.

Upon the request of interested third parties, meetings were held to listen to ideas
regarding options for preservation of affordable housing at the Kukui Gardens site.
These included redevelopment options. Each such option assumed a significant increase
in density. As with all redevelopment options, significant uncertainty exists due to
zoning, permitting and infrastructure issues.

It is clear that any solution that preserves the current levels of affordability will require
some level of State subsidy.

Negotiations with KGC and Carmel Partners (“Carmel”)

The State held numerous face-to-face meetings and telephonic conference calls over the
past six months with KGC, Carmel, and FACE.

From the outset, KGC and its advisors requested that the State negotiate directly with
Carmel for a solution to preserving affordability.

~8144354 4



In late November, it was brought to the attention of the State that Carmel and DGI (on
behalf of FACE) were engaged in discussions on a potential “settlement agreement” that
included a proposed agreement on preserving affordability levels acceptable to the
residents.

It is understood that Carmel and FACE are still in discussions.

No negotiations have resulted in any commitment by the State.

FINANCING RECOMMENDATIONS

1. Condemnation as required by Act 288 remains an option. Should negotiations not
succeed, the State can condemn in accordance with Act 288. It is possible that such a
decision may be reached within the period of time when the 2007 Legislature is in
session. The HHFDC may make a request for legislative appropriations for the
condemnation lawsuit.

2. Itis anticipated that any negotiated solution will require use of the State’s 4% Low
Income Housing Tax Credit (LIHTC) and tax exempt revenue bond financing
capacity. The State has sufficient 4% LIHTC availability for use by Kukui Gardens.
Depending on the amount of revenue bonds to be issued, an increase in this ceiling
may be necessary.

3. Based on extensive analysis, the HHFDC has concluded that any negotiated solution
with KGC, Carmel or the residents resulting in preservation of the current levels of
affordability at Kukui Gardens will require some level of State financial subsidy. The
Kukui Gardens units are in need of repair and rehabilitation. Analysis of all potential
solutions indicate that, net of the use of the State’s low income housing tax credit and
tax exempt revenue bond financing, a “gap” will remain to enable Kukui Gardens to
remain an affordable development. The magnitude of the gap will depend on the
terms of the transaction and its structure. Should such a solution be offered that is
deemed acceptable to the State, the HHFDC will report the same to the Legislature
and request an appropriation to fund that “gap”.

NEXT STEPS

t

The State remains strongly committed to preserving Kukui Gardens as an affordable
rental property., Any proposal will be treated with the seriousness it deserves. In the
meantime, efforts to oppose the requested prepayment will continue, as will negotiations.
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Exhibits

A. Kukui Gardens location map

B. Act 288, SLH 2006 ,

C. Letter from Governor Lingle to Mr. Brian Montgomery of HUD, dated June 8, 2006,
requesting state consultation and appointment of DBEDT Director Theodore Liu as
the State’s point of contact

D. Letter from KGC, dated July 26, 2006, informing Governor Lingle of notice to
prepay

E. Letter from Governor Lingle, dated October 25, 2006, to Lawrence Ching (KGC)
and Brian Montgomery (HUD) opposing prepayment
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Approved by utma Governor —

on
HOUSE OF REPREBENTATIVES oy : 2239
TWENTY-THIRD LEGISLATURE, 2008 H B NO H.D. 1

STATE OF HAWAI b 80.2

G0 1

A BILL FOR AN ACT

RELATING TO LAND ACQUISITION.

" BEITENACTED BY THE LEGISLATURE OF THE STATE OF HAWAIL
i BECTION 1. In its fimal report dated January 2006, the
2 Jjoint legislative housing and homeless task force expressed
3 concern that the inventory of affordable housing rental units
4 may be reduced. Affordable rental housing projeéts built in
5 part with government subaidies have been offered for sale at
6 market prices as a result of the sapiration of income and
T conveyance restrictions encombering the property. The task
8 force is committed to ensuring that such units remain affordable
9 to persons at certain income levels.
10 In recent months, wadia reperts have announced that several
11  affordable housing projects may be offered for sals, such as the
12 Kukui Sardens affordable rental housing project. Hukul Gardens
13 was built in part with federal funds and its affordability
14 festrictions will expire in five years.
15 The purpose of this Act is to preserve Kukui Gardens as an
16 affordable housing project.

17 SECTION 2. The legislature finds that:

HB2239 CDL HMS 2006-3791
EER ¥ B 5

BiTRINRL
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H.B. NO. &;

5.0.2
c.o
1 {1) Kukui Gardens is a unique affordable housing resource
2 on twenty-two acres in central Honolulu that provides
3 housing for two thousand £ive hundred working
4 residents and senior citizenms in eight hundred fifty-
5 seven low-income housing units, of which over fifty
6 per cent‘of the units are rented to families with
ki incﬁmﬁa under fifty per cent of the median family
8 income, and over twenty per cent of the units are
9 rented to families with incomes over one hundred ten
i0 per cent of the median family income;
11 {2} HKukui Gardens supports the character of the
12 neighborhood by being the primary source of workforcs
13 housing for all of historic Chinatown:
14 {3} The eight hundred fifty-seven affordakle rental units
15 in Rukui Gardens are irreplaceable in the current
16 Honcluly housing market;
17 {4} Hukui Gardens is currently for sale, and therefore at
18 risk of becoming a& msrket rate rental project or
19 condeminium after 2011, when the project's affordable
0 housing commitment period with the United 5tares
rsl Department of Housing and Urban pevelopment expires;
11 and

HE2238 CDL HﬁS,ZUOD—B??l
(B R IO AT
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e « H.B. NO. i,

8.D.2
chD.1

(5} The residents, surrounding community, and the island

S

2 of Cahu would benefit from the sctive interventicn of
3 the State in thie transaction to ensure that there is
4 no negative impact on curreﬁt and future residents.

5 The legislature thersfore declares that it is in the public
6 interest and is regquired for public use to acquire Kukui Gardens
7 aw an affordable housing project by exercise of the power of

8 eminent domain. The 1egislatuie further declares that it is

9 necessaxy to provide for the public financing of the scquisition
10 of Kukol Gardens by condemnation through the expenditure of

11  general funds, rsvenwe bonds, rental housing trust funds,

1?2 federal and state low-incoms housing tax credits, or any cthar
13 public and private fonds at the disposal of the State.

14 SECTICN 3. The Hawaii housing finance and development

15 administration or any appropriate entity of the State shall
16 immediately initiate negotistions with Kukui Gardens

17 Corporaticn, or ite successor in interest, teo either:

18 {1) Make availszble, without competitive award, public
19 financing resources to extend affordable rents at
20 Kukui Gardens through at least 2016; provided that at
21 least fifty per cent of the rental units at Rukﬁi
22 Gardens are retained at affordable rents to households

HB2239 CDL HMS 2008-3791
T o R I S R
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H.B. NO. ;

s0.2
chn.1

whose incomes do not exceed eighty per cent of the
median family income, of which five per cent of the
units are set aside for houssholds whose incomess do
not excead thirty psr cent of the median family
income; or

{2} Acquire the property known as Kukui Gardens, tax map

key (I} 1-7-26: 07, and may psrtner with private for-
profit or nonprofit developers for acguisition of the
property; provided that eighty per cent of the honaing
units on the property shall be retained in perpetwity
as affocrdeble houwsing for households at or below one
hundred forty per cent of the median family incoms as
determined by the United States Department of Housing
and Urban Development.

The Hawaii housing finance and development administration
or the appropriate entity of the State shall submit a report to
the legislature not later thén twenty days prior to the
convening of the regular session of 2007 regarding its efforts
to acguire Kukul Gardens and its recommendations for financing
the purchase of the property.

SECTION 4. If an agreement to either extend affordable

rants to at least 2016 or acquire the property is not reached

HE2238 CD1 HMS 2006-3791

R O T

~8144354 . EXHIBIT B



o H.B. NO. &

1 within a reasonable tims as determ;nad by the Hawail housing

2 finsnce and development administration or any other abpropriate
3 oentity of the State, the state agency shall exercise its power
4 of eminent domain to acquire the pruperty. Foxr the purposes of
5 this Act, and notwithstanding any provision of section 201G-16,
6 Hawsil Revised Statutes, teo the contrary, condemnation of the

7 EKukui Gardens property shall not be aubject to legislative

8  disapproval.

9 SECTION 8. fThere is appropriated out of the general

18 revenues of the State of Hawail the sum of $200,000 or so much
11 thereof as may be necessary for fiscal yesr 20086-2007 for the
12 purpose of negotisting with ths owner of Kukui Gardens to eithsr
13  extend the period of affordabile rents te at least 2016, acguire
14 Rukui Gardens, or to commence the condemnation process.

15 gh& sum appropriated shall be expended by the Hawaii

16 houainé finance and development administration for the purposes
17  of this Act.

18 SECTION 6. This Act shall take effect on July 1, 200%5.

Bl

HB2239 CD1 HMS 2006-3791
IR BEREIEIEDE

i
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EXECUTIVE CHAMBERS

HONOLWLY
LIMNEDA LINGLE
GOVERHSN % a’u
June 8, 2006 il 3
S Bz
. PRy 19,:-...
M. Btian D. Montgomesy id é'égﬂ@g ‘
Assistant Secretary for Housing — o s
Federal Housing Commissioner = &
U.S. Department of Housing and Urban Development ) Ex’
451 7* Street, $.W., Room 9100 - i

Washington, D.C. 20410
Dear Assistant Secretary Montgomery:
Subject: Kukui Gardens (Project No. 14055006)

The State of Hawaii hag & strang interest in Kukni Gardens, a HUD 221(d) 3
project, in urban Honolulu, How the reported sale of the 857-unit project is carried out
could significantly impact Flawaii’s rental market. I am, therefore, requesting that any HUD
review and decision with regard fo the possible transfer of physical assets of Kukni Gardens
be done in consultation with my administration.

I have appointed Mr. Theodore Liu, Director of the State of Hawail’s Department of
Busivess, Economic Development, and Tourism, as my point of cantact on this matter, He
may be comtacted at: .

Departiment of Business, Economic Development & Tourism
250 South Hotel Street, §° Floor

Honolulu, Hawaii 96813

Phonie: * (808) 586-2355

Email; thu@dbedt hawaii.gov

Thank you for your attention to this important matier,

LINDA LINGLE
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Kukui Gardens

" " Putting You Firstl

Via Certified Mail
Return Receipt Requested

July 26, 2006

408 Noiih Beretania Street, Honoiufu, Hewal 96817 Office: (B0B) §32-0030 Fax:A (808} 532-D031

The Honorable Governor Linda Lingle
Executive Chambers
- State Capitol
- . Honolulu, Havwaii 96813

Re:  Notice of Inient to Prepay
Kukui Gardens
Honolaln, Hawaii ‘
FHA Project No.: 140-55008-NP-LPA

. Dear Honorable Governor Lingle:

" The undersigned, being the current owner of the Kukui Gardens (the “Project”),
hereby submits this letter in order to provide notice of the Owner's intent to prepay the
mortgage loan secured by the Project (the “Loan"). )

The Loan is insured by HUD pursuant to Section 221(d)(3) of the Nations!
Housing Act, as amended, The Ovwner currently anticipates prepaying the Loan.

Pursuant to the HUD Housing Notice 2004-17 (the “Notice”), an owner is
required to provide notice to HUD, to the temants of the Project, and to the chief
executive of the state and/or Jocal government having jurisdiction over the Project, prior
to prepaying certain types of mortgage loans insured by HUD ‘or terminating HUD
mortgage insurance, :

Therefore, in accordance with the applicable provisions of the Notice as it applies .
to such loans, we hereby submit the attached Notiee of Intent o Prepay which has been
sent to the tenants of the Project, HUD and local government officials.

Sincerely,

Its President
Enclosure
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LIKDA LIRSS
SOVERNMER

Mr. Lawrenie S.L. Ching
President

Eukui Gardens Corporation
408 North Bepetanda Street
Honolulu, Hawsii 96814

M. Brian I, Monfromery
Asgistant Secrefary for Housing ~
Federal Honsing Commissioner
LS, Deparhment of Housing and Urben Development
451 Tth Strest, 8.W., Room 9100
Washinglon, D.C. 20410

Dear Mr. Ching and My, Mmtgomery'

I am wiiting in response ta Mt Ching's letter of July 25, 2006, notifying the State ot‘
Hawafi of the Kok Gardens Comporation's intent to prepay the morigage lomm for the Kulmi
Gurdens rental liowsing development, In this letter, I set forth the offivial comments and position
of the State of Hawafl,

n anutshell, the position of the State of Hawail is this: 1) It wonld be illegal for the TS,
Depariment of Housing and Urban Development (HUD) to allow the prepayment; Z) Even were
it nof illegal, it would represent bad public patey for HU fo aflow the prepayment; 3) The State
of Hawaii objects to the prepayment in the sirongest possible tenms, both becanse it would ba
iflegal, and besause i would be contrry to the interasts of the Stats of lawali and our sitizens;
and 4y The State of Haveal will take all actions legally at its disposal to prevent prepayiment, if
HUD were to Indicate that it wonld allow it,

Section 250(z) of the National Hovsing Act, codified at 12 U.S.C. § 17152-15, restricts
HULYs ability to approve & prepayinent:

*During any period in which an owner of a moli faveily rental housing
project is required to obiain the appmval ofthe Sacretm for pmpament ofthe

project or permit u n of an insurance t to Seetion 29 of
this Act nnless:
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Ivr, Eawrence 8.1, Ching
Mr, Brian D, Montgomery

Ociober 25, 2006
Page 2 :
L The Secretary has determined that snch project is no lohe e a need for
renta} hiousing for Jowes income fymities in the ayes . . . ¥ (emphasis added).

The Knkui Gardens development does in fact “(meet]  need for rental housing for lower
income fsmilics in the aree” of central Honoluln, Kukuf Gardens is 2 22-acre development that
provides 857 units of affordable housing to thousands of low fncoms, immigrant, disabled, and
alderly individuals. The development provides a most vulnerable md needy seguient of the
popwlation with safe, decent, and affordable housing, Thousands of peaple currently regard
Kl Gardens n¢ thefr home, By any standand, Kukui Gardens §s a public hoysing success
story. ‘The area in which the development is located fs idea) for lower income families dus to its

close proximity to schools, jobs, neighborhood shapping, medical and soclal services, anil the
it would b

pulbslic bus line. Thus, bes of these facts plons, fhe State of Hawadi belfewss it would be
illagal for HUD to allow the prepavinant, ‘The State has provided o detailed legal sunlysis of this

o to HUD, This ought fo and the matter completely. 'The State of Hawa respeotfally
submits that this is & legal issue about which reasunable persons oammot differ. The Law is, in our
vigw, sheolutely clear. Again, we beliove it would be illegal for HUT to aflow the prepayment.

We also note that HUD's continued regulatory anthority over the next five years will
likely play & decistve fuctor in determining whether Kukul Gardens remains affordable after May
1, 2011." Under the present regulatory agresment, HUD has suthority to ensure that any sale and
transfer of Kulul Gardens compots with yecognized Congressional policy goals? If prepayment
were to take place, HUD would have sither no oversight role o, at best, an extremely Hmited
oversight role. HUD's continued oversight theough 2011 could make all the difference in
preserving Kulud Gardens as affordable housing in the long terms,

HUD is the guardian of national affordable housing, Sew 42 US.C. § 1437 (a)(4)("1t is
fhe policy of the United States . . . that our Nution should gromote the goal of providing decent
and affordable housing for all citizens . . . ™). HUD's sbility to refect prepayment offers and
maintein fiull regulatory oversight is directly linked to it role and mission. Ste 5. Rep. No, 101-
316, 1015t Cong, At 234 (1990), reprinted in 1990 U.8.8.C.AN. 5763, 5996 ("The Secretary

* After May 1, 2011, HUD will no longer have regulatory oversight svar Kukwi Gardsns. HUD'S
continued participation in Kokni Gardens umt] this date will, however, affect the fubwre of this
development.

? por exapnple, HUD acknowledges that:

Motlee H 05-11,
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Mr. Lawrence 8.L. Ching
by, Brdam . Montgomesy
Qutaber 25, 2006

Page3

could approve such a [prepayment] plan ouly upon finding that the plan setisfies long-established
national housing objectives.”).

Moreover, Kulrui Gardons Corp.'s Sesured Note expressly conditions prepayment on
HUD's approval. HUD'a authority to approve or refeot the offer is governed by general
principles of contract and mortgage law:

murﬁgagfs cantams mwh a clanse. it wil] detmmms when, and under what
condition, the morigagor may pay the mortgage prior to its maturity,

31 ALR 440 423, 426, Nothing in the Nots mandas
get of circumsbuces,

es HUD spprove) of propayment under any

Bvent if ths low allowed for the possibility of prepayment {(which in this ¢ase it doesnot),
federal statutes and rogulations addtessing prepayment provide HUB with diserefionary suthority
to reject the prepayment even were it otliorwise legally permissible.” See Appalachiim Power

Co. v. BP4, 133 B.3d 791, 807 (D.C. Cir, 1998)("when a stabute nses the permissive ‘may” rather
than the mendatory Thall,’ this clwice of luiguags suggests that Congress intends to confer soms
discretion an the agency.”); see alsp 12 US.C. § 4101(8) {"An owner of eligible low-income
housing may prepay, and a morigagee may accept prepayment of, & mortgage on such housing . .
) Pub, L. 105-2706 (1998){"the owner of the project may prepay, and tha mortpages mav acoept
prepayment of, the mortgage on the project . ., . "} 24 C.F.R. 248.103 {"An owner of eligible low
ino;me hﬂ?;mg ey prepay, and & morigages mey sccept prepryment of, 4 mortgage on such
projast . . ML

HUD's resction of the prepayment offer merely holds Kukui Gardens Corp. to the terms
of 1ts regulatory agrecment through the bargained for and acsepted termination date. This would
gosble HUD to direetly regulate Kukol Gardens' affendability sestrictions through 2011, and
pmfgm Kukui Gardens Corp. fom transferring the property in vielation of HUD' public policy
goals.

HUD’s rejection of the prepayment offer would reflect HUD' pood faith conmmitment to
preserving affordable housing for thoas who need it most, Hawaii is an fsland community witha
uniguely Iimited supply of affordsble housing, Kukui Gardens currently provides thousands of
Tow income, inmmigeant, disabled, and elderly individuals with a decent, affordable plmse to live,
Az noted, Kokl Gardens anphatically doss “[mset] 2 need for rental housing for lower inceme
families in the area™ of central Honolule,

? Bince prepayment of the mortgage is condiioned on HUD's apgrovel, BIUD (the mortgage
insurer) essentially stands ip the shoes of the wortzages (fhe Ford Fandation).
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We slzo note that there is & critieal shortags of affbrdsbls rental housing statewids, The
lack of affordable rental inventory is a major factor for Hawaii renters paying more for housing
than renters in any other state nationwide according to the U.S. Census Bursay, 2005 American
Community Survey. The loss of B57 affordable rental units in Kuli Gardens would exacerhate
ihe housing shertage. According to the City and County of Honolulu's Final Consolidated Plan,
“Houoluln hes one of the highest priced housing markets i the comntry, and sctivity mud peices
have inoreased significantly in recent years due to falling morigage inferest rates, housing
construotion rates that have not kept pace with short-term demand, end an increase in sales of
new housing units to non-residents. Affordshility remaiiss Jow for most residents, especially for
those fmilies with one income. The higher demand for housing has affected the rental honsing
market, resulting in lower vacanoy rates and higher pripes”

The City’s Consolidated Plan adds that “Honolulu has a petit-up demand for housing
estimnted af an average of 32,580 units for the five-year period from 2006-2010, OFfthis
dewmand, the greatast needs are and will be in the low~ mnd moderate-ncoms households, those
making less than 80% of the median fncome. These inpome groups exhibit the highest incidence
of housing problems including cost burden, substandard tmits and overcrowding,”

Recognizing the public interest in preserving the inventory of affordable rental housing,
© State lawimakers enncted logislation to presarve Kukni Gardens es affordable housing. Ints

findings, the Havsii State Legistature stated that “Kulkui Gardens s a unique affordabls housing
resourct on twenty-two acres in central Honolulu that provides housing for two thousand five
hundred working residents and senior sitizens in eight hundred fifty-seven low-income housing
units, of which over fifty per cent of the units are rented to families with ncomes under fifty por
cent of the median fmily incame . .. " The Legislatmre also stated that the “eight humdred fifty-
saven affordable rontal units in Kukui Gardens are ireoplaceable In the current Honolulu housing
market,” Therefors, the Hawsii State Leglslaturs passed Act 283, Session Laws of Hawaii 2006,
to preserve Kukui Gardens as an affordable housing project.

T urge Rulkui Gardens Corporation to honor the terms of 13 segulatory agreement through
the bargained for and accepted termination date, and 1o not seek pregayment, or If it already has,
to withdraw such a request for prepayment. And if Kukul Gardens Corporation has or doas
make such a prepayment regquest, 1 respectfully urgs HUD to reject prepayment both because
altowing prepayment would be illegal and because allowing prepuyment would represent bad
public poltey.

LINDA LINGLE
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¢ Ms. Cheryl A, Pukunaga, HUD, Hawaii Office
The Honorable Calvin K.Y Say
The Honorabls Robert Bunda
The Honosable Lynn Finnegan
The Honorable Pred Hemonings
The Honoxgble Mufi Havmemann
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