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CHAPTER FOUR

(U) OVERVIEW OF THE FBI'S HANDLING OF THE WEN HO LEE

INVESTIGATION
(U) Questions Presented:

Question One: (U) Did the FBI assign a sufficient number of agcnts' to the

investigation?

Quwtioq Two: (U) Were the assigned case agcﬁts the “right" agents for this
investigation? .
~ Question Three: (U) How did two new agents come to be diverted from working
on the investigation?
Question Four: (U) Was the FBI's Albuquerque Division (“FBI-AQ")
understaffed in its National Foreign Intelligence Program ("NFIP*)? Was foreign

counterintelligence matters assigned an appropriately high priority at FBI-AQ, given the
presence in New Mexico of Los Alamos National Laboratory, Sandia National

Laboratory, and sensitive military facilities?
| @ N .
Question Five: S(S)’ Was the *Kindred Spirit" investigation pursued aggressively

- and given the priority that the undetlying allggauons warranted? Were there tmneowsary

delays?
Quwﬁon Six: (U) Were supervisory personnel in FBI-AQ appropnaﬁely engaged
in directing and managmg thc case?

Question Seven: (U) Were supemsory petsonnel in FBI Headquarters® Nauonal
Security Division appropriately engaged in providing guidance and direotion to the field
and in casuring that the case was pursued aggressively and with the proper commitment

of resources?
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Question Eight: (U) To what cxtent did changes in personnel affect the FBI's
ability and capacity to aggressively pursue the investigation?

Question Nine: (U) Was senior FBI-HQ management promptly, adequately and
explicitly informed about the investigation and its problems?

PFIAB Question #1: (U) Whether the IF'BI committed syfficient resources,
including agents with appropriate expertise, and demonstrated a sense of
urgency commensurate with an apparent compromise of classified U.S.

nuclear weapons information.

A. (U) Introduction
(U) The fundamental question posed by this chapter is this: Did the FBI devote to

this investigation the resources that the matter warranted and deserved, and did it provide

to the investigation appropriate management and supervision? The answer is
unequivocally no.%

(U) Unfortunately, this mvcsugauon was & paradigm of how not to manage and
work an important counterintelligence case. Until late December 1998, this matber was
never handled within the FBI with a duc regard for its importance - not in the choice of
agents toworkﬂleeese.notmmenumbetofagens assigned to work the case, not in the
execution of case assignments, and not in the attention and supemmon glveu the case by

managemeut at cither FBI-AQ or FBI-HQ.

‘°(U) It should be emphasized at the outset that the AGRT is not referring hece to
the post-March 1999 investigation of Lee touched off by the discovery of
Lee's activities involving LANL's classified computer files. Review of the criminal
investigation of Lee between March 1999 and the present is not part of the AGRT's

assigned mission.

|
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M Between April 1994 - when the preliminary inquiry against Lee was opened -
and Dcecember 1998 - when Lee was interviewed and polygraphed by DOE personncl -
this case procceded at a pace that can only be described as languid, if not (orpid, and that
pace was itself periodically disrupted by dead-stop-in-the-water delays that, in an
important counterintelligence investigation, can only be characterized as maddening and

inexplicable.

(U) In addition, case progress was materially undermined by eight factors: (1) the
lack of priority accorded the investigation at both FBI-HQ and FBI-AQ; (2) the
problematic choice of case agents to work the case; (3) an unfortunate decision by FBI-
AQ management that deprived the investigation of two additional requisitioned agents;
(4) the remarkable frequency with which personnel changed assignmeats, resulting in
case agents, supervisors and senior management having to leamn the “case® over and over
and over again; (5) a failure by certain FBI-AQ’s and FBI-HQ’s managers and

$'(U) This failure to treat the case with urgency and priority changed in December
1998 only because DOE — out of frustration with an FBI investigation that often seemed
frozen in place, and out of concern that it take immediate steps to remove Lee from
access to classified material — took two extraordinary actions: First, DOE decided that
'DOE would interview and polygraph the long-term subject of an FBI counterintelligence
investigation.  As will be discussed in a later chapter, this was done with FBI seaior
management’s full knowledge and acquiescence and represents an ecror in judgment by
FBI senior management that had significant collateral consequences. Second, DOE
removed Wea Ho Lee from his job in X Division and set what the FBI intecpreted as a
30-day deadline for a resolution of the Wen Ho Lee investigation. :

: DOR’s frustration with the pace of the investigation was completely
understandable, as was its desire to have a final resolution of the matter. The 30-day
deadline, however, had a very unfortunate and unintended consequence. Itled to the
hurried creation by the FBI of a January 22, 1999 electronic communication (“BC")
containing a SAC analysis of the case that was both improvident and, cven on its face,

premature. The FBI would never have created this document if it had waited even two .

more weeks, because by that time it knew that Wen Ho Lee had not “passed” the
December 23, 1998 DOE polygraph as previously thought.
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supervisors appropriately (o advance the case; (6) a rclationship between Headquarters
and Albuquerque Division that was at times unproductive and problematic; (7) FBI-HQ's
submission to OIPR of a FISA request that omitted critical information;*® and (8) an
unwillingness by knowledgeable supervisors and managers at FBI-HQ to avail
themselves of established institutional mechanisms to complain about case progress or to
bluntly convey to the FBI's senior management that the case was not being pursucd

aggressively and, in some respects, not even competently.

ﬁ Certain things did go right in the FBI’s almost five-year long investigation of
Wen Ho Lee. For example, one Headquarters supervisor periodically devoted
exceptional atteation and energy to the case; on a few occasions, different supervisors at

bu ue Diyjsion and at Headquarters attempted to jump start the case,
which, although defective in both its design and execution,
nevertheless a partial success; the case agents directly responsible for the case did a
number of things that were right and appropriate; and the new SAC and ASAC at

- Albuquerque Division took several positive steps in the fall of 1998 and the spring of

1999 to advance the case.

B (5)) ‘But, fundamentally, the investigation of Wen Ho Lee, from almost its
beginning to almost its end, was mis-managed, mis-supervised, and mis-investigated by
the FBI, and responsibility for this failure lies with both FBI-AQ and FBI-HQ.®

‘38)‘ As set forth in dmpwt 11, the rejection by OIPR of the FISA application .
was 8 very significant mistake, 'lhatﬂleFBIcom'Ibuledtoﬂnsmxsmkzbyomitﬁng
cdﬁmlinfomaﬁmﬁomi&mbmisﬁmshoddnotdmmmﬁemognﬂiondmdm

was, ultimately, OIPR's error, not the FBI's.
“This Chapfer, as it must, mminw the FBI's oonducf as if the case —

P
correct, but the FBI did not reoognize this until 1999, which, of course, is itself one of
the prinoipal problems the AGRT has identified. Sce Chapters 4, 6 and 7. Novertheless,

o
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B. (U) Did the FBI assign a sufficient pumber of agent he investigation?

(U) Until 1999, when the FBI began to devote significant resources to the
investigation of Wen Ho Lec, the FBI never assigned a sufficient number of agents to the
investigation. As an actual - as opposed to an “on paper” — matter, there was never more
than one agent actively and routinely working the case and no agent was ever assigned
the Wen Ho Lee investigation exclusively. Thus, at all times, the case agent was subject
to being pulled off to work on other matters and, periodically, did work on other matters.
Indeed, at one point, there was no agent working on the case.®

W

&M‘F) From April 20, 1994, whea a preliminary inquiry on Wen Ho Lec was
opened, until November 2, 1995, when it was formally closed, SA-was
the sole agent responsible for the investigation. -

(U) From November 2, 1995 to May 30, 1996, there was no active investigation of
Wen Ho Lee and, thus, no case agent, DOE’s Administrative Inquiry ("AI") was
underway and there was an FBI Special Agent, assigned to the matter,
but his work on the Al lasted just a few weeks.

the only way accurately and fairly to evaluate the FBI's conduct of this investigation is to
evaluate it in the context of the FBI's actual belief as to the essential nature of the case at
the time it conducted the investigation. : * -

“(U) On October 22, 1998, SA told SSA [« bad not
worked the case for several weeks due to certain surveillance responsibilities.
(¥BL 1373) . :

57 SA [ iavotvemeat in the Al was limited, and ultimately curtailed by
another assignment. His wotk consisted of the following: (1) He attended a DOE

briefing on the investigation on October 31, 1995; (2) He accompanied a
. DOE OCl investigator, to Lawrence Livermore National Laboratory carly

December 1995; (3) He created and disseminated an investigative plan on Deccmber 13,
1995; (3) He reviewed records at DOB Headquarters on December 19, 1995; (4) He
accompanied Los Alamos National Laboratory (“LANL") and DOB's
Albuquerque Operations Office in mid-February 1996 to review records and conduct
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J8Y From May 30, 1996 until approximately March 30, 1997, SA
the sole agent who worked the case. Throughout his work on the case, SA
also had other responsibilitics, including serving as the ligison between the FBI and
LANL and routinely meeting with a number of FBI assets. 8/12/99) Because
he worked in a Resident Agency with as few as three assigned agents, he was also
periodically pulled off foreign counterintelligence work to support criminal investigations
and conduct background investigations. (Id.) o

(U) In late November 1996, S submitted applications for various
supervisory positions at FBI-HQ and, on or about January 28, 1997, he was advised that
he had been selected to be an FBI-HQ Supervisory Special Agent. (FBI 21574)

(U) Two days later, on January 30, 1997, S was advised by his
supervisor, SS that he would be the “co-case agent™ with SA on the
Wea Ho Lee investigation. (AQI 5596) This did not, however, necessarily mean that
Albuquerque Division had decided to assign two agents to actively work the case since
S was now on his way out of Albuquerque Division.

like S id not work exclusively on this investigation.
first assigned to the Wen Ho Lee investigation, his supervisor, SSA
told him that the investigation and another foreign counterintelligence
matter would keep him “occupied full time." (AQI 5590) a similar
message from SSA in a meeting with him on April 17, 1997, which S/
recorded in a note to the file: *This case is my priority. All other cases must be put on
back bumer." (AQI 5375) Neverthel S:yﬁdid have other assignmeats, including
handling leads arising out 0 tigation and, occasionally, participating in
drug surveillance operations and cven investigating bank robberies. /12/99;FBL -
16127) L | ' |

Q) S
Whea S

several interviews; (5) He wrote up séveral memos conceming his interviews and.re.view
of records; (6) He created and disseminated a plan for additional investigative activity on

or about March 4, 1996; and (7) He reviewed and modified a draft of the Administrative
Inquiry in mid-March 1996. S ted he worked on the matter for a total of

five weeks. JJJJJJ12/14/9) ‘
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During a part of the time period that Sl-was the case agent, SA
was designated as the alternate case agent.“ SA*involvcmcnl

in the case, however, was cxtremely limited. She accompanied SA (o scveral

interviews; she was the I°Bl’s point of contact on the mail cover of Lee that was initiated
in carly 1997; and she sent out a few leads generated by the mail cover itsclf.

—

(U) SA remained the sole case agent until SA r;placcd him as
case agent in November 1998. S joined the Albuquerque Division on October

31, 1997 and was assigned to the Santa Fe Resident Agency, where she served-as the
FBI's liaison with LANL. As the LANL liaison, S had some limited
involvement in the Wen Ho Lee investigation between November 1997 and November

1998.¢

% In November 1998, SA-was replaced on the case by S This
was certainly attributable at least in part to an October 31, 1998 FBI-HQ meeting between

the new FBI-AQ Assistapt Special Agent in Charge ("ASAC"), Will Lueckenhoff, and
SSA an nit Chief in which SSA dUC

complained about lack of progress in the Wen Ho Lee investigation. S was
removed as case agent on or about November 4, 1998.

s \ was the case agent from November 6, 1998 to approximately

March 9, 1999, when A number of extremely
significant events occurred during that time period - ¢.g., the December 1998 DOE

interview and polygraph of Lee, the January 17, 1999 interview of Lee and subsequent

“(U) On March 18, 1997, SS. instructed that SAJJJJRbe bricfed
on the case as the alternate case agent. (AQI5592) |
| this time period, she interviey

information they had relevant to the investigation.
LANL or FBI-AQ related to the case and she provided support to the
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signed statement by Lee, the February 10, 1999 FBI polygraph of Lee, the March S, 1999
interview of Lee and the March 7, 1999 intervogation of Lec. S had assistancc
on cach of (hese matters from other FBI personnel, including SA and SA-

(U) The foregoing makes clear that until December 1998, the FBI handled this

matter as a one agent case, and even that one agent was not dedicated to the case
exclusively. Many of the problems discussed in this report stem from the simple fact that

there was too much work and too few agents to accomplish that work. As a result,
matters were done consecutively that, with a task force, or even with several dedicated

ageats, would have been done simultaneously. 1t is a partial, but only a partial,
cxplanation as to why this case took so long and, pnor to the search of Lee’s office,
achieved so little.

for this investigation?

C. (U) Were the assigned case agents the *

U) Were S ‘Eand SA-thc most appropriate, the most
experienced and the best agents for this assignment? As to SAdand SA-

the agents who had the case for most of its existence ~ the answer is no, although that
answer must be qualified by several considerations described below.

(U) Asto SA-who was the case agent from November 6, 1998 to March 8,
1999, itis xmpossible to fairly cvaluatc her pctfonnanoe for two reasons:

) F‘nst.- she was the case ageat for only four months MGM
- | By the time she came back to work in June 1999, the cd qusﬂg;aﬁon;
was s

undawayandshehadbecuteplaoedby

28)' Second, and more sxgniﬁeandy. by the late fall of 1998 the Wea Ho Lee case
was becoming the proverbial *hot potato,” and was already the subject of intense interest

to the Sclect Committee on U.S. National Security and Military/Commercial Concetns
with The People’s Republic of China (the *Cox Committee®), a ciroumstance that itself
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influenced cvents. If the term “case agent” implics at least some degree of autonomy,
control and decision-making authority over the progression of a casc, that was no longer
truc for the Wen Ho Lece investigation by November/December 1998.

(U) This much, however, can be said: By December 1998, and certainly by
January 1999, the Wen Ho Lee investigation — which for years had suffered from neglect,
faulty judgment, bad personnel choices, inept investigation and the inadequate,
supervision of that inept investigation, nearly non-existent follow-up, faulty™
communication between DOE and the FBI and between FBI-HQ and FBI-AQ, and a
consistent failure to recognize or appreciate the gravity of the case - would, at least and at

long last, receive the attention it deserved.

L © sa SR

@) S entered on duty with the FBI o and spent
most of his career in FCI work. 8/12/99) In about 1991, he learned that FBI-

AQ was secking an agent with FCI experience for its Santa Fe RA and he responded to

the posting. (Id.) Although SS said that S was not FBI-AQ’s first
choice, S ultimately obtained the position. 12/1/99) S

reported to the Santa Fe RA in May 1991. (FBI 21591)

) SA B vas the case agent who opened the preliminary inquiry on
Wen Ho Lec that in April 1994 and remained open until November 1995. SA
was then assigned the full investigation on Wen Ho Lee and Syivia Lee when

it was formally opened on May 30, 1996.%

“g{)z‘lhc full investigation of Wea Ho Lee and Sylvia Lee, opened on May 30, -
1996, is occasionally referred to in this report by its DOB and FBI code name, “Kindred
Spirit” Technically, however, the FBI's “Kindred Spirit” code name pre-dates the
opening of the Lee full investigation. In July 1995, FBI-HQ instructed FBI-AQ to open
a file on the possible loss of nuclear technology to the PRC, and assigned it the code
name “Kindred Spirit," which was the code name then being used by DOE for the same
matter. (FBI338; AQI 12935) The file was not opened, however, to do work on the
case but, rather, as an administrative device to accumulate in one location the various

MW
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(V) S was the first case agent on the Wen Ho Lece investigation and

he had this critical responsibility for alinost a year. The FBI's determination that this

investigation should be assigned (o SA constituted a decision point of major
significance. Therefore, as an initial matter, the AGRT examined whether that was an

appropriate and wise decision. The conclusion is inescapable that SA hould
never have been assigned a case of this magnitude, While that is a harsh judgmen, it is

warranted by FBI-AQ’s difficult history with SA His assignment as case
agent of the Wen Ho Lee investigation represents a management and supervisory failure
by FBI-AQ that had long term and profound consequences for the advancement and

resolution of the investigation.

a. (U) The 1992 Inspection

)
ngf FBI-AQ was inspected by the FBI-H inspection staff in June 1992. The

¢ mspectors found the following:

(FBI 21644) (emphasis in original). Among the inspeeﬁor’s ﬁndmgs. gec FBI 21627,
were the followmg'

documents which the FBI was acquiring in connection with DOE’s administrative and

analytical inquiries. No work was done on the matter until Wen Ho Lee and Sylvia Lee.

were formally named as the subjects of the “Kindred Spirit" investigation and their
names added to the caption of the “Kindred Spirit” file.

W
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that on one major investigative matter,

X)
U

). ' '
w
@) '
£8) that as to numerous other SA

supervisor in 1992, S who,
*Kindred Spirit"
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9(%§ The PAR was signed by SSA o supervised the Santa Fe
Resident Agency, but according to the inspection report it was based on information -

p:ovxdeg 153/ SSA- (FBI 21628)
”,QS)’ The available ratings were (1) Exceptional; (2) Supenor;
Ui

(3) Fully

that took place following FBI-AQ's submission to FBI-HQ of
AR. FBI-HQ sought documeatation from FBI-AQ to sup;

initiglly declined to pmvxdc this documentation, > that it eould -
jeopardize ongoing classified investigations in which
21685) FBI-H istod and FBI-AQ sent in an addeadum supporting
. (FBI21687) S ked that FBI-HQ also
pro

own self-cvaluation. FBI-AQ forwarded it to FBI-HQ with

- “«»WAWEM
however, that FBI-AQ now co cein ustrated by an incident

e
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(U) Thercafter, SA- was consistently ratcdm Sce
FBI 21698 (1993 rating)™; FBI 21702 (1994 rating); FBI 2170 raling), FBI 21712

(1996 rating); and FBI 21718 (1997 rating). These ratings, however, are not consistent

with what the AGRT was told by knowledgeable FBI personncl conceming SA
actual performance:

that he was not the worst agent with whom SSA
12/199) - ‘

' the specific disclaimer that SA*sclf-cvaluaﬁon “dofes] not reflect the B
inion or o ratng of the reviewing orucals and [
(FBI 21687) . (cmphasis in original)

(FBL21700)
™(U) AD Neil Gallagher would lter desceive S A N

Gallagher 10/28/99)

e ve the AGRT some insight as to how an ageat — who he
viewed ‘He said that, in his
WH

6

There are two ratings in 1993, The July 1, 1993 rating rates him ‘
(FBI 21698) However, onc dated July 12, 1993 rates him
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(U) Tom Kncir, the FBI-AQ SAC at the time the Wen Ho Lee full investigation

was opened in May 1996, was also aware of problems with SA nd, in fact,
was the ASAC during S 992 inspection difficultics.” SAC Kneir, who is

now the SAC of the Jacksonville Division, told the AGRT that he had previously had
conversations with SS bout S job performance and had met with
- I

While somewhat dated, there
were far more recent events that should have given FBI-AQ grave reservations about

assngmng the full investigation of Wen Ho Lec to S Spccxﬁcally. there was

iry, as fully set out in Chapter 5, was so demonstrably inadequate

that this alone should have warranted the assignment of the full investigation to
another agent.

b. (U) WhyS vas assigned the en Ho Lee investigation

)
8y How is it that FBI-AQ came to assign one of the nation’s most unportant and

significant espionage investigations to an agent whose own immediate s or
cham&“

to advis

———
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. asw'xc Santa Fe RA, the closest FBI office to LANL. And S

‘here were five reasons, cach of which were rational but none of
which recognized the magnitude of the casc: :

was the FBI's liaison

(U) First, Wen Ho Lee worked at LANL and SA
would

with LANL. To assign this significant case to anyone other than S
have been a clear vote of "no confidence" in SAha step FBI-AQ was
obviously unwilling to take. =

/,g;Second, at least from a geographical point of view, the case was logically

was

agent assigned to the Santa Fe RA.

f[gi (}37 Third, SA-ad been the case agent on the preliminary inquiry of
¢ Wen Ho Lee and, therefore, was familiar with Lee and with at least some of the predicate

o( for the FBI's investigative interest in Lee.

Fourth, SA

bl th

was assigned this case because there was really not

involved in another very high priority FCI
" have been a logical altemative to S and should have been seriously
considered. Moreover, S already responsible fo matters in the
Albuquerque Division. No one, however, raised with him the possibility of his becoming
the “Kindred Spirit* case ageat, even though former FBI-AQ SAC Kneir says it was

consxdered % 2/2/00; Kneir 10/6/99)

“W) SAJJcetired on August 1, 1997 and, therefore, even if he had been
seriously considered, FBI-AQ might appropriately have had reservations gbout assigning

a significant, long term investigation like Wen Ho Lee to an agent who might only be
around for another year.

Mmm

much alternative, at least not within Albuquerque Division. FBI-AQ, as further discussed
b1 below, and no one other than SA
orked out of the Santa Fe RA. It is not true, however, that there was no
bi trve. Whilcm S already
the other agent, S ould .




(U) Finally, the question as to why the case was assigned to SA
assuics that there was a point in time where there was a scrious deliberative process as to
whom to assign the case. There was not. /fa casc was (o be opencd with Albuquerque
Division as the Office of Origin (the “*00*) and with LANL as the principal focus,” it
was going (o be assigned to SAh' Assigning it to someone clse was never
seriously contemplated.”

T(U) While the Administrative Inquiry was underway, it was not a “given” that
the case would ultimately be assigned to Albuquerque Division. In fact, in one

DOE OCI, when they came out to New bo€ be, 6%

Mexico to conduct portions ¢ the Administrative Inquiry. SS said that the

FBI-AQ SAC would receive the requested briefing but that SS
“concerned AQ might persist in the belief that this is their case — which 1t is not.” (FBI

463) (emphasxs in original)

’§(S1NF) Thus, S

emained the point of contact for the investigation
out the Administrative Inquiry. On October 12, 1995, SS Id SA
he should be part of an October 31, 1995 “Kindred Sp tiefing at

EHeadquattmasweuasfuunebnﬁandmoeﬁ‘omtobcundumkcndmgme
s

Administrative Inquiry. (AQI2970) S atteaded the October 31; 1995

briefing at DOE Headquarter-con:
FBI400) On Rebruary 13, 1996, %E, be,
LANL to discuss the Administrative A R1INCC
the point of contact for the receipt by Albuquerque Division o reporting related
to the invwﬁgaﬁon. (AQI 863; FBI 482)

SS that at the beginning of the full investigation of
Lee, SS dss iscussed assigning the Wen Ho Les investigation to

someone other than S but there is no indication that this was sériously
considmd. ) S , FBI-AQ SAC Kueir states that he suggested to

invcsﬁgation be assigned to s:xlbut there is no -
indloa on that this was pursued either. (Kneir 10/6/99)
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c. (U) Conscquences

(U) What were the consequences of assigning this case to SA-and then
having him work the case by himself? :

"
5(8%' Predictably, the consequences were unfortunate. It is not that S

did nothing on the case during his June 1996 to March 1997 tenure as "Kindred Spirit"

case agent. He did a number of positive things: He caused the issuance of national

security letters to obtain financial and telephone records conceming the Lees; he

- interviewed two of Lee's X Division supervisors; he obtained LANL telephone records

for Lee’s office; he obtained and duplicated for FBI-HQ certain files related to Lee; he
worked on the logistics associated with setting up a mail cover on Lee; and he requested

| that a sensitive FBI source be intcrvicwcd‘ conceming his knowledge of the allegations

against Lee.

%)
£8) That said, what SA-did not do is far more significant than what he
did do: ‘

. fS:‘NFﬁiB) He did not challenge or test the predicate for the investigation
itself, even to satisfy himself that it had merit and was well ered to the

o U .
'329} In part, this is an FBI-HQ's failing as well. The full investigation of Wen
Ho Lec was opened at FBI-HQ's instructions based on its unquestioning acceptance of

the judgments in DOE's Administrative Inquiry.
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. (U) He did not aggressively pursuc and advance the investigation." What
best characterized the investigation during SA enure was
unremitting delay. While not all the delay was attributable to SA

much of it was. This is discussed below. '

U
'1/8) This was the subject of great frustration at FBI-HQ. See, e.g., SSA

October 9, 1996 memo to Section Chief Jerry Doyle: SAPhas not
been too vigorous” (FBI 705) and the return note from UC?‘ vestigation] does
not appear to be going too well.” (FBI 13042) The situation had not materially changed
the following month, and there are two notes in the FBI’s files, one dated November 21,

1996 indicating that Notra Trulock, DOE's head of the Office of Intelligence, “knows
(FBI 715) and a note the following date from SSA

to Unit Chie that there “{s]till seems to be a real lack of urgency
here!” 15794) .
§
Fore le, no work took place on the case between May 30, 1996 and July

2, 1996, which S attributed at the time to a June 12, 1996 instruction he
received from SS o not do any additional work on the investigation until SSA
d Section Chief Jerry Doyle came out to Albuquerque Division for a meeting

on July 2, 1996. (AQI 954)

~—(SANF) Another month of investigative time was lost (from approximately August
1, 1996 to Angust 30, 1996) whea S ered & stand-down in the FBI's

investigation while an evaluation was conducted to-determinc the implications of a CIA-
deteomination that the who provided the CIA fhe “walk-in " gee
Chapter 6, For the
reasons oW, Was e.

U _

((G}W Other delays, if not unavoidable eatirely, arc itthereat in & counterintelligence
investigation thdt may involve activities in the field, at Headquartess, at the Departmeat
of Justice and, in some ocases, at outside agencies, For example, FBI-AQ requested FBI-
HQ on November 25, 1996 to obtain authorization for a mail cover on Wea Ho Lee.
(AQI 1096). (A mail cover does not involve the opening of mail but, rather, the
duplication or copying of information appearing on envelopes.) Because this required a
raemo from the Direotor of the FBI to the Attorney General, & memo from OIPR to the
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U) .
A5Y He failed to grasp the fact that in the investigation of a nuclcar weapons
scicntist whose daily busincss was to writc computer codes ~

here was not a single thing more imporiant {han gaining acccss
¢'s computer files. This truth was not some clusive gossamer
grasp: rather, it was staring him in the

to Wen Ho
thread just beyond SA!

face from his own interview write-ups. For example, on December 9, 1996,
S interviewed ANL'S_ Di€
told S that be,o7C

bl

AQI 1151) Similarly, SA{JJJJiintervicwed F X | XE
“ on December 20, 1996, and made similarly’ bb,b7c
revealing statements about Wen Ho Lee and computers. See, for example,
this statement:
* 487 Lee is a-code developer in Group HM of X division.
Group HM is the Hydrodynamics Methods group. Lee writes
software computer codes used to design nuclear weapons.

ﬂAQI 1155) The mportance of statemeats such as these should have been
evident to any agent but especially to SA-wbo, as further

Attorney General, a memo from the Attorney General back to the Director of the FBI, a
memo from the Director of the FBI to the United States Postal Service, and a logistical
operation to st up the mail cover and to clear the Postal Service employees who will be
conducting the mail cover operation, it was not until April 11, 1997 that FBI-AQ

received its first photocopy of an envelope. (AQI 5081, 5091)
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(U) From a counterintelligence point of view, the computer files could
have been a gold mine. And, yet, although SAﬁout these words

on paper, they never seemed to register with him.

L S failure to appreciate the importance of Wen Ho Lee’s
computer files was bad enough. Far worse was his failure to send to FBI-
HQ - as he had promised (AQI 1071, FBI 716) - copies of certain

documents that could have been critical to the FBI's National Security Law -

Unit’s ("NSLU") understanding as to whether Lee’s computer files could be
searched without a FISA order. At a minimum, the submission of these
documeats to NSLU could have led to the initiation of additional inquiries
which might have Ied to the discovery of the waivers Wen Ho Lee had

already executed and which were then sitting in X Division’s files. Instead,
S btained the documents from LANL on November 12, 1996

and simply stuck them i in the FBI-AQ ¢ase file. (AQI 1079) See Chapter 9.

,(S.g’ The significance of this error cannot be overstated. Had the FBI gained
access to Wen Ho Lee's computer files back in the time pediod of
November 1996, it would have become aware years eadier of the very
conduct that is the subject of the pending Indictment. Equally significant,

the FBI could have beea monitoring Lee’s computer in 1997 whea he
downloaded‘mawualﬁ'omﬁcXDivisionsMedoomputasystmto

_ *Tape N,*as that tape is characterized in the Indictment of Lee.

that o

information [was

B
communication with FBI-HQ, he never shared with FBI-HQ the intecviews of

One proof of this is that, although S in routine

ol intccviews. (FBI 745)

] obtained” in cither the -o

r) D€
Bven worse, the message FBI-HQ was given was that “{nJo us bo,
LIC
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as the casc agent during the critical first year of the "Kindred
Spint” mvcs(l(,a(lon His failure to pursue the investigation aggressively, and the material
mistakes he made, undermined the FBI's chance to bring the case to a successful
resolution, and diminished DOE's confidence in the FBI's handling of the'matter. That
such a result was predictable, or at least probable, given SA#prior
performance and his inadequate work on the preliminary inquiry, renders this a
substantial and avoidable failure on the part of FBI-AQ's management. ' :

HOFIN

Q) SA-was a significant improvement over S the Wea Ho
Lec case agent. Havmg said that, he also was not an appropriate choice to be the sole

agent running a major espionage investigation that required initiative, aggrcsswcncss and
speed.

V) SAJJJR1o entered on duty with the FBI on joined the
Albuquerque Division on April 24, 1995, and was assigned to the Farmington, Ne.w

Mexico, Resident Agency.** (FBI 16127; 9/12/99) S tay in Farmington
did not work out and he was transferred to work in Albuquerque.” Immediately upon his

%(U) For the previous 10 years, S been stationed in the San Francisco -
Division where he was assigned to work FCI matters.
¥(U) SSA stated (hat N8 hwas transferred becau:

12/1/99) James

Weber, who was the SAC at the time of SA| ransfer from Fanmington, sa:t:l:m

same thing, j.c,, that SA.

10/28/99) SSA stated that

B/12/99, 12/7199) SSA was transferred out of the
Farmington RA because
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arrival in Albuquerque on January 27, 1997, he was advised by ASAC Ronald Dick and

by Ssﬂlhal he would be working on the Wen Ho Lee investigation.* -
9/12/99; AQ 5596) Initially, SA-was advised that he would be the “co-case” agen(”
with SAFbul it became apparent almost immediately that S was
leaving Albuquerque Division for his FBI-HQ posting and that SA.Woul not be

working the case with S ut by himself.*’

/9/99) In FBI-AQ’s August 13, 1996 justification memo to FBI-
HQ secking permission to transfer S from Farmington, SS
stated the following: '

@ The work in the FRA [Farmingfon RA] is almost exclusively
crime on Indian reservation matters.

% & %

“(U) To prepare S or this assfgnment, he has been afforded

both formal and on the job training in these matters. S

" has displayed a tremendous attitude and willingness to leam the
minimum skills necessary to independently complete his assignments.
However, he has not been able to successfully grasp these skills so as to be

acompetcntinmﬁ_gaﬁorandpﬁmaxyeaseageutoﬂndianmmﬁon
crimes. This has resulted in additional burdens for the other FBI Ageats

assignedtomcFRAandleadctshipconccmsbytﬁeBmeauoflndian

. Affirs, as well as other state and local law enforcemeant officials. . .

(AQI 6602) ‘ .
“3y S that he first became aware of the fict that he would be

assigned to the squad that handled FCI wo in carly December 1996 and was 4/

also told at that time that he would be working with SA-on a major case.
i 22/00) |

$1(U) On March 30, 1997, S
transferred to SA- (AQ1212) -

e

ormally requested that the case be
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(171 SS”W'IO was the supervisor of Albuquerque Division’

which included the National Forcign Intelligence Program ("NFIP"), was displeased and
dissatisficd with the assignment of S (o the Wen Ho Lee investigation. As SSA
told the AGRT: SA cing just onc agent, was not the number of agents he
wanted on the case; S being stationed in Albuquerque rather than Santa Fe, was
not located where he needed the help, and S was not the particular agent that SSA

wanted on the case. He told the AGRT that he complained to ASAC Dick that
instead of the two new agents which SSA-
had been secking. 1/99)

(U) Nevertheless, S became the Wen Ho Lee case agent and served as the
case agent from April 1997 to November 1998.

s rought certain assets to the Wen Ho Lee investigation but,

unfortunately, even greater liabilities.

)
(87 In the asset column were the following:

« ) SA-was a hardworking agent who would receive his marching
orders, meticulously carry them out, and then meticulously document the

fact that he had cau'ied them out.

%’ S mphshedanumbct of sxgmﬁeantmsks he conducted
important intecviews of Lee’s X Division supervisors; he pmvxded
. necessary background information to or preparation of the

FISA application; he requested issuance of national security Ietters; he
initiated certain indices checks and financial recond réviews; he kept LANL
counterintelligence personnel apprised of the status of the investigation; and
he kept vised routinely on developments in the case.

— ' b1

bl

instrumental in the plannmg and excoution of the
Although the operation was deeply flawed, par(i

%(U) The “two agent” issue is the subje& of the next seotion.

Drergior g




its lack of planning, it was in fact a partial success that should have resulted
in the submission of a FISA application.

(U) Unfortunately, given what was required to advance this investigation, the

liability column outweighs the asset column. These liabilities included the following;

L1C
b6

(U) SA emonstrated little aggressiveness and almost no initiative.

Given the extent to which this case was being run and managed from FBI-

HQ, the case required an agent who would "pick up the baton" after SA
left 12/7/99), and aggressively move the case

0 S was not that agent.*” This lack of aggressiveness and -

initiative hurt the investigation in many ways.*

. ) SA-dcfctrcd decision-making to FBI-HQ to the point of paralysis.
Thus, virtually nothing happened on the investigation from August 1997,
when the FISA application was rejected by OIPR, to December 1997, when
a teletype finally arrived from FBI-HQ telling FBI-AQ what to do on the
case. The four month delay in getting the teletype out of FBI-HQ was the

AXF) For example, it ultimately led DOB Headquarters to instruct its own
pecsonnel to interview and polygraph Wen Ho Lee, Icading to significant problems, as
detiiled in Chapter 17. For another example, FBI-AQ developed no plan for monitoring
abroad during the course of the investigation and,

Lee's activities if he chose to travel
consequently, missed golden opportunities whea Lee made trips to Taiwan in March

1998 and again in Deoember 1998,

78
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fault of FBI-HQ, not FBI-AQ. But FBI-AQ should ncver have let itself be
placed, or lct itsclf remain, in a position where its work on an important
counterintelligence investigation was essentially stalled for months by FBI-

HQ's failure to treat this issue as a priority matter.

. S though meticulous and methodical, was also very, very slow.

In a case that, at best, had never done more than

sputter along, this was not
what the investigation required. For example, th“ bl

took an unacceptably long time to plan and execute, particularly given how
poorly planned it actually was.” As is fully described in this chapter and

Chapter 14, some of the problems in planning th

bi

were beyond FBI-AQ’s control but many of them were not. There were

AQ's defensé, it should be noted that the first refereace 6
1C FBI-AQ'sﬁIw:snotunﬁltwomonﬂ:saﬁuﬂlc H

fully-committed )
cight months to get it operational. The
even then but for the fact that FBI-AO yas
was insistent that the
12/7/99) As it tumed o

sbout the possibility
note of October 21, recounting & meeting

in which they agreod that there was no “logical opening” to
that time. (AQILS By December 1997, however,
yet it still ook another .

Fmipt "U""
acing inspection in 1998 and SSA
be done prior to the inspeotion,

T(4 ho inspeotion ran from August 10

» 1998. (FBI 15920

orsegre

bi
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also completely inappropriate investigative delays and cven mishaps.” Sce
Chapter 4, Scction F(3), below.
¢Sy , |
W10 ° /(8‘)' SA-as to certain matters, did not undertake to accomplish
j L important assignments at all. For example, on December 19, 1997, FBI- HQ
' ’ directed FBI-AQ immediately to open preliminary i mqumcs o

who were named as persons of interest in DOE's "Kindred
s pint" Administrative Inquiry. (FBI 11855) S as explicitly
\9'\/(, instructed three days later by his supervisor, SSA o open the
preliminary inquiries. (AQI 5503) S id not do so. When aske.
bb about this by the AGRT, said he too busy planning th

bl

S e A 8 N it e o v+ 4 2 A ¢ e e

)
#(8Y For example, having gone to considerable effort to procure a mail cover on

Wen Ho Lee’s mail, FBI-AQ managed to let its renewal lapse, with the consequent result
that the FBI - after obtaining the authonty of the Attomey General herself for the mail
cover — did not have the mail cover in place from June 13, 1997 to Septembet 8, 1997

(AQISISI 5317; FBI 1083)

For another example, Wea Ho Lee left the country to go to Taiwan on

March 15, 1998. (AQI 5492) Despite the fact that Lee filed the appropriate paperwork
mthLANLonMatchz, 1998 sechngau&xoamuontomakcmcmp, and despite the fact
LANL on March 10, 1998 (FBI 1275; AQI 1687, 5488,

that the trip was approved by

5491), dchBIwasunawamofﬂmﬁpunﬁlMuvhz?o 1998 (AQIS492).ughtdays

after he lef the country, Itis clearly tmacceptable for the subject of a major, mulfi-year -

FBI wmwdnwlhgmcemugaum{eaw the country — particulardly to travel to a

seasitive country with whom Lee had prior suspicious contacts, sce Chapter 2 — without

: the FBI knowing about it. While DOB deserves much of the blame for not having a d

| ‘ procedure in place that would have guaranteed that DOE counterintelligeace was made
. aware of the trip so that it could notify the FBI, the Albuquerque Division should have

3 insistod and assured itsclf that such a procedure was in place. This was a missed

oppottunity at mulﬁplo fevels.

it ias o s
e%e?” i Stk wnce-

saa.




¥ VI VNN

@ ettt ek as 4 B Vn e b cmandh AR e

e 00 v ot

goe

S * .
.

-

d

Topsecr

b\ _and other matters.” p9/ 12/99) Other suggestions in
the December 1997 teletype were also not pursucd.’

like SA reccived information that should have

L) SAP
“informed him of the critical importance of gaining access to Wen Ho Lee’s

computer files, yet he failed to take appropriate steps to gain such access.”
This was a failure of profound significance, particularly in light of the fact

that Lee’s downloading activity was anything but a matter of aiicient
history. S hould have, but did not, ascertain the current status of

banners and waivers on the LANL systems to which Wen Ho Lee had
access. 9/12/99) Had he done so — had he even asked relevant

questions to the very witnesses, such
already interviewing — he could have discovered that X Division had in its

W |
”i&)’ The preliminary inquiries were in fact not opened until March 12, 1999

(AQI 374; FBI 1646) and, then, only at the specific

instruction of AD Gallagher to open

the preliminary inquiries immediately, that is to say, by “close of business™ that day.

’XS)’ In November 1998, S
explaining to FBI-HQ why FBI-AQ — 1n essence, why S had failed to comply
e could come up with was

with many aspects of the December 1997 teletype. The

9/10/99; Kitchen 9/10/99; Gallgghcr 10/28/99; Middleton 8/3/99)

placed in the uncomfortable position of

the statement that a number of the proposals in the teletype were “tield in abeyance”

h
time

(AQI 1990) The other proposals, =~

Nno

conducted interviews, specifically ofqaﬁ,d
apprised him of the significance of computets in connection

cady .
with Lee"s work and access. (AQI 5047, 1324; FBI 890) At times, it did scem as if he
understood the issue. In his May 6, 1997 interview o

¢ speoifioally fooused on

Lec's ability to download information from a main frame computer to a disk and his

ability to access data from his home. (FBI890) On April 29, 1997, he wrote himself the

following note: “[H]as he [Lec] attempted to acoess arcas of computer which he is not
authorized to acocess.” (AQI 5367)

i and could have proceeded at the same
being p . o ) e

and ohewashoe be, b
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own files signed waivers by Wen Ho Lee and that, even absent (he waivers,
Wen Ho Lec had no expectation of privacy.

U

}S}NF) While his failure to pursue this matter may be comprehensible
during the April 1997 to August 1997 time period, when FISA coverage i
was being pursued, it is not understandable affer the FISA application was |
rejected.” At that point, the only way to have gained access to Lee’s f
computer files was through either a consent search or througha |
determination that Lee had no expectation of privacy.” J

«  cawad) SA

|

%) Evenif SA-’belicved that a new FISA application might eventually be . )
submitted, he certainly knew that, at least for the immediate future, FISA coverage was
dead and other investigative approaches had to be considered. /

like S never genuinely explored the [

predication for the case.”* He was under no moregbligation to accept the
predicate given to the FBI by DOE than was S He could
and :

have, and should have, at least received an intelligence bri
reviewed the pertinent reco,

”%’Norisitan@hnﬁﬁonﬂ:ats ied on his review of the case file |
andon S November 14, 1996 communication to Albuquerque Division that
the Natio; Unit advised & FISA order was required to |

surveil the subject’s QI 1087; That same file also.contains a
communication by sﬂp the file stating that, as-of November 12, 1996, Lee's
division had not yef gone on line with an electronio notice of monitoring system. (AQI
01079) Long before he Iearned that the FISA application had been rejected, and
certainly afterwards, S ould have ascertained whether the on-line system had
gone into cffect, and the current status of banners and waivers on the LANL system.

N .
%(8Y Unlike S Si it least had reocived a bricfing on the
AQI 2984 conoerning the October 31, 1995 briefing of SA
t DOE Headquarters.)

redication for the case.
SR - S 5 -
E 82 /
|
- |
|
|
|




EAR 7 1S

st

51('

boe

b b7

b\

might have lcamed two ycars carlicr than it did that there were fundamental
problems with both the predicate and the exclusive focus on Lec. /

(U) Similarly, SA-ncvcr did anything more than make a superficial
examination of the nature of Lee's work and the true nature of his access to /

classificd material, cven though S 1ad available to him several
knowledgeable individuals who could have given him chapter and verse on

these topics, and even though these individuals —q |
iand— all of X Division - had already been 1

interviewed or were being interviewed by the FBI. /

~(SANPARDB) Suchan cxmmnauon was not a matter of mere academic

A thorough examination of these issues
product during his tenure at LANL - could
hmmbsmﬁallyadmoedﬂlommugauonmdmighthmledtoﬂle
" identification of important witnesses, somie of whom surcly could have beca =~ |
: mtuwewedwxdmutalaﬁngue.andmesewngofimpomntleads.

counting on overh some incriminating admission through FISA
coverage or, after the FISA appﬁca(ion was rejeotod. oatching Wen Ho Lee
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“be made about her tenure as case ageat:

-
s -

“in the act" of committing cspionage or making incriminating admissions
bl during the coursc of (lww Those were tantalizing
possibilitics, but that was all they were, possibilities. .

(U) In summary, S was an improvement over SA nd he did
make significant contributions to the investigation. Moréover, it is readily apparent that
he tried, in good faith, to comply with the instructions he received from FBI-HQ and his
Albuquerque Division supervisor.” However, he was far from what the case required,
which was an aggressive, very experienced counterintelligence agent, with a strategic
plan for bringing the investigation to a successful resolution, and with the confidence, the
determination and the mettle to actually run the case, rather than merely run leads for
FBI-HQ. That this is not what the case received is not S ault but, rather, that of.
FBI-AQ management, which chose to assign this major counterintelligence investigation
to just one agent and to make that agent SA

. © sl

) was the Wen Ho Lee case agent from November 6, 1998 to
March 9, 1999, when Given her short tenure, and the
other factors cited above, it wo ¢ unfair to generalize about her service as case agent

in this matter.  However, a number of positive comments, and several negative ones, can

@ o
£8) First, as to the positive:

u . . i - ‘
) Upon being instructed by FBI-AQ management ¢0 preparc 8 new
request for a FISA order, she did an excellent job pulling together the

disparate evidence supporting an assertion that Wea Ho Lee-was an ageat of

a forcign power. While FBI-HQ essentially dismissed it, and it did have
problems, it also had within it the genuine basis for a FISA application. -

#(U) It should be noted, here, that s'me Sm not able to
work on the Wen Ho Lee investigation exolustvely and was perodioally pulled off to
work on other matters, such as bank robberies and drug surveillance. (FBI 16127, 1374)

M
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(U) She conducted a competent and professional, if not especially revealing,
interview of Wen o Lec on January 17, 1999, and again on March 5, 1999,

(U) She deserves substantial credit for obtaining permission from Lee on
March S, 1999 to scarch his LANL office. It is this consent scarch hat
ultimately led to the discovery of Lee's illicit activities conceming LANL's

classified computer files.

(U) As to the negative, the following can be said:

()
£87RF) She devoted far too much attention to the fundamentally flawed

| notion that Wen Ho Lee was possibly engaged in
In doing so, she relied far too much on one asset’s

coz  analysis of the implications of the periodic "burping"” of the cordless
b1¢ | telephone owned by That analysis - which
purported to delineate a pattern consistent with the possibility tha

Lé
o | (R v bcn eviced byan
BI-HQ expert and determined to be meritless. '

fU) Despite considerable prior experience with computer searches, and
despite her clear recognition of the importance of gaining access to Lee’s

bl

computer files, she failed to pursue this matter aggressively. See Chapter 9.

e . (U)NordidS essively pursue obtaining the charts of DOE’s

f’g‘ polygraph of Wea Ho Lee on December 23, 1998. FBI-AQ'’s failure to
obtain these charts for a full month, which was ecroncously attributed by

yl@
E’ FBI-AQ to ROE intransigeace (FBI 1589), had significant adverse
2 -consequences for the investigation.

. s arch 7, 1999 interview of Wen Ho Lee involved an
inappropriate use of threats, including the threat of death by :




oy

clectrocution.' It must be said, however, that this was certainly not SA
idea. Rather, she was instructed by SAC Kitchen to advise Lec of
the case of Julius and Ethel Rosenberg and the deadly consequence of not

%) Among other references to the Roscabergs, SAJR sked Lee if he
“wanted to go down in history . . . professing your innocence like the Rosenbergs to the
- day they take you to the electric chair.” (AQI 4015 at 56) The March 7, 1999
. interogation of Lee was filled with other references inteaded to break down Lee’s
defenses, including telling Lee that; unless he cogperated, he would have no job, no

- security clearance, no money to pay bills, newspapers would be saying he had been
atrested for espionage, his child would be questioned by reporters, his situation would
cat away at him worse than his bout with cancer, his family would fall apart, his kids
were going to have to live with the knowledge that he had been arrested for espionage,
his wife would be polygraphed, and so on. (AQI 4015) After the interview, which SAC

. Kitchen watched on closéd circuit television from & nearby room, he told SA e
had donc & good job; SA JJJJJfjj howeves, felt “siok” about it. 91199

Chapter 17.
: | 86 !
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coopcrating with the Govemment. An FBf Special Agent who threatens a
subject with death by clectrocution may place any resulting confession at
risk’ and may be in violation of FBI policy."

4. (U) Conclusion

/%Exccpling SA-who was not on the case long enough for the. AGRT to
make a meaningful judgment, the FBI did not assign the "right" agents to the Wen Ho

Lee investigation. This significant error in judgmcnt - which, of course, affected
virtually every other aspect of the investigation - is attributable to FBI-AQ management,

although FBI-HQ’s National Security Division (in particular, th section) was
well aware of the problem.

(U) The failure to assign the “right" agents to the case was, however, only a part
of the personnel problem with this investigation. There was also the matter that is the

9U) The AGRT makes no finding as to whether the threat of death by
electrocution, particularly when combined with other statements made by the FBI during
the March 7, 1999 interview, would render any confession made by the subject
involuntary. Given that there was no confession, the matter is largely academic. Itis
sufficicnt to state that such statements by the FBI would have unnecessarily placed a

confession at risk. See, generally, Me_t;z._'mﬁgg 866 F.2d 958 (7"‘er 1989),

| (habeas petitioner eatitled to hearing on issue of whether his confession was coerced

where petitioner, who had brain damage, was threatened with electric chair if he did-not

make a statemeat), Murphy v, Wainwright, 372 F.2d 942 (5% Cit. l967)(ﬂ1mtregudmg
horrors of dying in electric chair required remand to deteomine if guilty plea coerced).
But see Wilcox v, Ford, 813 F.2d 1140(11“& 1987), wssomam

(24 Cir. 1988).

19(U) Section 7-2.1 of the FBI's Legal Handbook for Special Agents states: “It is
the policy of the FBI that no attempt be made to obtain a statement by force; threats, or

promises.” (FBI 21859) But sce O'Ferrell v, United States, 968 .Supp. 1519,1538
(M.D. Ala. 1997) (holding that a threat of the electrio chair did not violate Seotion 7-2.1

because electrooution would be the product of a judicial proceeding and not be inflicted
on the defendant by the FBL.)
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subjcct of the next section, j.¢,, the failure by both FBI-AQ and FBI-HQ to provide to the
casc agents the additional help they needed and which FBI management knew they

required.

D. (U) The diversion of two agents

1. (U) Introduction

(U) On or about November 1, 1996, two new FBI Special Agents arrived at the
an and they had just

Albuquerque Division. They wcrc?

graduated from the New Ageats Class at Quantico.!® This was their first office
assignment and S was immediately assigned to a gang task force and fugitive
squad and S was immediately assigned to the Farmington, New Mexico,
Resident Agency ("Farmington RA*) to work crimes on Indian reservations.

- 2/8/00; 2/16/00; AQI 6325)

/g, Assigning agents to work gang cases or crimes on Indian reservations is, of
course, entirely appropriate and proper. The only problem with this assignment was that

these agents were specifically assigned to Albuquerque Division for the purpose of
supporting the Wen Ho Lee investigation. As FBI-HQ_Un‘it ih;’:h b

said: "Bodies were asked for, bodies were provided and bodies were di
12/29/99)

5U) SAJJJIcmeins an FBI agent; SAJJJcsigned from the FBI on
November 30, 1997.

1) According to UC ¢ made this statement in an Ootober 1999
brefing he gave to FBI-AQ ASAC Lucckenhoff. (Id.)

e S—
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2. (U) The diversion

fmf (U) In Junc 1996, SSA-and SS realized they had a probicm.
Given the scope of the Wen Ho Lee investigation, and given the fact that the case was

b6 assigned to S they knew they had to get him help. According to SS
they knew he would not be able to handle the investigation by himself.'* 12/1/99)

‘ _ABT Detailing another agent from the Albuquerque Division to work on the Wen
Ho Lee investigation was not at all a promising option.

o the case

s not ¢ven a possible, solution to the problem.

was not a practical, and p

L) SSA-and SSA nsidered a number of options, including
g transferring senior ageats to Albuquerque Division as their “OP* (Office of Preference)
f or, as it is now called, their "PRL* (Personnel Resource List) transfer. But they

Lic re;ognizcd that they might not get the agent they wanted since such transfers were based
on seaiority and, in any case, it might be months before they could get anyone transferred

in through an OP transfer. 12/1/99) They decided instead to seek the assignment
of brand new agents to Albuquerque Division. This might or might not have meant that
-these two particular agents would work the Wea Ho Lee investigation. They might be

b () SSA-addedﬁmt“tobefmr, notmany[agems] oouldhavehandlod it
,( alone, given the scope of the inmﬁgatton. , ;
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assigned to work the casc themselves or be used as “back-fill" to replace two expericnced
agents from other squads who would be transferred from their own case responsibilities to

the Wen Ho Lee investigation.'”

| /%’Thc section chief ("SC") o Jeremiah Doyle, decided that he needed to
make a trip out to Albuquerque to discuss the case with the ficld office and to-assess for

himself its staffing requirements. On July 2, 1996, SC Doyle and SS etin
Albuquerque Division with SAC Thomas Kneir, ASAC Ronald Dick, SS and SA
SAC Kneir made it clear to SC Doyle that there were not enough resources

in the Santa Fe RA to work a case of this magnitude. SC Doyle also met with SA
and concluded that he would need "a lot of support.” (Doyle 10/19/99)

}85 SC Doyle states that he came back to FBI-HQ and asked for the temporary
duty assignment ("TDY™") o ut ultimately settled for the
transfer of two permaneat agents to support the case.'” (Doyle 10/19/99) On July 25,

1996, Robert Bryant, who was then the Assistant Director of the National Security
Division, requested that the FBI's Personnel Division *favorably consider overstaffing the
Albuquerque Division NFIP (National Foreign Intelligence Program] by two Special
Agents to support" the "Kindred Spmt" investigation. (FBI-03265) In support of this

request, AD Bryant stated:

W | _
£8Y € * * This wﬂlbe a major investigation which may last two years or
more, % Albuquerquc requested that additional Special Ageats be made ‘

85 Both former FBI-AQ SAC Kugir

stated that they would have expected the pew ageats to be used as “back-fIL" (Kneir
10/6/99; Middleton 8/3/99) But 1d the AGRT that it was his inteation to

aotually put the new ageats on the Wen Ho Lee investigation, rather than use them as
“back-filL" He assumed that there would be a Iot of basic “leg work,” physical

surveillance and record checks that two “FOAs™ (Rirst Office Agents) could handle.

4(U) The case file at FBI-HQ docs not reflect the request for five agents and it is.

not clear whether this request was ever committed to paper. What was committed to
paper was the request for two ageats.

o
90 :

Seotion Chief Cinck Middleton
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Fe investigation was approved'” (FBI 20354, 21841) and SS

_Torsse

available to work this high impact casc. * * ¢ Because Albuquerque’s
staffing levels have alrcady been set for the next FY 1997 the most
cxpeditious means of addressing Albuquerque’s needs is to overstaff the
Division through new agent and Personnel Resource List transfers.  Any
combination of new or experienced Special Agents would be acceptable;
but agents with an FCI background and or Mandarin language ability would
best suit the anticipated requirements of captioned investigation. :

(FBI3266) The request to “overstaff* the Division by two agents to support the Lee
sent a copy of the

L1¢  memorandum to FBI-AQ’s ASAC Ronald Dick (AQI 985), with a cover note that read

Lo

as follows:
RE: RED SPIRIT
bl /(8)/ FC (DOE)
00: AQ

ATTN: ASAC Dick

(Ybﬁ Ron— '
Here are two extra bodies. I'll follow
LI1e progress wi in SATU [Special Ageats

L6 Transfer Unit] .

“3(U) FBI records indicate that AD Bryant's memo was approved by the Office .

of Deputy Director Weldon Keanedy. (FBI 21842) After recelving it, & Personnel
Diviston offiolal spoke with SC Doyle end ascertained that over staffing FBI-AQ with
two agents from the new agents olass “would be satisfactory.” (FBI 21842) On July 29,
1996, the order was issued: “Up AQ by 2 - new SA's from Quantico OK." (FBI 21841)
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- FBI-AQ as a result of the overstaffing decisi

(AQI 984)"° The orders were then cut assigning SA-and S to the
Albuquerque Division,'"' and the agents arrived in New Mexico on or about November 1,

1996.'"?

(U) The decision to assign SA-and S to malters unrelated (o the

Wen Ho Lee investigation was made by ASAC Dick 8/16/99;
12/1/99), and ASAC Dick sent a memo to all FBI-AQ employees on October.24, 1996
advising them of the assignment of each of the new agents coming into the Division. The

memorandum reflects the assignment of SA- to Squad 7 (which included the gang

19U) According to SSA-ASAC Dick was deeply involved in obtaining
approval from FBI-HQ for the two new-agents and discussed the matter with the
ational Security Division and the Special Agent Transfer Unit. According to SSA
once ASAC Dick had been advised that the request for the two ageats had been
approved, he told SSA- that “we got your two SA’s” and gave SS their

names.

&) -
1Sy Both S and S rders assigning them to FBI-AQ were
dated Aungust 16, 199 002, FBI 21844), a httlc over two weeks after FBI-HQ's

approved the overstaffing of FBI-AQ by two ageats. (FBI 21841) While several other
new agents were alsq assigned to Albuquerque Division in Angust 1996 and September
1996, there is no question that and were the two ageats assigned to
ecision. See, e.g, the eatry for 7/25/96 in the

FBI's Wea Ho Lee chronology at FBI 07917 (boldface in original): “NSD requests
Personnel Division overstaff AQ with two new ageats to assistin this invw pec
AQ SAC's verbal request on 7/2/96. SATU designates new Special Agen and‘

~ See plso the interview of S 12/1/97) (whicti makes clear that his
jon with ASAC Dick conceming the diversion of the two ‘agents was prompted

by the arrival of SAffJfJjand SAJJJin the Division.)

By the time the agents arrived, SAC Kneir had left the Albuquerque

()
Division. ASAC Dick was the Acting SAC from August 1996 to October 1996, whea
the new SAC, James Weber, arrived. SAC Weber arrived at Albuquerque Division on or

about Ootober 15, 1996, (Weber 10/28/99)

W
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task force and fugitive squad) and S o the Farmington RA.'"” (AQ! 6325)
While the decision to assign thesc agents to work unrelated to the Wen Ho Lee

investigation was not announced until October 24, 1996, it was clcarly made much
carlier. For cxample S orders assigning him to the Farmington RA were dated

September 17, 19906.

W)
&8’ SSA-states that, around the time of SA and S rrival,
i.e., early November 1996, ASAC Dick called SS into his office and told him that

he thought the two new agents could be better used in other program areas.'* SS
states that he asked ASAC Dick: “What am I supposed to do about Kindred Spirit?"

003)

ASAC Dick responded that he would assign S 0SS squad for the time

being. SS asked ASAC Dick if S was going to be assigned to the Santa Fe

RA, where SA was then working. ASAC Dick said no, that S ould
aid he was not pleased and clearly

be stationed in the Albuquerque office. SS
articulated his unhappiness to ASAC Dick. Specifically, he recalls telling ASAC Dick:
but ASAC Dick’s reaction was “that's the way it’s

going to be." ASAC Dick said that if, in the future, SS eeded more people, they
could make additional changes and that, in the meantime, S could help out on

“Kindred Spirit" if necessary 12/1/99)

! The memo also reflects the transfer of two i
A—squad, but neither was assigned to FCL
initially assigned to drug mtelligence and then to domestic terrorism; former S

worked international terrorism matters. 00) e

W
“3(8)) It is not entirely clear how or when SSA-ﬁxst learned that th:d agﬂ;o:ts
stat t

would not be assigned to the “Kindred Spirit” investigation. S

he told SS/ about the matter after learning from SS. t the agents had
already arrived. Since S bviously knew that the agents were not working
the “Kindred Spirit” case, he SS/ to complain. 8/12/99)
SSA‘aid that he had received a “heads up” from SS t the agents
were coming but he did not know that they were not beﬁ assigned to the “Kindred

Spirit" investigation until ASAC Dick told him so. 12/1/99)

| e
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5 ‘was used as “back-fill* for SA-
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irob em (thc Wen Ho Lee casci bui ﬁerl to solve a Farmington one

(U) The fact that SA was scnt 10 Farmington and Sﬁ-was sent from
Farmington might lcad onc to conclude that FBI-AQ was doing precisely what fonner
SAC Kneir said it should have done: assigning additional agents to the Wen Ho Lec
investigation by transferring experienced agents onto the Wen Ho Lec investigation and

sing the new agents as "back-fill." That view, however, cannot withstand scrutiny. SA
but it had nothing to do with puumg

additional resources on the Wen Ho Lee case.

(U) To understand this, it is necessary to cxammc why - and more importantly

when FBI-AQ dccndcd to bring S
lained the

*enhance the productivity of the Flarmington] RA." (AQI 6603) In other words,
transfctrcd from Farmington to Albuquerque not to solve an Albuiuerque

) The timing of the decision, - the “when" part of this analysis, - is equally
significant. FBI-AQ’s request for permission to bring S from Farmington was
seat to FBI-HQ on May 7, 1996 (AQI 6607), i.c., almost a month before the Wen Ho Lee

full investigation was even opened. This, alone, establishes that the decision to transfer
to Albuquerqué had nothing to do with the Lee investigation. I more proof

was needed, however, supplies it himself. He told the AGRT that, after it was
deﬁmnmedﬂmthewouldbetmnsfcmdm&om&mnngton. he was given two.options as
to his squad dssignment; oncmstogoﬁoanolentmmossquadandﬂwoﬁetwastogo
to a white collar crime squad.. Neither FCI in general, nor the Wea Ho Lee casc, in

pa.tucular was preseated to him asan opuon. 2128100)

(U) Of course, for FBI-AQ to solve its Fa.tmington problem, it was obviously not
ctiough for FBI-AQ merely to transfer from Farmington. It had ¢o replace
him in the Farmington RA with another agent. FBI-AQ obviously recognized this need:

In an August 13, 1996 memorandum to FBI-HQ supporting the transfer of §
Albuquerque, FBI-AQ stated that an agent necded to be seat to Farmington to replace SA






