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CUHAPTER SIXTEEN

MTHE FISA RECONSIDERATION BY OIPR: DECEMBER 1998
(U) Questions Presented

Question One: (&f Did the warrant the submission of a

FISA application and the issuance of a FISA order?

Question Two: (&) Did FBI-HQ personnel make a serious and substantial effort

in December 1998 to advise OIPR of incriminating information arising out of the August
1998 d to persuade OIPR to submit a new FISA application?

) . .
Question ’l‘hree:f(8) Did OIPR handle this matter appropriately?

A. (U) Introduction

485 In Chapter 4, Section “H(4)(e)(vi),” above, the AGRT addressed NSD's
failure promptly to pursue a FISA application in the fall of 1998 in light of theffJ I
©
What

* In this chapter, the AGRT addresses NSD's failure serious
application at any time after,
took place on December 22, 1998 was, 1n no respect, a serious run at FISA. It was

nothing more than an effort to “check the box” and to provide confirmation of a decision
theFBlhad elrcadymade. =~ _ =

B: ¢ The signifionce of YNNI
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7 of ssAliviewed ﬁm a “buse [ IN2359). |
(\*“ and certainly it was not all that FBI-AQ and FBI-HQ had Koped it would be. But it most
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certainly was not a bust.”* For the reasons set forth in Chapter 14, the —
L udid matcrially advance the casc for a
FISA order, it should have resulted in a serious and substantial effort on the part of NSD

to persuade OIPR that the FBI now had a sufficient basis for a FISA order, it should have
caused the submission of a FISA application, and it should have resulted in a FISA order.

M OIPR's principal reason for rejecting the FISA application submitted. in June
1997 was a lack of probable cause. Chapter 11. Whether the FBI agreed with that

assessment, it was stuck with it. The
have and should have overcome OIPR’s objections.

19 specific items of incriminating material, see Chapter 14, and made the following
contributions to the probable cause analysis:
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- ©4 ¢85 As FBI-AQ ASAC Dick wrote in an c-mail to SAC Kitohen, S%and A ‘
others immediately after :Hu excouted: “Great Jobl Whileit |«

was not a home run we y got to seoond base.” (AQI 4861)
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- in a far more sinister
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8y This was certainly the view of FBI-AQ. When SA#ook over the
investigation from S her first order of business was to a request to FBI-HQ
for submission to OIPR of a FISA application. /7/99) She did so immediately

and sent an EC to NSD on November 10, 1998 that ably and effectively set forth the case
.for a FISA order. (AQI 1964) _

@f ss

reaction to S

however, did not see th as FBI-AQ did. His b
EC was immediate and negative, as shown by his handwritten

days later. (Id.) According to-
this matter to QIPR for its réview.

comments on FBI-HQ's copy. (FBI 1381) Then, on December 10, 1998, he formally
- sejected FBI-AQ's request for a FISA order (FBI 1406), which U!m:‘mc
U not gomng e
12/2_9 ) .. .

evertheless, despite having rejected the FISA request on December 10, 1998,

ound himself in the office of OIPR attorney Dave Ryan on December

SSA
1998 discussing that very possibility,. How did this happen?
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£8Y On December 13, 1998, UC-had signed off on SSA ¢jection
of the FISA request.”® The next day, however, SC Chuck Middleton told him he wanted
“final plcadings" made with OIPR for a FISA application. *° (FBI 11953) The ncxt day,
SC Middleton, UC SSA-and others from the FBI met with DOE's Ed
Curran and others from DOE. Curran was told that a “2™ FISA request . .. [was] coming
up." (FBI 11950, 21564)

57 U

recognized that SSA_md no enthusiasm for makKine such a
request given his perception, as later communicated to the AGRT by SS
himself, that the hwas a "bust, " But, said UC *my point to

%
o ) SSA [l vvas “upsct” when he leamed of the rejection. He told SA
“This is B~ S—, we give him [SS what he wants and he does
nothing.” {Jor7199) |

“GATE) What led SC Middleton to take this action? It certainly was not
enthusiasm for the results of the He viewed the results as
“garbage” and “not successful” and “as alerting as could be.” (FBI 1493; Middleton
8/3/99) He wasn’t “optimistic” that OIPR would approve a FISA application and, if
approved, that it would be “productive.” (Id.) And yet, here he was, ordering “final
pleadings” with OIPR. Why? It is unclear, but the case had begun to attract the kind of

scrutiny that might have led a section chief not to want to reject a FISA without
atleastmnnmgxtbyOIPR. Threcdayseadtet. SCMiddletonandUﬁndmet
‘and had p a

aeuons" in the “Kindred Spirit” case and was “upset.” (OIPR917)

immediato reaction upon reading the
111954)

the FISA court.” B 3988) And UC
told the that it

W

“‘,ﬁ&’ Uc-mmviewisaliﬁlc less clear. According to a Decembec2, |
1998 note sent to DOE's Curran by an FBI detailec to DOB* Uc?
view was that FBI-AQ's request for a FISA was “still short of probable cause to
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was we're not the attorneys of record.” 2/29/99) OIPR was, and

cven though it was being donce out of a "surfcit” of caution, it still ncede donc and
“then we can check the box."*? (1d.) Thus, UC-"ordcr cd” 8§ lo go scc

12/15/99)

OIPR.*Y

£8) That the FBI lacked confidence in its own claim on a FISA order was made
abundantly clear in a note that AD Gallagher sent to Director Freech on December 18,
1998, just four days before SSA ent over to OIPR to present the matter. This
note confirms to Director Frech what NSD had told FBI-AQ the previous week: "(T]he
results o were not likely to be sufficient justification for b/

clectronic surveillance." 7652)

% The FBI's gloomy prognosis carried over to SS_ meeting with
OIPR on December 22, 1998. There is no question that this was nof a "serious run" at a
FISA application but, rather, an effort by NSD to gain OIPR’s endorsement of a decision
that it had already made and alreaa)' communicated to both FBI-AQ and to the Director

himself

a] bust " [ 12/15/99) Nevertheless, when the AGRT interviewed U in

July 1999, he said he viewed the: results as very probative and not consistent 4 /
wil 7/19/99)

*2 (8f Whea the AGRT interviewed U in July 1999, UC-
cmphasized that he had really intended the approach to OIPR to be a “serious run” ata
FISA order. Hiswewwasthatﬂlefullconuxtof supported a FISA  //

applmuon. whether or not it was ul 19199)
AD Gallagher told the AGRT that he was not aware of this second “run” at

aFISAbut. uponrcwcmngwhathappened. the “reality is that it was crossing thelast

“T* before going to [the] polygraph.” (Gallagher 10/28/99)

If more cvidence of this fact was necessary, one need only look at the
FBI's acquiesccnce in DORB's determination to interview and polygraph Wen Ho Lee in
late December 1998. If the FBI actually thought there was a ohance for & FISA order, it
certainly would have asked DOE to hold off, at least briefly, on the interview and
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£87 Even the fact that SSA encounter with OIPR took place on
Dccember 22, 1998 is significant.  SSA told the AGRT that it was strictly a
coincidence that his meeting with OIPR took place just one day before Wen | '
meeting with the DOE interviewer and polygrapher. 7/23/99) SSA“
may well view it as coincidence but, after all, SS did o to OIPR on his

own initiative - UC ordered him to meet with OIPR.

12/29/99) And that very moming U had found out from
FBI agent who worked for Curran in DOE's Office of Counterintelligence, that the i7c

interview and polygraph of Wen Ho Lee - which U ad previously been told
would take place on December 29, 1999 (FBI 11947, 20325) ~ had been moved up to
December 22, 1998 per instructions from Secretary Richardson.*” (FBI 11944, 20324) -
If this was a "box" that NSD nceded to "check,” it needed to check it immediately.

C. (U) The December 22, 1998 meeting

g} On December 22, 1998, ss.q’tmd his mecting with OIPR, although it
was such a casual and off-the-cuff encounter that it hardly warrants the term “meeting.”
There are basically three sources of information about what went on at this meeting: SSA
recollection of events; OIPR attorney David Ryan’s recollection of events; and
'SS handwritten note to the file. Although all three sources are slightly

different, they tell a similar story. '

a retired Do€ b6,

-—— . ———————— ————— @ ——

polyecaph of Wea Ho Leo which, by alecting Los to the faot that he was under additional
sorutiny, would inevitably reader electronic surveillance less produotive.

“s 223 The interview did not take place until December 23, 1998, but that was
beoause Lee was delayed in getting back to New Mexico from his trip to Taiwan.

1199)

W




F63
bb
h1c

[
PR I

Q0E

bl b7C

AL W3 I

L""
——

It was, according to SS "not (an} overly
icw, in going into the meeting, was that nothing that

could have changed things" and that there was
report that would have justified a finding of probable causc.

nothing in
ﬁmm, 12/15/99) Ryan said "loud and clear" that the results
change nothing.’_lZ/lS/99)

jﬂf According to OIPR Attorney Dave Ryan, this is what happencd:,_SS
came by for a meeting that lasted about five minutes. SS '

lengthy"” meeting. SS
happened in the

. van
FISA order. Obviously, the answer was no. When Ryan told him this,
state: "That’s what I thought." (Ryan 7/8/99) Significantly, Ryan said SS

never told him that Wen Ho Lee had failed to repo
indeed, told him just the opposite. Had SS told him about the failure

to report, Ryan states he would have pursued it with Alan Kornblum, but it probably
would not have led to a different result. (Id.)

) - '
oy SSA—notc to the file, in its entirety, reads as follows;

12/22

G
£8) Re Kindred Spirit:

| %} Spoke thi¥ day with OIPR's Dave Ryan who drafted last year's
application for ELSUR {Electronic Surveillance] on the Lees. Ireviewed
the prior application and the reasons for déclination. Dave remembered the

case, especially since it just came up again in another context last week.*

“‘% On December 17, 1998, OIPR Counsel Francis F. Townsend had written a

memorandum to Attorney General Reno summarizing the November 1998 DOE Threat
Assessment Report. (FBI 7107) The memorandum included a summary of FISA matters

‘ ! 625 ! ’




192
Lb
LC

-

. a'oﬂ:;.‘):if.&u. " eee

=

made and already communicated to FBI-AQ. What he should have come for was a FISA

Ervees (N
M I then advised Dave of lhc_and the results. | ended by
asking him if he thought there might be enough to do another application.

He immediately responded “No."

27 We agreed that lhc_in no way supporied, by itsclf, the
requirement for being presently engaged in clandestine intelligence activity.
w)
157 1advised JRK (D of this 1222

(FBI 7111)

485 These three accounts esseatially paint the same portrait: SS had a

brief encounter with Ryan intended to obtain OIPR’s endorsement of a dectsion SSA
d his supervisors at NSD had already made, ji.c.,

m 1o way" added anything to the issue of "probable cause.” Not surprisingly, indeed

S got what he came for: confirmation of a decision he had already

~ order.*?

-

mvolvmg DO targ mgets and included tcfctencc to the Angust 1997 Wea Ho Lee‘FISA
declination, (Id:) :

s (81 There is one significant dismpancy in the accounts of Ryan and SSA

told him that Wen Ho Lee had repo
says that he told Ryan that it was
ented this way, this is a distinotion

. In fact, this was a big deal, as would have been & tif it had
been presented in context.  First, and most significantly,
oSy
. 626
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(U) As to OIPR, its ability to have put together a FISA application in December
1998 would have been significantly handicapped by its destruction of its own records
concerning the Junc 1997 FISA application. See Chapter 11 and 12. That never became
a problem because there was nothing in SSA-prcscn(ation to support a
reconsideration of (he matter.

D. (U) Conclusion

partially with SS U ust also bear responsibility for a decision
which he told the AGRT 1n July 1999 he regretted. 7/19/99) U stated
that he belicved the was not communicated fully to OIPR by SSA
d he regrets not having preseated the FISA issue to OIPR himself, He

indicated that if the context of the had been presented fully he bi
believes it would have supported a FISA application, whether or not it was actually

approved. (1d.)

[ Ultxmatcli the responsibility for the inadequate presentation to Ryan lies only

' (FBI 1350 reached the same condlasion and told
As to fho fact

pretty-sure® he told Ryan about: |
mdSSA-tOldﬁ],QAGR hat e *didn t D 1IQ the,bof
details.* 123/99) ‘Thus, we cannot conclude that this fnformation ‘b"

was communioated t0 Ryar T
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On Scptember 1, 1998, NSD told Director Frech that after it received the
Wwill present the details to
DOJ/OIPR and again ask for an electronic surveillance application to the Forcign
Intelligence Surveillance Court." (FBI 7651) By December 18, 1998, NSD was telling
Director Frech something very different: the results of lhcq were not
D’s first

likely to be sufficient justification for electronic surveillance." (FBI 7652)
It should have "again ask(ed]" for a FISA application. It

instincts were the correct ones.
did not.

: Had a serious and substantial presentation been made to OIPR concerning the
d had OIPR nevertheless rejected the submission of a FISA
application, 1t would warrant criticism. Instead, OIPR never got the chance to decide the

matter one way or the other. OIPR was told nothing that could possibly have led it to
believe that the matter warranted any further inquiry.
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