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CHAPTER 1: INTRODUCTION

A. PURPOSE

The United States Trustee is charged with the responsibility of supervising the
administration of cases and trustees in cases under chapters 7, 11, 12, and 13 of title 11 of the
United States Code (the Bankruptcy Code). Further, upon the court’s determination that the
appointment of a chapter 11 trustee is appropriate, it is the duty of the United States Trustee to
appoint the trustee after consultation with the parties. The appointment must be approved by the
court. A chapter 11 trustee assumes management and control of the bankruptcy estate from the
debtor, and serves as a fiduciary responsible to the various parties in interest in the case. It is the
goal of the United States Trustee to appoint trustees who will capably and expeditiously administer
the estate for the benefit of creditors, exercise appropriate business and professional judgment, and
fully comply with the provisions of the Bankruptcy Code, the Federal Rules of Bankruptcy
Procedure (the Bankruptcy Rules), and the policies of the United States Trustee.

This Handbook represents a statement of operational policy, and is intended as a working
manual for chapter 11 trustees appointed (or elected) and supervised by the United States Trustee.
This Handbook is not intended to represent a complete statement of the law. It should not be used
as a substitute for legal research and analysis. The trustee also should be familiar with the
Bankruptcy Code, the Bankruptcy Rules, any local bankruptcy rules, and relevant case law.?

B. THE BANKRUPTCY LAWS

The Bankruptcy Code consists of eight chapters.

Chapter 1: General Provisions

Chapter 3: Case Administration

Chapter 5: Creditors, the Debtor and the Estate
Chapter 7: Liquidation

Chapter 9:  Adjustment of Debts of a Municipality

Chapter 11:  Reorganization
Chapter 12:  Adjustment of Debts of a Family Farmer with Regular Annual Income

Chapter 13:  Adjustment of Debts of an Individual with Regular Income

¥ All references to United States Trustee shall include the United States Trustee’s
designees, unless otherwise indicated. See 11 U.S.C. § 102(9) (“United States [T]rustee”

includes designee).

¥ All statutory references herein refer to the Bankruptcy Code, 11 U.S.C. § 101 ez seq.
(2003), unless otherwise indicated.
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The provisions of chapters 1, 3, and 5 apply to all cases under chapters 7, 11, and 13, and,
with the exception of § 361, apply to cases under chapter 12. The provisions of chapters 7, 9, 11,
and 13 apply only to cases under each specific chapter. A chapter 11 trustee is concerned primarily
with chapters 1, 3, 5, and 11, but should also be familiar with the other chapters.

C. JURISDICTION AND VENUE

Pursuant to 28 U.S.C. § 1334, the district court has original and exclusive jurisdiction of all
cases under title 11.

All bankruptcy cases and all proceedings arising under, arising in, or related to a title 11
case may be automatically referred by rule or order of the district court to the bankruptcy court,
pursuant to 28 U.S.C. § 157(a). Section 157 makes further distinctions by the use of the terms
“core” and “non-core” proceedings. See 28 U.S.C. § 157(b), (c). Bankruptcy judges may hear and
determine, subject to appeal, all cases under title 11 and core proceedings arising under or in a
title 11 case. 28 U.S.C. § 157(b)(1). The bankruptcy judge may also hear non-core proceedings
that are “otherwise related to” cases under title 11, but the judge’s findings of fact and conclusions
of law must be submitted to the district court for entry of the final order unless the parties agree to
the entry of a final order or judgment by the bankruptcy court. 28 U.S.C. § 157(c).

The appropriate venue for a bankruptcy case is governed by 28 U.S.C. § 1408, which
establishes four alternate tests: (1) the location of the debtor’s domicile; (2) the location of the
debtor’s residence; (3) the location of the debtor’s principal place of business; or (4) the location of
the debtor’s principal assets in the United States. 28 U.S.C. § 1408(1). Venue is also appropriate
in the district in which one of these tests has been satisfied for the 180-day period preceding the
filing, or in the district in which one of these tests has been satisfied for the longest portion of the
180-day period preceding the filing. Id. Venue is also appropriate in the district in which there is a
pending bankruptcy case concerning the debtor’s affiliate, general partner, or partnership.

28 U.S.C. § 1408(2).

D. ROLE OF THE UNITED STATES TRUSTEE

Prior to the enactment of the Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat.
2549 (1978) (codified as amended in 11 U.S.C.), bankruptcy “referees” were involved in the day-
to-day responsibilities of case administration. In the early 1970s, the Brookings Institution
conducted an independent study of the referee system and reported, in part, that there was an
appearance of political patronage in the appointment of trustees, that the quality of trustees
appointed varied greatly, and that, in some instances, actions taken by trustees resulted in more of
an economic benefit to the trustee than to the creditors. Further, debtors, creditors, and third
parties litigating against bankruptcy trustees were concerned that the court, which previously had
appointed and supervised trustees, might not impartially adjudicate their rights as adversaries of
that trustee. To address all of these concerns, Congress assigned administrative functions within
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the bankruptcy system to the United States Trustee Program in 1978. The United States Trustee
Program began on October 1, 1979, the effective date of the 1978 Act, but only as a pilot program
in eighteen judicial districts. The United States Trustee Program expanded to every judicial district
with the exception of those in North Carolina and Alabama with the passage of the Bankruptcy
Judges, United States Trustees, and Family Farmer Bankruptcy Act of 1986, Pub. L. No. 99-554,
100 Stat. 3088 (1986). Pursuant to the Federal Courts Improvement Act of 2000, Pub. L. No. 106-
518, 114 Stat. 2410 (2000), judicial districts in North Carolina and Alabama will only become part
of the Program if they elect to do so, and none have done so to date.

The United States Trustee Program acts in the public interest to promote the efficiency, and
to protect and preserve the integrity, of the bankruptcy system. It works to secure the just, speedy,
and economical resolution of bankruptcy cases; monitors the conduct of parties and takes action to
ensure compliance with applicable laws and procedures; identifies and investigates bankruptcy
fraud and abuse; and oversees administrative functions in bankruptcy cases.

28 U.S.C. § 586 provides, in pertinent part, that each United States Trustee shall:

(1) establish, maintain, and supervise a panel of private trustees that are eligible and
available to serve as trustees in cases under chapter 7 of title 11;

(2)  serve as and perform the duties of a trustee in a case under title 11 when required
under title 11 to serve as trustee in such a case;

3) supervise the administration of cases and trustees in cases under chapter 7, 11, 12, or
13 of title 11 by, whenever the United States trustee considers it to be appropriate —

A) (@) reviewing, in accordance with procedural guidelines adopted by the
Executive Office of the United States Trustee (which guidelines shall
be applied uniformly by the United States trustee except when
circumstances warrant different treatment), applications filed for
compensation and reimbursement under section 330 of title 11; and

(i)  filing with the court comments with respect to such application and,
if the United States Trustee considers it to be appropriate, objections
to such application.

(B)  monitoring plans and disclosure statements filed in cases under chapter 11 of
title 11 and filing with the court, in connection with hearings under sections
1125 and 1128 of such title, comments with respect to such plans and
disclosure statements;
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©

D)

(E)
F)

(6)

(H)

monitoring plans filed under chapters 12 and 13 of title 11 and filing with
the court, in connection with hearings under sections 1224, 1229, 1324, and
1329 of such title, comments with respect to such plans;

taking such action as the United States trustee deems to be appropriate to
ensure that all reports, schedules, and fees required to be filed under title 11

~ and this title by the debtor are properly and timely filed;

monitoring creditors’ committees appointed under title 11;

notifying the appropriate United States attorney of matters which relate to

the occurrence of any action which may constitute a crime under the laws of
the United States and, on the request of the United States attorney, assisting
the United States attorney in carrying out prosecutions based on such action;

monitoring the progress of cases under title 11 and taking such actions as the
United States trustee deems to be appropriate to prevent undue delay in such
progress; and

monitoring applications filed under section 327 of title 11 and, whenever the
United States trustee deems it to be appropriate, filing with the court
comments with respect to the approval of such applications;

4) deposit or invest under section 345 of title 11 money received as trustee in cases
under title 11;

3) perform the duties prescribed for the United States trustee under title 11 and this
title, and such duties consistent with title 11 and this title as the Attorney General

may prescribe; and

(6)  make such reports as the Attorney General directs.

28 U.S.C. § 586(a).

May 2004
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CHAPTER 2: APPOINTMENT OF TRUSTEE

Pursuant to § 1104(d), and in keeping with the bifurcation of administrative and
adjudicative roles in the bankruptcy system, it is the duty of the United States Trustee to appoint
one disinterested person, other than the United States Trustee, to serve as the chapter 11 trustee, if
the court determines that it is appropriate.

A. 11 US.C. § 1104, APPOINTMENT OF TRUSTEE OR EXAMINER

1. Trustee

Section 1104(a) provides that the court shall order the appointment of a chapter 11
trustee at any time after a case is filed, but before a plan is confirmed, upon a motion of any party
in interest or the United States Trustee, if after notice and a hearing the court finds (1) that cause
exists, or (2) that such appointment would be in the best interest of creditors, equity security
holders, and other interests of the estate. 11 U.S.C. § 1104(a). Cause includes, but is not limited
to, fraud, dishonesty, incompetence, or gross mismanagement of the affairs of the debtor by current
management either before or after the commencement of the case. 11 U.S.C. § 1104(a)(1). The
appointment of a chapter 11 trustee is generally considered an extraordinary remedy. Thus,
although the provision is mandatory, a finding of sufficient cause for the appointment of a trustee
is within the discretion of the bankruptcy judge.

If the court orders the appointment of a chapter 11 trustee, the United States Trustee, after
consultation with the parties, will appoint one disinterested person to serve in that capacity, subject
to court approval. 11 U.S.C. § 1104(d). The United States Trustee may, but is not required, to
appoint a member of the chapter 7 panel of trustees to serve as a chapter 11 trustee. Further, in a
case converted from chapter 7, the United States Trustee may, but is not required, to appoint a
predecessor chapter 7 trustee as the chapter 11 trustee.

2. Examiner

Section 1104(c) provides that:

If the court does not order the appointment of a trustee under this section,
then at any time before the confirmation of a plan, on request of a party in
interest or the United States trustee, and after notice and a hearing, the court
shall order the appointment of an examiner to conduct such an investigation
of the debtor as is appropriate, including an investigation of any allegations
of fraud, dishonesty, incompetence, misconduct, mismanagement, or
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irregularity in the management of the affairs of the debtor of or by current or
former management of the debtor, if —

1) such appointment is in the interests of creditors, any equity security
holders, and other interests of the estate; or

2) the debtor’s fixed, liquidated, unsecured debts, other than debts for
goods, services, or taxes, or owing to an insider, exceed $5,000,000.

11 U.S.C. § 1104(c). If the court orders the appointment of an examiner, the appointment of one
disinterested person is made by the United States Trustee after consultation with the parties and
subject to court approval. 11 U.S.C. § 1104(d).

B. ROLE OF THE TRUSTEE OR EXAMINER

Upon court approval of the appointment, and fulfillment of the qualifications set forth in
§ 322, the trustee assumes control over the assets and business operations of the debtor. The
trustee is an independent third party who “steps into the shoes” of the debtor’s management and
becomes a fiduciary with an obligation of fairness to all parties in the case. Unless the court orders
otherwise, by statute, a chapter 11 trustee is authorized to operate the debtor’s business. 11 U.S.C.
§ 1108. Further, a trustee is charged with certain duties under §§ 1106 and 704(2), (5), (7), (8),
and (9) (incorporated by reference), as well as additional duties that will be discussed in Chapter 6,
infra. The trustee has an obligation to obtain a bond conditioned upon the faithful performance of
the trustee’s duties, in an amount determined by the United States Trustee, 11 U.S.C. § 322;
safeguard the assets of the debtor, 11 U.S.C. § 704(2); provide adequate information to parties in
interest, 11 U.S.C. § 704(7); and shepherd the case to resolution, 11 U.S.C. 704(1). See 11 U.S.C.
§ 1106(a)(1) (incorporating sections of § 704).

The role of an examiner in chapter 11 is generally more limited than that of a chapter 11
trustee and normally does not involve an assumption of control of the debtor’s business. An
examiner may be directed to investigate the acts, conduct, assets, liabilities, business operations,
and financial condition of the debtor. 11 U.S.C. § 1106(b) (incorporating § 1106(a)(3)). Unless
otherwise directed, the examiner will assess the desirability of the continuance of the debtor’s
business and any other matter that might be relevant to the case or the formulation of a plan. Id. In
addition, an examiner is required to prepare and file a statement or report of any investigation,
including “any fact ascertained pertaining to fraud, dishonesty, incompetence, misconduct,
mismanagement, or irregularity in the management of the affairs of the debtor, or to a cause of
action available to the estate.” Id. (incorporating § 1106(a)(4)(A)). The examiner is required to
provide a copy or summary of a statement or report to any official committees of creditors or
equity security holders, any indenture trustee, or any other entity that the court designates. Id.
(incorporating § 1106(a}(4)(B)). The report should also be provided to the United States Trustee.
The scope of the examiner’s investigation may be limited and discrete, or broad and multifaceted,
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depending on the facts of the particular case and the order of the court. See 11 U.S.C. § 1106(b)
(court may order examiner, rather than debtor in possession, to perform other “trustee” duties).

C. SELECTION PROCESS

Upon a determination by the court that appointment of a chapter 11 trustee is appropriate,
the United States Trustee commences the selection process. Pursuant to § 1104(d), the United
States Trustee consults with the parties in interest, typically either in person or by telephone, to
identify potential candidates. Thereafter, the United States Trustee has the discretion to interview
some or all of the candidates and conduct appropriate inquiries to determine whether the candidate
is qualified to perform the duties of a trustee in a particular case and whether the candidate is
disinterested. '

Although the United States Trustee appoints the chapter 11 trustee, the appointment is not
effective until approved by the court. See 11 U.S.C. § 1104(d) (appointment subject to court’s
approval). The United States Trustee files an application for the approval of the appointment of
the trustee that sets forth the name of the appointee; a statement by the United States Trustee
regarding the appointee’s known connections with the debtor, creditors, and other parties in
interest, their respective attorneys and accountants, the United States Trustee, and any persons
employed by the United States Trustee; and a list of the parties in interest with whom the United
States Trustee consulted regarding the appointment. Fed. R. Bankr. P. 2007.1(c); see also Fed. R.
Bankr. P. 2007.1(a) (motion to be made in accordance with Rule 9014); Fed. R. Bankr. P. 9014
(governing procedure in contested matters). If the trustec was elected rather than appointed, and
the election is not disputed, the United States Trustee will file an application seeking approval of
the appointment of an “elected” trustee. See Fed. R. Bankr. P. 2007.1(b)}(3)(A). In either case, the
application must be accompanied by a verified statement of the proposed trustee setting forth all
connections with the persons listed above. See Fed. R. Bankr. P. 2007.1(c).

While § 1104(d) grants the court authority to approve the United States Trustee's
appointment of a chapter 11 trustee or examiner, the scope of the court's review is limited. See In
re Lathrop Mobile Investors, 55 B.R. 766, 768-69 (B.A.P. 9th Cir. 1985). In determining whether
to approve an appointment, it is permissible for the court to consider factors including (1) whether
the United States Trustee has properly consulted with parties in interest; (2) whether the appointee
is a disinterested person; and (3) whether the United States Trustee has abused his/her discretion by
appointing an unqualified or inexperienced person. See In re Capital Servs. & Invs., Inc., 90 B.R.
382, 384-86 (Bankr. C.D. 1. 1988). The court may not usurp the appointment process or
otherwise seek to supplant the judgment exercised by the United States Trustee during that process.
See In re Plaza de Diego Shopping Ctr., Inc., 911 F.2d 820, 830-32 (1st Cir. 1990).
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CHAPTER 3: QUALIFICATIONS AND ACCEPTANCE

A. GENERALLY

A chapter 11 trustee or examiner must be a “disinterested person,” successfully complete a
background investigation, and, in the case of a trustee, post a bond. In addition, pursuant to
§ 321(a), the trustee must be competent to perform the statutory duties set out in § 1106, which are
discussed in more detail in Chapter 6, infra. Additional considerations for the selection will be
based on the unique circumstances of the specific case. The unique circumstances of the case
frequently dictate the terms of the court order directing the appointment.

Some persons are automatically precluded from serving as a trustee or examiner. For
example, an examiner appointed in a case may not serve as a trustee in the same case, 11 U.S.C.
§ 321(b); and the United States Trustee is precluded from serving as either a chapter 11 trustee,
11 U.S.C. §§ 321(c), 1104(d), or examiner, 11 U.S.C. § 1104(d). Finally, relatives of the United
States Trustee in the region where the case is pending, or of the bankruptcy judge approving the
appointment, are ineligible to serve. Fed. R. Bankr. P. 5002(a).

The United States Trustee does not select the chapter 11 trustee or examiner in isolation
from other parties in the case. Section 1104(d) requires the United States Trustee to consult with
the parties in interest prior to the appointment. 11 U.S.C. § 1104(d). The United States Trustee
will give full and fair consideration to each candidate. Although the United States Trustee is not
required to select one of the candidates nominated by the parties, the qualifications of the person(s)
recommended and the views of parties in interest will be given due consideration. Further,
unsecured creditors may seek the election of a trustee if they are dissatisfied with the United States

Trustee’s selection. See Chapter 4, infra.
B. A TRUSTEE OR EXAMINER MUST BE A “DISINTERESTED PERSON”’

The word “person” is defined at § 101(41) and includes partnerships and corporations, as
well as individuals. Pursuant to § 321(a)(2), partnerships and corporations that are authorized by
their charters or bylaws to act as trustee are eligible to serve as trustees. However, the United

States Trustee generally appoints individuals.

The term “disinterested person” is defined at § 101(14). The trustee or examiner must not
be one of the following:

- a creditor, equity security holder, or insider (which includes relatives of an
individual debtor and persons in control of a debtor that is a corporation or
partnership; see § 101(31) for definition of “insider”);
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- an investment banker for any outstanding security of the debtor, either at present or
at any time in the past;

- an investment banker for a security of the debtor within three years before the filing
of the petition, or an attorney for such an investment banker in connection with the
offer, sale, or issuance of a security of the debtor;

- a present director, officer, or employee of the debtor or of the debtor’s investment
banker;

- a former director, officer, or employee of the debtor or of the debtor’s investment
banker within the two years prior to the date of the filing of the petition;

- a person holding an interest materially adverse to the interest of the estate or of any
class of creditors or equity security holders, by reason of any direct or indirect
relationship to, connection with, or interest in the debtor or the debtor’s investment
banker or attorney for the debtor’s investment banker.

See 11 U.S.C. § 101(14).
1. Full Disclosure

When the United States Trustee files an application for court approval of the appointment
of a trustee or examiner, the application must be accompanied by an affidavit of the person being
appointed. Fed. R. Bankr. P. 2007.1(c). The application and affidavit must describe all of the
connections of the proposed trustee or examiner to other persons involved in the case. Id. This
allows the bankruptcy judge to ensure that the person appointed satisfies all the requirements for
appointment, particularly the requirement of disinterestedness. Because the determination of
“disinterestedness” can turn on so many variables, it is imperative that the trustee or examiner
candidate disclose all connections to the debtor, all other parties, and all professionals in the case
prior to selection. Determining these connections early in the process will also facilitate the
appointment approval process if the person is selected.

In addition to the United States Trustee’s application, Bankruptcy Rule 2007.1 also requires
the designated person to submit a verified statement listing all connections with the debtor,
creditors, any other party in interest, their respective attorneys and accountants, the United States
Trustee, and any employee of the United States Trustee. Id. Although the term “connections” is
not defined in the rules, the Advisory Committee note accompanying Bankruptcy Rule 2007.1
contains the following explanation:

The requirement that connections with the United States trustee or persons
employed in the United States trustee's office be revealed is not intended to enlarge
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the definition of “disinterested person” in § 101(13) [redesignated as § 101(14)] of
the Code, to supersede executive regulations or other laws relating to appointments
by United States trustees, or to otherwise restrict the United States trustee's
discretion in making appointments. This information is required, however, in the
interest of full disclosure and confidence in the appointment process and to give the
court all information that may be relevant to the exercise of judicial discretion in
approving the appointment of a trustee or examiner in a chapter 11 case.

Fed. R. Bankr. P. 2007.1 Advisory Committee Note (1991).

A former employee of the United States Trustee's office responsible for the case, or anyone
with a past professional relationship with either the United States Trustee or an employee of the
United States Trustee in the region where the case is pending, must disclose that relationship.
Other factors may be significant and any reasonable doubts regarding the relevance of a particular
set of circumstances should be resolved in favor of full disclosure. See In re The Leslie Fay Cos.,
Inc., 175 B.R. 525, 533 (Bankr. S.D.N.Y. 1994).

2. Full Disclosure - A Continuing Obligation

The determination of “disinterestedness” does not end with the appointment. Any new
connections that the trustee or examiner, or any professional employed by the trustee or examiner,
establishes or discovers after appointment should be brought to the attention of the court and the
United States Trustee through the filing of a supplemental verified statement. See e.g., In re
Granite Partners, L.P., 219 B.R. 22, 35 (S.D.N.Y. 1998) (Rule 2014 and § 327 contain implied
duty of continuing disclosure). Failure to reveal connections that are later determined to have
rendered the trustee or examiner not “disinterested” could result in removal as well as the denial or
disgorgement of compensation. See 11 U.S.C. §§ 327, 328; United States v. Schilling (In re Big
Rivers Elec. Corp.), 355 F.3d 415 (6" Cir. 2004).

3. Conflicts and Related Estates

In the interest of judicial economy and cost reduction, a single trustee is sometimes
appointed to serve in two or more related chapter 11 cases. See Fed. R. Bankr. P. 2009(c)(2).
Generally, the trustee appointed in multiple cases will employ the same set of professionals to
represent each of the related estates. However, both the trustee and the professionals appointed to
serve in more than one related case must be extremely sensitive to the independent duty imposed
upon them to identify and disclose any actual or potential conflicts among the estates.

Although some courts have determined that multiple representation in related estates
creates a rebuttable presumption that the representation is per se improper, see, e.g., In re Lee, 94
B.R. 172, 180 (Bankr. C.D. Cal. 1988), the greater weight of authority favors a case by case
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review of the facts to determine the propriety of the representation. See In re BH&P, Inc., 949 F.2d
1300, 1312 (3d Cir. 1991) (citing In re Martin, 817 F.2d 175 (1* Cir. 1987)).

Whenever the interests of separate, related estates diverge, the trustee should immediately
consult with the United States Trustee and file such disclosures as are necessary and appropriate to
protect each estate and the trustee from charges of a lack of “disinterestedness.” Based on the
particular facts, a trustee appointed in multiple cases may be required to resign from one or more of
the cases. Accord Fed. R. Bankr. P. 2009(d) (court shall order separate trustees for jointly
administered estates where conflict of interest).

C.. BACKGROUND INVESTIGATION

All persons appointed to serve as trustees or examiners in a chapter 11 case must undergo a
security background investigation. In addition to the initial application form, the appointee is
required to complete an affidavit in a format prescribed by the Executive Office for United States
Trustees and provide the information necessary for completion of name, fingerprint, tax, and credit
checks. This information will be forwarded by the local Office of the United States Trustee to the
Office of Review and Oversight (“ORO”), Executive Office for United States Trustees, within ten
working days after an appointment is made. If additional or clarifying information is needed, ORO
will contact the United States Trustee who will then notify the appointee. The resolution of
questionable information may require an affidavit from the trustee or examiner, and/or additional
information or documents.

New security application forms are not required if a background investigation is in progress
or has been completed within the preceding five years in connection with another chapter 11,
chapter 7, or standing trustee appointment.

D. BOND

To qualify as a chapter 11 trustee, the trustee must post a bond in favor of the United States
of America within five days after selection. 11 U.S.C. § 322(a). The initial amount and sufficiency
of the bond is determined by the United States Trustee, 11 U.S.C. § 322(b)(2); however, it is the
trustee’s duty to monitor the bond and ensure that it is maintained in an appropriate amount
throughout the pendency of the case. The United States Trustee can assist the trustee in obtaining a
bond by providing contact with bonding companies used by other trustees. If the trustee wishes to
obtain a bond from a different company, the trustee must ensure that the company appears on
Treasury Circular 570, which lists those companies holding certificates of authority as acceptable
sureties on federal bonds. Only companies appearing on this list are approved by the United States
Trustee as sureties on trustee bonds.
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CHAPTER 4: TRUSTEE ELECTIONS
A. REQUESTS FOR § 341 MEETING

Pursuant to § 1104(b), any party in interest may request that the United States Trustee
convene a meeting of creditors for the purpose of electing a chapter 11 trustee. 11 U.S.C.
§ 1104(b). The request must be made no later than thirty days after the court orders the
appointment of a trustee under § 1104(a) and must be filed with the clerk of the bankruptcy court
with a copy transmitted to the United States Trustee. /d.; Fed. R. Bankr. P. 2007.1(b)(1). The
United States Trustee shall preside at the meeting of creditors, which must be recorded. Fed. R.
Bankr. P. 2003(b)(1), (c). Pending the court’s approval of any person elected, the trustee who is
appointed by the United States Trustee and approved by the court, shall serve as trustee. Fed. R.
Bankr. P. 2007.1(b)(1).

B. REQUESTS FOR ELECTIONS AND VOTING REQUIREMENTS

Section 1104(b) states “[t]he election of a trustee shall be conducted in the manner
provided in subsections (a), (b), and (c) of section 702 of this title.” 11 U.S.C. § 1104(b). Section
702(b) provides: “[C]reditors may elect one person to serve as trustee in the case if election of a
trustee is requested by creditors that may vote under subsection (a) of this section, and that hold at
least 20 percent in amount of the claims specified in subsection (a)(1) of this section that are held
by creditors that may vote under subsection (a) of this section.” 11 U.S.C. § 702(b). Therefore,
although any single party in interest may request the United States Trustee to convene a meeting of
creditors to elect a trustee, the twenty percent “requesting” requirement of § 702(b) must be met to
validate any election result.

, Pursuant to § 702(a), creditors are eligible to request and vote in an election only if they
hold general unsecured claims that are allowable, undisputed, fixed, and liquidated and entitled to
distribution under specified Code sections. See 11 U.S.C. § 702(a)(1). Further, a creditor will not
be permitted to vote if the creditor is an insider or holds an interest materially adverse to the estate
and its other creditors. 11 U.S.C. § 702(a)(2), (3). If qualified creditors holding twenty percent of
the claims eligible to vote at an election request an election, § 702(c)(1) then requires that qualified
creditors holding at least twenty percent in amount of the claims specified in § 702(a) actually vote
in the election for the election to be valid.

C. SOLICITATION OF PROXIES

Not all creditors who wish to vote for a trustee will be present at the election. In cases with
a significant number of creditors, the election is likely to be requested by a creditor holding
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proxies. A proxy is defined in Bankruptcy Rule 2006(b)(1) as a “written power of attorney
authorizing any entity to vote the claim or otherwise act as the owner's attorney in fact in
connection with the administration of the estate.” Fed. R. Bankr. P. 2006(b)(1). The validity of a
proxy is determined under Bankruptcy Rule 9010(c) and proxy holders who have solicited proxies
for voting at the election of a trustee must follow the specific provisions set forth in the rules. See
Fed. R. Bankr. P. 2006, 9010. The rules regulating the solicitation of proxies are strictly enforced
to ensure that a trustee is elected only in cases where there is true creditor interest.

1. Authorized Solicitation

A proxy may be solicited only in writing and only by the following individuals or
committees: (A) a creditor owning an allowable unsecured claim against the estate on the date of
the filing of the petition; (B) a committee elected pursuant to § 705 of the Code; (C) a committee
of creditors selected by a majority in number and amount of claims of creditors (i) whose claims
are not contingent or unliquidated, (ii) who are not disqualified from voting under § 702(a) of the
Code, and (iii) who were present or represented at a meeting of which all creditors having claims
of over $500 or the 100 creditors having the largest claims had at least five days notice in writing
and of which meeting written minutes were kept and are available reporting the names of the
creditors present or represented and voting and the amounts of their claims; or (D) a bona fide
trade or credit association, but such association may solicit only creditors who were its members or
subscribers in good standing and had allowable unsecured claims on the date of the filing of the
petition. Fed. R. Bankr. P. 2006(c). A committee of unsecured creditors appointed under § 1102
is also entitled to solicit a proxy for the purposes of the election of a chapter 11 trustee. See In re
Aspen Marine Group, Inc., 189 B.R. 859, 862 (Bankr. S.D. Fla. 1995).

2. Solicitation Not Authorized

Bankruptcy Rule 2006(d) expressly prohibits solicitation (1) by an entity holding any
interest other than that of a general creditor; (2) by or on behalf of any custodian; (3) by the interim
trustee (or in a chapter 11 case, the chapter 11 trustee appointed by the United States Trustee), or
by or on behalf of any entity not qualified to vote under § 702(a); (4) by or on behalf of a transferee
of a claim for collection only; and (5) by or on behalf of an attorney at law. Fed. R. Bankr.

P. 2006(d). This rule does not regulate communications between an attorney and the attorney’s

regular clients. Fed. R. Bankr. P. 2006(b)(2).

¥ Although Bankruptcy Rule 2006(a) specifically states that the Rule applies only to
liquidation cases under chapter 7, Rule 2007.1(b)(2) makes portions of Rule 2006 applicable to
the election of trustees in a chapter 11 case. Fed. R. Bankr. P. 2006(a), 2007.1(b)(2).
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A verified list of the proxies to be voted and a verified solicitation statement must be filed
with the court and served upon the United States Trustee by a holder of two or more proxies prior
to the time voting commences at any meeting of creditors. Fed. R. Bankr. P. 2006(e).

D. DETERMINING ELECTION RESULTS

The election is void unless creditors holding at least twenty percent of the amount of
eligible claims actually vote. See 11 U.S.C. § 702(c)(1). The successful candidate must receive
votes from creditors holding a majority in the amount of claims that are held by creditors actually
voting. 11 U.S.C. § 702(c)(2). The number of creditors voting for or against a candidate is
irrelevant, as only the dollar amount of the claim is counted for voting purposes. The twenty
peicent “requesting” requirement of § 702(b) is independent of the twenty percent "quorum"
requirement of § 702(c)(1). See Berg v. Esposito (In re Oxborrow), 913 F.2d 751, 753-54 (9th Cir.
1990). An election must be requested by eligible creditors holding at least twenty percent in
amount of the claims specified in § 702(a)(1) regardless of the number of creditors who actually
cast votes at an election. Id.

E. ELECTION REPORTS

Upon completion of an undisputed election, the United States Trustee shall promptly file a
report of the election including the name and address of the person elected as trustee and a
statement that the election is undisputed. See Fed. R. Bankr. P. 2007.1(b)(3)(A). The United
States Trustee shall also file an application for approval of the appointment of the elected trustee.
See Fed. R. Bankr. P. 2007.1(b)(3)(A), (c). The report of the election shall constitute the
appointment of the elected trustee, effective as of the date the court enters an order approving the
appointment. Fed. R. Bankr. P. 2007.1(b)(3)(A).

If the election is disputed, the United States Trustee shall promptly file a report stating that
the election is disputed, informing the court of the nature of the dispute, and listing the name and
address of any candidate elected under any alternative presented by the dispute. Fed. R. Bankr.

P. 2007.1(b)(3)(B). All parties in interest who requested a meeting under § 1104(b) and all
committees appointed under § 1102 are to be served with the report. Id. A motion for resolution
of the dispute must be filed within ten days after the date the United States Trustee files the report.
Id. If no motion for resolution of the dispute is filed within the ten-day period, the person
originally appointed by the United States Trustee in accordance with § 1104(d) shall continue to
serve as trustee. Id. If a motion is timely filed and the court determines the result of the election
and approves the person elected, “the report will constitute appointment of the elected person as of
the date of entry of the order approving the appointment.” Id.
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F. QUALIFICATION OF AN ELECTED TRUSTEE

Like an appointed trustee, an elected trustee must be “disinterested.” See 11 U.S.C.
§ 1104(b). In addition, the elected trustee must meet the qualifications of § 321-- that is, the
person elected to be trustee must be competent to perform the duties. 11 U.S.C. § 321(a)(1). If the
elected trustee is a corporation, the corporation must be authorized by the corporation's bylaws or
charter to act as a trustee. 11 U.S.C. § 321(a)(2). Additionally, the person cannot have served as
an examiner in the case. 11 U.S.C. § 321(b). The elected trustee must post a bond in favor of the
United States. 11 U.S.C. § 322(a). The amount of the bond and the sufficiency of the surety shall
be determined by the United States Trustee. 11 U.S.C. § 322(b).

G.  DUTIES OF AN APPOINTED TRUSTEE PENDING ELECTION

Pending the outcome of an election requested by a party in interest pursuant to § 1104(b)
and court approval of the person elected, the chapter 11 trustee appointed by the United States
Trustee must continue to perform all duties of a trustee, as appropriate. Fed. R. Bankr.

P. 2007.1(b)(1). The appointed trustee must act as a fiduciary to protect and preserve assets of the
estate without regard to the possibility of replacement by an elected trustee.
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CHAPTER 5: TERMINATION AND REMOVAL
A. TERMINATION OF A TRUSTEE’S APPOINTMENT

Pursuant to § 1105, the court, on request of the United States Trustee or a party in interest
and after notice and a hearing, may terminate the trustee's appointment and restore the debtor to
possession. See 11 U.S.C. § 1105. The legislative history of § 1105 notes “[t]his section would
permit the court to reverse its decision to order the appointment of a trustee in light of new
evidence.” H.R. Rep. No. 95-595 at 403 (1977). Further, the termination of the trustee may reflect
a change in the circumstances under which the appointment was made. See In re Eastern Consol.
Utils., Inc., 3 B.R. 591, 592-93 (Bankr. E.D. Pa. 1980); In re Curlew Valley Assoc., 14 B.R. 506,
514-15 (Bankr. D. Utah 1981). Pursuant to § 105(a), the court may raise sua sponte the issue of
whether a trustee’s appointment should be terminated.

B. REMOVAL OF TRUSTEE OR EXAMINER

Pursuant to § 324(a) the court may, for cause, remove a trustee or an examiner. 11 U.S.C.
§ 324(a). The Bankruptcy Code does not list specific grounds constituting cause for removal.
Determining whether circumstances warrant the removal of a trustee or examiner is necessarily left
to the court on a case-by-case basis. To the extent that a chapter 11 trustee is not filing reports or
otherwise complying with fiduciary obligations, a motion seeking removal could be filed by any
party in interest, including the United States Trustee. The court may also initiate an action to
remove a trustee. 11 U.S.C. § 105(a). Unless the court orders otherwise, the removal of a trustee
or an examiner in any one bankruptcy case results in removal from all other cases in which that
person is serving. 11 U.S.C. § 324(b).

A trustee who has been removed must still file a final report and account of the
administration of the estate for each case. See 11 U.S.C. § 704(9) (made applicable to chapter 11
trustees by § 1106(a)(1)). The removed trustee must also turn over all books, records, and other
assets of the estate to a successor trustee, and can be compelled to do so, if necessary. See
11 U.S.C. § 542(a); Matter of Jim's Garage, 118 B.R. 949, 951-53 (Bankr. E.D. Mich. 1989), sub
nom. on subsequent appeal, In re Grand Jury Proceedings, 119 B.R. 945, 952-55 (E.D. Mich.
1990). The successor trustee appointed in any such case must segregate the books and records of
the removed trustee. Finally, the successor trustee must file an accounting of the prior
administration of the estate. Fed. R. Bankr. P. 2012(b)(2).
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CHAPTER 6: DUTIES OF A TRUSTEE
A. STATUTORY AND GENERAL DUTIES

The statutory duties of a chapter 11 trustee are set forth in § 1106, which incorporates by
reference certain chapter 7 trustee duties as specified in § 704.

The applicable duties prescribed by § 704 include the obligations to:
2 be accountable for all property received;

) if a purpose would be served, examine proofs of claims and object to the
allowance of any claim that is improper;

@) unless the court orders otherwise, furnish such information concerning the
estate and the estate’s administration as is requested by a party in interest;

(8) if the business of the debtor is authorized to be operated, file with the court,
with the United States trustee, and with any governmental unit charged with
responsibility for collection or determination of any tax arising out of such
operation, periodic reports and summaries of the operation of such business,
including a statement of receipts and disbursements, and such other
information as the United States trustee or the court requires; and

9) make a final report and file a final account of the administration of the estate
with the court and the United States trustee.

11 U.S.C. § 704 (made applicable by 11 U.S.C. § 1106(a)(1)). In addition to the duties described
in § 704, the following provisions of § 1106(a) require a trustee to:

2) if the debtor has not done so, file the list, schedule, and statement required
under section 521(1) of this title;¥

3) except to the extent that the court orders otherwise, investigate the acts,
conduct, assets, liabilities, and financial condition of the debtor, the
operation of the debtor’s business and the desirability of the continuance of

¥ Section 1106(a) is ambiguous in that it refers to the schedule that the debtor is required to
file under § 521(1). However, it must be noted that § 521(1) actually requires two schedules - a
schedule of assets and liabilities and a schedule of current income and expenditures. See

11 U.S.C. § 521(1).
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“4)

®)

(6)

)

such business, and any other matter relevant to the case or to the formulation
of a plan;

as soon as practicable —

(A) file astatement of any investigation conducted under paragraph (3)
of this subsection, including any fact ascertained pertaining to fraud,
dishonesty, incompetence, misconduct, mismanagement, or
irregularity in the management of the affairs of the debtor, or to a
cause of action available to the estate; and

(B)  transmit a copy or a summary of any such statement to any creditors’
committee or equity security holders’ committee, to any indenture
trustee, and to such other entity as the court designates;

as soon as practicable, file plan under section 1121 of [title 11], file a report
of why the trustee will not file a plan, or recommend conversion of the case
to a case under chapter 7, 12 or 13 of this title or dismissal of the case;

for any year for which the debtor has not filed a tax return required by law,
furnish, without personal liability, such information as may be required by
the governmental unit with which such tax return was to be filed, in light of
the condition of the debtor’s books and records and the availability of such
information; and

after confirmation of a plan, file such reports as are necessary or as the court
orders.

11 US.C. § 1106(a). Finally, 28 U.S.C. § 959 provides that:

(a)

(b)

Trustees, receivers or managers of any property, including debtors in
possession, may be sued, without leave of the court appointing them, with
respect to any of their acts or transactions in carrying on business connected
with such property. Such actions shall be subject to the general equity
power of such court so far as the same may be necessary to the ends of
justice, but this shall not deprive a litigant of his right to trial by jury.

Except as provided in section 1166 of title 11, a trustee, receiver or manager
appointed in any cause pending in any court of the United States, including a
debtor in possession, shall manage and operate the property in his
possession as such trustee, receiver or manager according to the
requirements of the valid laws of the State in which such property is
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situated, in the same manner that the owner or possessor thereof would be
bound to do if in possession thereof.

28 U.S.C. § 959. (Leave of the bankruptcy court appointing the chapter 11 trustee may be
required in order to sue the trustee for acts or transactions not related to carrying on business
related to operating property of the estate. The authority for this is split among the circuits. In
addition, trustees may be liable for negligence in some circuits while in others a gross negligence
standard may be required for personal liability for the trustee.)

This is not an exhaustive list of all duties that a chapter 11 trustee is required to perform on
behalf of the estate and its beneficiaries. For example, the trustee is required to make diligent
inquiry into any professional’s eligibility to be employed and compensated by the estate pursuant to
§ 326(d); protect monies of the estate in accordance with the provisions of § 345; give notice of the
case to any entity holding money or property of the debtor pursuant to Bankruptcy Rule 2015(a)(4);
file tax returns where appropriate under § 346(c)(2); withhold state and local taxes as required by
law under § 346(f); and meet with a committee of creditors pursuant to § 1103(d). In addition, the
court may expand the duties of the trustee, and, in some cases, the trustee must be willing to
abandon other pursuits in order to devote full time to the case. In short, a chapter 11 trustee is a
fiduciary charged with protecting the interests in the bankruptcy estate of all parties, including all
classes of creditors and the debtor. The trustee must protect and preserve estate assets.

B. REVIEW OF THE CASE FILE

Immediately upon appointment, approval, and qualification, the trustee must determine the
status of the case. This can be accomplished by reviewing the case file; meeting with the United
States Trustee, creditors, any appointed creditors’ committees, or employees of the debtor; and
examining the books and records. Within a very short period of time, the trustee should determine
the necessity of seeking the employment of professionals to assist in the performance of the
trustee’s duties. See Chapter 10, infra.

1. Statement of Financial Affairs and Schedules of Assets and Liabilities

Because a chapter 11 trustee is generally appointed after the case has been pending for a
period of time, the case file should usually contain a petition, the debtor’s statement of financial
affairs, and schedules of the debtor’s assets and liabilities. The schedules should include:

Schedule A - Real Property

Schedule B - Personal Property

Schedule C - Property Claimed as Exempt (individual case)
Schedule D - Creditors Holding Secured Claims

Schedule E - Creditors Holding Unsecured Priority Claims
Schedule F - Creditors Holding Unsecured Non-Priority Claims
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Schedule G - Executory Contracts and Unexpired Leases

Schedule H - Co-Debtors

Schedule I - Current Income of Individual Debtor(s)

Schedule J - Current Expenditures of Individual Debtor(s)
See Official Form 6.

If it is very early in the case or if the debtor in possession has simply failed to file the
documents specified in Bankruptcy Rule 1007, the trustee may be required to prepare and file the
list of creditors, the statement of financial affairs, and the schedules of assets and liabilities.

11 U.S.C. § 1106(a)(2). Even if the debtor has filed the statement of financial affairs and
schedules, the trustee may find, after a reasonable investigation and review, that it is necessary to
file appropriate amendments. The accuracy of the list of creditors, statement of financial affairs,
and schedules of assets and liabilities is important for a number of reasons, including providing
adequate notice of the case to all creditors, identifying and protecting estate assets, and ensuring
that creditor claims are properly listed and identified as disputed, contingent, or unliquidated,
where appropriate.

2. Pleadings and Monthly Operating Reports

In addition to the petition, statement of financial affairs, and schedules, the trustee should
review relevant pleadings and documents that have been filed in the case. Generally, these will
involve the motion, responsive pleadings, and transcript for appointment of a chapter 11 trustee, if
any, employment of professionals and retainer agreements, use of cash collateral, postpetition
borrowing, sales of estate property, and assumption or rejection of unexpired leases or executory
contracts. Finally, the trustee should carefully review all monthly operating reports filed by the
debtor in possession. The monthly operating reports should provide the trustee with an overview
of the debtor’s financial activities since the commencement of the case.

C. EXAMINATION OF THE DEBTOR

Section 341(a) provides “[w]ithin a reasonable time after the order for relief in a case under
[title 11], the United States trustee shall convene and preside at a meeting of creditors.” 11 U.S.C.
§ 341(a). Pursuant to § 343, “[t]he debtor shall appear and submit to examination under oath at the
meeting of creditors under section 341(a) of this title. Creditors, any indenture trustee, any trustee
or examiner in the case, or the United States trustee may examine the debtor.” 11 U.S.C. § 343.
The meeting must be conducted no fewer than twenty (20) days and no more than forty (40) days
after the date of filing, unless the United States Trustee designates a place for the meeting that is
not regularly staffed by the United States Trustee or an assistant who may preside. Fed. R. Bankr.
P. 2003(a). In that case, the meeting must be convened no less than twenty (20) days and no more
than sixty (60) days after the order for relief. Id. Further, the meeting can be adjourned or
continued from time to time by an announcement of the new time and date at the meeting. Fed. R.
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Bankr. P. 2003(e). Finally, the United States Trustee may call a special meeting of creditors on
request of a party in interest or on the United States Trustee’s own initiative. Fed. R. Bankr.

P. 2003(f).

If a chapter 11 trustee is appointed prior to the conclusion of the § 341 meeting of creditors,
the chapter 11 trustee has an immediate opportunity to conduct an examination of the debtor or the
debtor’s principals, under oath, at the creditors’ meeting. If, however, the trustee is appointed after
the § 341 meeting has been concluded, the trustee may request that the United States Trustee
convene a special meeting of creditors. See Fed. R. Bankr. P. 2003(f). In addition, the trustee
should carefully review the recordings of all meetings conducted prior to the trustee’s appointment.

Alternatively, the trustee may seek court approval to examine the debtor, or any other
entity, pursuant to Bankruptcy Rule 2004. See Fed. R. Bankr. P. 2004. A Rule 2004 examination
“may relate only to the acts, conduct, or property or to the liabilities and financial condition of the
debtor, or to any matter which may affect the administration of the debtor’s estate, or to the
debtor’s right to a discharge . . . [or] to the operation of any business and the desirability of its
continuance, the source of any money or property acquired or to be acquired by the debtor for
purposes of consummating a plan and the consideration given or offered therefor, and any other
matter relevant to the case or to the formulation of a plan.” Fed. R. Bankr. P. 2004(b).

D. CONTROL AND PRESERVATION OF PROPERTY

Upon court approval of the trustee appointment, it is imperative that the chapter 11 trustee
secure the assets of the estate. The trustee must immediately assume control of all bank accounts
held in the name of the debtor, whether or not they are designated as “debtor in possession”
accounts, see Chapter 7, infra; identify, secure, and ascertain the value of the assets of the estate;
review and implement internal controls of an operating debtor to safeguard assets; obtain and/or
maintain adequate and appropriate insurance coverages, see Chapter 7, infra; and determine
whether the initial bond set by the United States Trustee is sufficient to protect the estate against
loss. See Chapter 3, supra. Monitoring insurance and bond coverage is an ongoing duty of the
trustee. If a loss occurs as a result of a trustee’s failure to ensure or otherwise protect property of
the estate, the trustee could be liable.

E. BANKRUPTCY CRIMES

Chapter 11 trustees are often appointed after a judicial finding of “cause, including fraud,
dishonesty, incompetence, or gross mismanagement of the affairs of the debtor by current
management, either before or after the commencement of the case.” 11 U.S.C. §1104(a)(1). After
the trustee assumes control of the debtor, it is the trustee’s duty to investigate the affairs of the
debtor and the status of the case. See 11 U.S.C. § 1106(a)(3). To the extent that the trustee either
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discovers or verifies the existence of fraudulent activity, the trustee should notify the United States
Trustee immediately.

1. Duty to Report Criminal Conduct

Unless a judge or receiver has already made such report, 18 U.S.C. § 3057 requires a
trustee to report suspected violations of federal criminal law to the appropriate United States
Attorney. Section 586 of title 28 imposes a similar duty on the United States Trustee to refer any
matter that may constitute a violation of criminal law to the United States Attorney and, upon
request, to assist the United States Attorney in prosecuting the matter. 28 U.S.C. § 586(a)(3)(F).

A chapter 11 trustee should coordinate efforts with the United States Trustee in the criminal
referral process. As noted above, if the trustee has reasonable grounds to believe that a crime has
been committed, the trustee is required to refer the matter to the United States Attomney. 18 U.S.C.
§ 3057(a). However, depending on local practice, the trustee should either submit the referral
through the United States Trustee or provide a copy of the referral to the United States Trustee.
The mechanics of the actual referral should be discussed with the United States Trustee, the
Assistant United States Trustee, or the Regional Criminal Coordinator for the Criminal
Enforcement Unit, as they have developed specific procedures with the local offices of the United
States Attorney and the Federal Bureau of Investigation.

In making a criminal referral, it is important to provide specific factual and documentary
information. At a minimum, the referral should include:

- the bankruptcy case name, file number, and chapter;

- a chronological summary, including dates and specific facts related to the who,
what, where, when, and how of the suspected crime;

- a brief narrative of what occurred in relation to each allegation, referring to copies
of relevant documents;

- an estimate of the amount of loss involved;

- names, addresses, phone numbers, titles, and descriptions of likely witnesses;

- copies of all written documents relevant to the allegations; and

- a statement of other related referrals made to law enforcement agencies.

2. Types of Criminal Conduct

The most common bankruptcy crimes are set forth in 18 U.S.C. § 152. Section 152 makes
it a crime for any individual to “ knowingly and fraudulently” (1) conceal property of the estate;
(2) make a false oath or account in relation to a bankruptcy case; (3) make a false declaration,
certification, verification, or statement in relation to a bankruptcy case; (4) make a false proof of
claim; (5) receive a material amount of property from the debtor with intent to defeat the
Bankruptcy Code; (6) give, offer, receive, or attempt to obtain money, property, reward, or
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advantage for acting or forbearing to act in a bankruptcy case; (7) transfer or conceal property with
the intent to defeat the Bankruptcy Code; (8) conceal, destroy, mutilate, or falsify documents
relating to the debtor’s property or affairs; or (9) withhold documents related to the debtor’s
property or financial affairs from a trustee or other officer of the court. 18 U.S.C. § 152.

Persons other than the debtor, the debtor’s principals, or the debtor’s management may
commit bankruptcy crimes. For example, a chapter 11 trustee may discover potential theft or
embezzlement by professionals employed by the debtor, or by the debtor’s employees.

Sections 153 and 154 of title 18 are specifically directed to trustees and other officers of the
court. Section 153 relates to the knowing and fraudulent misappropriation, embezzlement, or
transfer of property, or destruction of any estate document, by the trustee or other officer of the
court. The Bankruptcy Reform Act of 1994, Pub. L. 103-394, 108 Stat. 4106, 4139 (1994),
broadened the scope of those affected by this statute to include an agent, employee, or other person
engaged by the trustee or officer of the court.

Section 154 of title 18 prohibits a trustee or other officer of the court from knowingly
purchasing, directly or indirectly, any property of the estate of which such person is a trustee or
officer; or from knowingly refusing to permit a reasonable opportunity for the inspection of estate
documents or accounts when directed by the court to do so. It also specifically identifies the
United States Trustee as the only party in interest who does not require a court order directing the
trustee or court officer to permit a reasonable opportunity for inspection. 18 U.S.C. § 154(3).

Section 155 of title 18 makes it a crime for any party in interest or its attorney to knowingly
and fraudulently enter into an agreement with another party in interest or its attorney, for the
purpose of fixing the fee or compensation to be paid them for services rendered in connection
therewith, from assets of the estate. 18 U.S.C. § 155.

The Bankruptcy Reform Act of 1994 added 18 U.S.C. § 156, “Knowing Disregard of
Bankruptcy Law or Rule,” and 18 U.S.C. § 157, “Bankruptcy Fraud.” See Pub. L. 103-394, 108
Stat. 4106, 4140 (1994). Section 156 makes it a misdemeanor if a bankruptcy case or related
proceeding is dismissed because of a knowing attempt by a “bankruptcy petition preparer” in any
manner to disregard the requirements of the Bankruptcy Code or the Federal Bankruptcy Rules.

18 U.S.C. § 156. The term “bankruptcy petition preparer” does not include the debtor’s attorney or
an employee of the debtor’s attorney, but applies to a person who prepares for compensation a
document for filing by a debtor in bankruptcy court or district court. 11 U.S.C. § 110(a).
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Section 157 is similar to the federal mail fraud and wire fraud statutes in that it requires a
person to devise or intend to devise a scheme or artifice to defraud. A person, not only a debtor,
commits bankruptcy fraud if, for the purpose of executing or concealing this scheme or artifice to
defraud, that person:

1) files a petition under title 11;

2) files a document in a proceeding under title 11; or

3) makes a false or fraudulent representation, claim, or promise concerning or in
relation to a proceeding under title 11, at any time before or after the filing of the
petition, or in relation to a proceeding falsely asserted to be pending under such
title.

See 18 U.S.C. § 157.
If a person falsely claims to be in bankruptcy, this is a violation of § 157.

Further, the Sarbanes-Oxley Act of 2002, Pub. L. 107-204, 116 Stat. 745 (2000), added
18 U.S.C. § 1519, making the “destruction, alteration, or falsification of records in federal
investigations and bankruptcy” a felony. Under § 1519,

Whoever knowingly alters, destroys, mutilates, conceals, covers up, falsifies, or
makes a false entry in any record, document, or tangible object with the intent to
impede, obstruct, or influence the investigation or proper administration of any
matter within the jurisdiction of any department or agency of the United States or
any case filed under title 11, or in relation to or contemplation of any such matter or
case, shall be fined under this title, imprisoned not more than 20 years, or both.

18 U.S.C. § 1519.

There are several other criminal statutes that may be relevant to bankruptcy crimes
including those relating to bank fraud, tax fraud, mail and wire fraud, and money laundering.
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CHAPTER 7: OPERATIONS AND REPORTING REQUIREMENTS

A. OPERATING GUIDELINES
1. Generally

The United States Trustee is responsible for supervising the administration of cases and
trustees in cases under chapters 7, 11, 12, and 13 of the Bankruptcy Code. 28 U.S.C. § 586(a)(3).
In order to comply with this supervisory requirement, each region has established Operating
Guidelines and Reporting Requirements for Chapter 11 Debtors and Trustees. The guidelines are
established to as