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l. I ntroduction

The Surface Mining Control and Reclamation Act of 1977 created the Office of
Surface Mining Reclamation and Enforcement in the Department of the Interior.
SMCRA provides authority to OSM to oversee the implementation of and provide
Federal funding for State regulatory programs that have been approved by OSM as
meeting the minimum standards specified by SMCRA. This report contains summary
information regarding the Texas program and the effectiveness of the Texas program
in meeting the applicable purposes of SMCRA as specified in Section 102. The
evaluation period covered by this report is July 1, 2006, to June 30, 2007.

The primary focus of OSM’ s oversight policy is an onthe-ground results-oriented
strategy that evaluates the end result of State program implementation, i.e., the success
of the State programs in ensuring that areas off the minesite are protected from
impacts during mining, and that areas on the minesite are contemporaneously and
successfully reclaimed after mining activities are completed. The policy emphasizes a
shared commitment between OSM and the States to ensure the success of SMCRA
through the development ard implementation of a performance agreement. Also,
public participation is encouraged as part of the oversight strategy. Besidesthe
primary focus of evaluating end results, the oversight guidance makes clear OSM’s
responsibility to conduct inspections to monitor the State' s effectiveness in ensuring
compliance with SMCRA'’ s environmental protection standards.

OSM'’s oversight guidance emphasizes that oversight is a continuous and ongoing
process. To further the idea of continuous oversight, this annual report is structured to
report on OSM's and Texas' progress in conducting evaluations and completing
oversight activities, and on their accomplishments at the end of the evaluation period.
Detailed background information and comprehensive reports for the program elements
evaluated during the period are available for review and copying at the Office of
Surface Mining, Tulsa Field Office, 1645 South 101% East Avenue, Suite 145, Tulsa,
Oklahoma 74128-4629.

The following acronyms are used in this report:

AML Abandoned Mine Land

ATP Authorization to Proceed

AVS Applicant Violation System

EY Evaluation Year

OosM Office of Surface Mining Reclamation and Enforcement

RCT Railroad Commission of Texas, Surface Mining and Reclamation
Division

SMCRA Surface Mining Control and Reclamation Act of 1977

SWPPP Storm Water Pollution Prevention Plan

TFO TulsaField Office

TIPS Technical Innovation & Professional Services
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. Overview of the Texas Coal Mining Industry

The near-surface coal deposits (200 feet) in Texas are about 97 percent lignite. The
remainder is bituminous coal. The potential coa reserves are 23 billion tons of lignite
and 787 million tons of bituminous coal. The sulfur contert ranges from .7 to 1.5
percent for lignite and 1.4 to 3.6 percent for the bituminous coal. Cannel coal has
been mined on three South Texas mines and has an average sulfur content of 2.2
percent. The coa seams mined in Texas average about 8 feet in thickness.

In the 1840's the first bituminous coal was mined along the Trinity River of Texas. As
early as 1850, lignite was produced and used. Coal from both lignite and bituminous
deposits was used by the railroads until the 1920's. In 1917, coal production in Texas
was about 2.5 million tons, with approximately equal amounts of lignite and
bituminous coal. From 1918 until 1950, only 18,000 tons of lignite were produced. In
1954, alignite-fueled electric power- generating plant near Rockdale, Texas opened.
Following that, annual coal production increased rapidly to meet the demand for
electric power generation at additional plants. InEY 2007, 43,150,184 tons of lignite
coal were produced in Texas from large surface mines using large equipment such as
bucket-wheel excavators and cross pit spreaders in addition to draglines, scrapers,
loaders, and trucks. One hundred percent of the production was lignite.

Most of the lignite production was used in the generation of electric power within the
State. The lignite from one mine was used to produce activated carbon. Texasisthe
Nation's fifth ranked coal-producing State and the largest lignite producer in the
world. Daily employment at the 21 permitted operations exceeds 2,000.

Climate is not a limiting factor for reclamation in Texas, athough the permits near
Laredo and Eagle Pass are west of the 100" meridian and use a 10-year extended
responsibility period for bond release. Some mines have encountered acid-forming
materials in the overburden that has complicated reclamation activities. In areas,
where topsoil substitution is used, selective overburden handling techniques have
proven successful.

[11.  Overview of the Public Participation Opportunitiesin the Oversight Process and
the State Program

OSM published in its Directive on Oversight of State Programs (REG-8) a statement
that customer service was an integral and important part of the implementation of an
approved State program. The oversight guidance calls for evaluating the State’ s
performance on customer service annually. The aspects of customer service that are to
be evaluated are: handling of citizen’s complaints; permitting actions; bond rel eases,
lands unsuitable petitions, administrative and judicial review; and AVS
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determinations. In the 2007 Performance Agreement, TFO and the State Regulatory
Authority, RCT, agreed that TFO would evaluate handling of citizeri s complaints and
public participation in permitting actions and bond releases. RCT uses the State of
Texas administrative procedures, which call for formal hearings and records on all
significant actions.

RCT provides for public input into the State program through several avenues.
Citizens may comment on permit applications, be party to the proceedings, comment
on amendments to the State program, or file complaints on mining operations.

In EY 2007, TFO looked at RCT’sfiles on citizen's complaints and public comments
on permitting actions and bond releases. Throughout EY 2007, TFO monitored
permitting documents and inspection reports to evaluate the performance in providing
customer service. TFO reviewed RCT’ s files of permitting actions approved during
EY 2007: one permit; three permit renewals; and, four significant revisions. TFO
also reviewed RCT’ sfiles on the five citizen’s complaints received during EY 2007.

Customer Service Activities: RCT maintains alog of customer service activities.
The log includes a record of visits, telephone calls, and e-mails from customers.
Customersin the log include a range of private citizens, company representatives
(some from the coal industry, others from related industries), and government
representatives. The log contained information on 67 visits, 49 telephone calls, and 12
e-mails. Theinquiriesinclude requests for information related to specific mining
operations, requests for information related to coal and other minerals, and general
questiors about mining. The log indicated that all inquiries were satisfied. Citizen's
complaints are not included in the log, but are recorded and handled separately.

Citizen’s Complaints. During EY 2007, RCT received five citizen’s complaints. In
every citizen's complaint, even telephone complaints, RCT responded promptly in
writing to the complainant and offered confidentiality. Three of the complaints were
groundwater problems; one was a dust complaint, and one was a sedimentation
problem. Of the five, two were determined not mining related, one could not be
substantiated as a problem but was addressed by the company, one was resolved
through company actions, and one is being resolved through remedia actions
prescribed in aNotice of Violation. The complaints identified issues caused by four
different mines. In each case, RCT met with the complainant and inspected the site
identified in the complaints. RCT also conducted a detailed study of the issues and
based its findings on the outcomes of the studies and field visits. RCT responded
promptly with its findings and disposition of each complaint. RCT also provided
information to each complainant on appealing the findings.

Permitting Actions. During EY 2007, RCT approved one new permit, three permit

renewals, and four significant revisions. Each of the applications were announced in a
newspaper legal advertisement that was published for 4 consecutive weeks. The
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advertisements contained requests for public comments. The applications were placed
on file for public review in the appropriate county clerks’ officesand in RCT’s
offices. Government and other agencies with an interest were notified of the
applications by letter. Only one of the permitting actions precipitated public
comment: Revision 25 of Sabine Mine Company, South Hallsville Mine, Permit No
33G. Thefileson this permit revision contain letters, telephone conversation records,
and e- mails from 23 different persons or groups. Most of the comments pertained to
land issues such as whether their land would be mined or when it would be mined, but
some asked questions about reclamation plans and water issues. RCT responded to
each |etter answering questions and providing requested information. RCT referred
many of the commenters to the mining company when additional information from the
company was needed. The files show that RCT continued responding to follow-up
letters and telephone calls. RCT held a hearing on this permitting action in response
to arequest. The files show that the hearing was held formally, and each person who
asked to speak was alowed to do so and/or present written comments.

Bond Releases. During EY 2007, RCT approved four bond releases. On each of the
bond releases, the applicant advertised the proposed bond release for 4 weeksin a
local newspaper and notified landowners, government agencies, and other entities
typically notified such as public utility companies. The applications were placed on
file for public review in the proper county clerks' offices and at RCT’s offices. No
comments were received on any of the four applications.

RCT appropriately provided for public participation on permitting actions and bond
releases. RCT responded to all comments and questions on permitting actions
appropriately, providing information and including others in the response to the
comments to ensure that those who commented had been satisfied to the extent
possible. All citizen’s complaints were handled in accordance with the approved State
program with prompt meetings, field investigations, and detailed studies on the issues
that were followed by prompt reports on the findings to the complainants. RCT
actively worked with the public to provide information and promote citizen's
participation.

V. Magor Accomplishments/l ssues/I nnovationsin the Texas Program

A. Regulatory Program

During EY 2007, RCT successfully operated its regulatory program so that
there were no significant adverse environmental impacts from coal mining in
Texas.

RCT has expressed concern that its Administrative and Enforcement grant
award was only $1.28 million for the EY 2007 grant period (November 2006-

Texes EY 2007 4 October 3, 2007



2007 Annual Evaluation Report

Texes EY 2007

November 2007), which is about 40 percent of the amount that was needed to

fund the operation of the program rather than the 50 percent that is envisioned
in 30 CFR 735.15.

Abandoned Mine Land Reclamation Program

On June 23, 1980, the Secretary of the Interior approved the Texas AML
reclamation plan under Title IV of SMCRA. By August 19, 1992, Texas had
completed reclamation on al inventoried coal related sites and was certified to
use AML funds for the reclamation of noncoal abandoned mine lands. The
Texas AML program had a full-time staff of five. Thisis areduction of one
full-time staff member compared to the previous evaluation year and a
reduction of four full-time staff members since EY 2000. OSM’s final
distribution allotment of AML funds to RCT for FY 2007 was $1,320,747.
RCT received $15,000 for the newly approved emergency program. No
emergency projects were constructed during the evaluation period.

RCT anticipated completing construction of the Priority 2 Esse project near
Peggy, Texas, in Live Oak County. Heavy rains resulted in some slope
dlippage and damage to a drop structure that will require repairs. The 158 acre
uranium reclamation project remediated hazards associated with one Priority 2
hazardous water body, 3,000 linear feet of Priority 2 dangerous highwall, and
86 acres of Priority 3 spoils. Some areas of the spoils had low pH and/or
elevated levels of radiation. Unsuitable spoil material was buried onsite.

Construction was completed on the 85 acre uranium regrade project known as
Mabel New-Superior located west of Three Rivers, Texas, in Live Oak
County. RCT reclaimed three pits, 72.3 acres of spoil piles, and 11,337 linear
feet of Priority 2 dangerous highwalls associated with the pits. Spoil
containing unsuitable levels of radioactive activity was buried onsite.
Permanent vegetation was planted in May 2007.

The State AML program completed one small coal project in Garrison, Texas.
A roughly 10" diameter opening and trough subsidence appeared in a
residential lot in the Nacogdoches County community. The hole was located
in the driveway with the adjacent trough subsidence impacting the handicap
accessible ramp and deck at the front entrance of a mobile home. The
collapsed area was associated with past underground extraction of lignite.

Construction was initiated on the Sickenius uranium regrade project near Falls
City in Karnes County, Texas. When complete the 70 acre Priority 2 project
will address hazards associated with 3,500 linear feet of highwalls associated
with a water-filled pit and radioactive spoils. Due to the projected costs of
construction and available funds from RCT’s AML grant, the project will have
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to be constructed in phases over multiple AML grants. Clearing and grubbing
of the site were completed during EY 2007. Topsoil removal has been delayed
by unusually wet weather.

In February 2007, OSM issued an ATP for the Strawn Shaft Closure project
located northeast of Strawn, in Palo Pinto County. RCT reports the proposed
project was cancelled due a combination of lack of interest by the landowner
and confirmation the partially collapsed shaft closure was not as deep as
originally estimated.

On February 6, 2007, OSM published afinal rule in the Federal Register
approving RCT’ s request for approval of a State AML Emergency Program.

OSM'’s inspections of construction projects found projects successfully met
design goals. AV S checks were made on successful bidders. OSM found
some problems with RCT meeting SWPPP inspection frequency on one
project. No indication was found that delays in SWPPP inspections resulted in
significant amounts of sediment leaving the AML construction site. RCT
properly implemented interagency/intergovernmental coordination for AML
projects. The approved plan was followed for obtaining necessary rights-of-
entry.

Last year's review found RCT had procedures for postproject reviews to
evaluate the long-term success of its AML projects, but postproject reviews
had not always been implemented on the completed uranium projects.
Apparently the reason postproject reviews were not always completed on the
uranium projects was RCT’ s procedures lacked a specific event that triggered
the start of its postproject reviews. RCT revised its procedures for project
closeout and postproject review. Thisyear's review found RCT has started
implementation of its revised procedures for postconstruction reviews and has
made significant progress in addressing the backlog of closeout reports for its
uranium projects.

Program Amendments

During EY 2007, OSM processed the following amendments to the approved
coa mining regulatory and reclamation programs in Texas:

TX-054-FOR. The proposed program amendment was submitted
formally on July 26, 2005, to revise its rules on revegetation standards
and husbandry practices for bobwhite quail and other grassland bird
species habitat. OSM announced the receipt of the proposed
amendment and opened a public comment period in the Federal
Register on August 31, 2005. On October 17, 2005, and February 8,
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2006, OSM sent comments from its review of the proposed amendment
to RCT. RCT responded with revisions of the amendment on January
12, 2006, and March 10, 2006. OSM reopened the public comment
period with a Federal Register notice on April 21, 2006. OSM
announced approva of the amendment in the Federal Register on June
14, 2006. On July 28, 2006, RCT provided documentation showing
that the amendment had been adopted into the approved State
regulatory program.

TX-056-FOR. On October 11, 2006, RCT submitted aformal program
amendment requesting delegation of the AML emergency program to
RCT. OSM announced the receipt of the proposed amendment in the
Federal Register and opened a public comment period on November
13, 2006. OSM processed the proposed amendment and approved it
with publication of the final rule in the Federal Register on February 6,
2007. RCT provided documentation on March 21, 2007, that the
amendment had been adopted into the approved State AML program.

TX-057-FOR. On February 14, 2007, RCT submitted a formal
program amendment to revise it’s approved regulatory and AML
programs. The proposed amendment revises severa rules relating to
postmining land use, bonding, revegetation standards for success,
public hearings, notices of violations, civil penalties, assessment of
penalties, hearings, and liens. OSM announced receipt of the proposed
amendment in the Federal Register on April 30, 2007, and opened a
public comment period. Initsreview of the proposed amendment,
OSM identified concerns that it transmitted to RCT on June 5, 2007.
On June 7, 2007, RCT responded to OSM’ s concerns with revised
wording. OSM reopened the public comment period with a Federal
Register notice on June 11, 2007. The amendment had not been
approved at the end of the evaluation period.

V. Successin Achieving the Purposes of SMCRA as M easured by the Number of
Observed Off-Site Impacts and the Number of Acres M eeting the Performance
Standards at the Time of Bond Release

To further the concept of reporting end results, the findings from performance
standard evaluations and public participation evaluations are being collected for a
national perspective in terms of the number and extent of observed off-site impacts
and the number of acres that have been mined and reclaimed which meet the bond
release requirements for the various phases of reclamation. Individual topic reports
that provide additional details on how the following evaluations and measurements
were conducted are available at TFO.
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A. Off-Site Impacts

The number of mine sites that are free of off- site impacts is one of OSM's
annual measures of a State program’s effectiveness. An off-site impact is
defined as a negative regulated effect on people, land, or water outside of areas
that have been permitted to be disturbed by coal mining and reclamation.

RCT has expressed its opinion that off-site impacts are not an appropriate
measure of the effectiveness of the State program. On July 30, 2007, by letter,
RCT again expressed this opinion:

I would however, like to express my opinion, as I have done in past years, concerning OSM using the
number of off-site impacts at mines as a performance measure in determining the “success of the State
program in preventing off-site impacts or reducing the number and severity of off-site impacts.® As a
regulatory authority, the Railroad Commission has no direct control over the day-to-day operations of a
mine to ensure that appropriate management polices or practices are in place to minimize off-site impacts,
As a regulatory authority, we can only attempt to influence a mining operation to reduce off-site impact
events throngh enforcement actions, which are after-the-fact actions,

TFO collected data on off-site impacts through State inspections on all permits
and Federal inspections on a sample of permits. RCT sent its off-site impact
documents to TFO throughout the year as they were identified. Off-site impact
documents included information on the nature of off-site impacts, degree of the
impacts, and ability to repair the damage. The State’s inspectable units list
was used to calculate the number of sites that are free of off-site impacts. On
each oversight inspection, TFO verified that sites that were identified as having
no off-site impacts were free of off-site impacts. TFO also verified through its
oversight inspections that off-site impacts that were identified were corrected.

TFO compiled off-site impacts from the documentation provided on both State
and Federa ingpections, ensuring that duplicates (from separate State and
Federal inspections) were counted only once. TFO'’s verification procedures
also included reviewing al of RCT’ s inspection reports. From the
compilation, TFO summarized the impacts and evaluated the success of the
State program in preventing off-site impacts or reducing the number and
severity of off-site impacts.

On 31 inspectable units, RCT conducted 362 inspections. RCT definesan
ingpectable unit as alogical unit of a mining operation and has divided several
of the 21 permitted operations into more than 1 inspectable unit. TFO
ingpected seven mining and reclamation operations in EY 2007, al of which
were joint ingpections. Thus there were 362 opportunities for off-site impacts
to be observed. RCT identified 11 off-site impactsin EY 2007. The off-site
impactswere:  four minor and one moderate impact to land resources; and
four minor and two moderate impacts to water. The off- site impacts were
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observed on seven ingpectable units, leaving 24 of the 31 inspectable units free
of off-site impacts (77.4 percent). The off-site impacts are shown in Table 4
and are further described in off-site impact forms that were attached to
ingpection reports. These forms and the accompanying inspection reports can
be found in TFO files.

The 11 off-site impacts were distributed among several operations. The
impacts were distributed about evenly between land and water. Three impacts
were moderate; the remaining eight were minor.

In EY 2006, 97 percent of the 30 inspectable units (29 of 30) were free of off-
siteimpacts. In EY 2007, 77 percent of inspectable units (24 of 31) were free
of off-site impacts. This indicates greater damage caused by coal mining and
reclamation than was observed in EY 2006. In EY 2005, 90 percent of the
inspectable units were free of off-site impacts. TFO did not identify a specific
cause for the greater number of off-site impacts.

TFO recommends that RCT study the reasons for the greater number of off-site
Impacts to determine whether there is a particular cause, and based on the
outcome of the study, implement actions to reduce the number of off-site
impacts.

Reclamation Success

The number of acres that meet bond release standards is one of OSM’s annual
measures of a State program'’s effectiveness. During EY 2007, TFO monitored
bond release applications from the mining operations in Texas. TFO
participated in four bond release inspections. TFO aso monitored inspection
reports and permit revisions to follow the progress of each mining operation in
achieving successful reclamation. Through these activities and through TFO's
oversight mine ingpections, TFO observed the results of reclamation on areas
that were not yet part of a bond release application.

During EY 2007, the bond rel ease acreage was much higher for all bond
release phases than it was in EY 2006. The bond release acreage is still small
in comparison with the acreage of 1and that was mined and reclaimed a number
of years ago and should be ready for more release of bond than was sought.
Since 2002, RCT has encouraged companies to seek bond release by requiring
abond release schedule as a part of the reclamation plan in new permitting
actions. Table5 illustrates bond release acreage at Texas coal mines during
EY 2007. From its oversight mine-site evaluations, OSM observed that
reclamation was current on the mines in the oversight inspectionsample, and
many acres appear to have been reclaimed successfully even though bond
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releases have not been sought. The table and chart that follows compare the
permitted acreage, bonded acreage, and bond releases during the last 7 years.

Evaluation Permitted Bonded | Phasel | Phase | Phaselll
Y ear Acreage Acreage | Release [ Release
Acreage | Release | Acreage
Acreage
FY 2001 239 500 143 953 2308 058 613
EY 2002 248 810 150 551 1134 1134 1.12C
FY 20073 264 000 165 163 279 0 473
EY 2004 270.600 177.811 878 778 37
EY 200F 270700 177 933 1530 1 058 1.89C
E_EY 200€ 270.200 176.690 2.345 2.7 2.974
EY 2007 281,100 183,236 4,889 5,166 6,372
300,000+
250,000+
O EY 2001
200,000 B EY 2002
150,000 O EY 2003
100.000 OO EY 2004
’ B EY 2005
50,000 B EY 2006
ol e o o |EEY 2007
Permitted Bonded Phasel Phasell Phaselll
Acreage Acreage Release Release Release
Acreage Acreage Acreage

TFO was present for four bond release inspections and did not identify any
problems on those inspections. The photograph below shows land that was
reclaimed to pastureland, forest, and wildlife habitat and partially released

from bond during EY 2007 (TXU Mining, Monticello Mine, Permit No. 34D).

Texes EY 2007
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TFO concluded that RCT has appropriately implemented its bond release
program and its monitoring of reclamation success before bond release.
Through these actions, RCT has ensured successful reclamation.

VI. OSM Assistance

OSM provided financial assistance to Texas in the form of grants, for 40 percent of the
operationa budget for RCT's activity as the regulatory authority and 100 percent of
RCT’ s activity in AML. RCT has access to and uses equipment provided by OSM for
TIPS.

VIlI. General Oversight Topic Reviews

A. Mine-Site Evaluation

OSM s required to conduct oversight activities including mine inspections to
determine whether the approved State coal mining regulatory program has
been properly implemented. OSM is required to identify how the State
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program implementation is reflected in onthe-ground conditions.

TFO conducted seven inspections on five mining and reclamation operations
(three joint oversight inspections and participated in four bond release
inspectiors), prepared inspection reports, read State inspection reports, and
looked for trends and patterns. During EY 2007, TFO identified a problem on
one of the joint oversight inspections concerning undesigned impoundments.
TFO agreed with RCT’ s programmatic approach for requiring designs for
similar impoundments.

State inspections are well documented with detailed narratives and photo
coverage. RCT has appropriately ensured on-the- ground compliance with the
approved State program.

Reclamation Success— Oil and Gas Development I mpacts

In previous years as well as EY 2007, TFO found that reclamation at Texas
coa mines has been successful (See Section V B). This has been shown by
bond releases and reclaimed lands that are eligible for bond release. Oil and
gas development on lands that have been reclaimed, and for which the coal
companies are still responsible, has the potential to negatively impact the
success of reclamation if not managed properly. Oil and gas owners can not be
prevented from recovering their resources by State law; hence, the coal mining
companies must work with the oil and gas developers to ensure that the coal
mine reclamation plans have been met even with the oil and gas well
disturbance.

TFO examined oil and gas well development in reclaimed coal mined land to:
. document the extent of impacts caused by oil and gas
development;
identify the impacts,
determine whether the oil and gas development is causing problems
with achieving the approved postmining land uses, approximate
original contour, successful soil replacement or substitution, successful
vegetation, and Odrainage patterns that move water without erosion and
deposition.

Mining operations have usualy hardled the oil and gas development
disturbance of reclaimed lands by changing the postmining land use for the
affected areas to an industrial-commercial land use and applying for bond
release on those areas. This has the potential for adversely impacting the areas
surrounding the oil and gas development facility.
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In this study, TFO looked at onthe- ground effects of oil and gas development
at two lignite mines in Texas paying close attention to the effects on topsoil
substitute, drainage, slope changes, and the achievement of the planned
postmining land use. The two mines were selected because they were known
to have oil and gas development in reclaimed areas. The amount of oil and gas
development is easily seen in the aeria photograph of the Texas Westnmoreland
Coa Company, Jewett Mine, Permit 32F (below).

One other mine has as much disturbance by oil and gas devel opment as these
two, but most of the other mines have less disturbance. TFO also looked at
documents approving postmining land use changes and bond releases.

Summary of Observations and Conclusions:

TFO's field observations identified some adverse effects from oil and gas well devel opment
inreclaimed areas of coal mines. At the two mines selected for this study, TFO observed
adverse impacts:
- Theoil and gas development well has the potential to cause surrounding land uses to be
fragmented if not managed properly.
- The flow of water draining from the reclaimed areas could be diverted, blocked, and
concentrated causing the potential for erosion and sedimentation (See photograph
below).

Texas EY 2007 13 October 3, 2007
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Land has been excavated and filled to make drill pads, roads, pipelines and sites for
storage and pumping (See photograph below).

10. 18. 2006
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- Wildlife habitat can be temporarily impacted by barriers, noise, traffic, dust, and human
presence (See photograph below).

- Topsoil substitute has been scraped aside and used asfill. Material that was covered
with the topsoil substitute has been exposed (See photograph below).

®10_. 18_. 2006
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RCT has been handling the disturbances caused by oil and gas development by monitoring the
effects through routine mine inspections and through permitting actions. The coa mining
operators regularly update maps to show oil and gas development features.

RCT has been approving postmining land uses to industrial/commercial in areas with oil and
gas development through permit revisions or during permit renewals. TFO identified that
SMRD documented the alternative postmining industrial/commercia land uses were
compatible with the surrounding land uses.

RCT has been approving bond releases on oil and gas well development areas as
industrial/commercia postmining land uses RCT’ s inspection reports document that the

areas have been stabilized and erosion has been controlled.

TFO recognizes that coal mining operators’ and RCT’ s options in controlling disturbance
caused by oil and gas development are limited. Thus, TFO recommends that RCT continue
its close monitoring of the effects of oil and gas development in reclaimed lands. TFO also
recommends that RCT encourage and participate in discussions with coal mining companies,
the agency that regulates oil and gas devel opment, and the oil and gas development
companies to promote successful reclamation where coal mining and oil and gas development
occur on the same land.
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Appendix A: Tabular Summaries of Data

When OSM’s Directive REG-8, Oversight of State Programs, was revised in December 2006,
the reporting period for coal production on Table 1 was changed from a calendar year basis to
an evaluation year basis. The change was effective for EY 2007. In addition to coal
production figures for the current year, Table 1 also contains the coal production figures from
annual evaluation reports for the 2 most recent prior years. Therefore, for the 2007 annual
evaluation report, coa production figures are provided for 2005, 2006 and 2007. In order to
ensure that coal production for these 3 years are directly comparable, the calendar year
production figures from the 2005 and 2006 annual evaluation reports were recalculated on an
evaluation year basis (July 1 — June 30). This should be noted when attempting to compare
coal production figures from annual evaluation reports originating both before and after the
December 2006 revision to the reporting period.

These tables present data pertinent to mining operations and State and Federal regulatory
activitieswithin Texas. They also summarize funding provided by OSM and Texas staffing.
Unless otherwise specified, the reporting period for the data contained in all tablesis July 1,
2006, to June 30, 2007. Additional data used by OSM in its evaluation of Texas
performance is available for review in the evaluation files maintained by TFO.
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Appendix B: State Comments on Report

The changes identified in the State's |etter were incorporated into the final report.
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RAILROAD COMMISSION OF ‘ThxAS

SURFACE MINING AND RECLAMATION Division
Sepiember 12, 2007

Sent via Fucsimile and First-Class Mail

Al L, Clayborne, Dirsctor

Tulza Fiekl Office

Oilico of Surfaco Mining Reclsmation and Enforcement
1643 Sl 101" East Avenue, Suie 145

Tulsy, Oklghoma 74128 46329

R Diraft 2007 Anmial Oversight Fvaluation Report
Nzar Mr. Clayborne:

I luve reviewed the revised pages for the 2007 Draft Anmual Oversight report you sent by facsimile on
Scptoiuber 10, 2007. Ve faeshindl incloded rovissd Pagos 5 and 12 through 16 of the drafl roport. |
Appreciate your time and cffott in addressing miy comments sent by leiter on September 7, 2007, Tho
clitnges wade in the report did alleviate some concerns that 1 had by eliminating some of the L ghly
specific information that, as you polated out, has ot typically been included in the annual evaluation
e,

I contime s kave concerns with the characierization of the ofl and £as activitics that are conducied in
rucliiined areas in the eantent of the Texas coal mine regulatory program. As [ stated in my previous
kelter, the oecurrmwe of thees ofl and gas activities does creats challenges in managing  reclamation
Succcas at surfuce cool minss. While we deal with these challenges on a site-specific basis as ihey otour,
it dove uod affet the overall performance of the program.  The ofl and gas activities are a part of he
ladscape In pacts of Texns, whether or not the arcas have been mined, Thess uses can be compatible
with surrounding Luw! nses, even for those uted for enhancement of fish and wildlife habitat, The
filloowing ds anl ltemized list of the pihrases or words that, when used in the context of the eqtire drafy
evulnation report, eontinue to mischeracterize oll and pas activities, coal mining reclamation and the
micecs of the Tenas coal mine regulatory program.  All changes are in bold type with deletions denoted
by mhvikoint and additions denoted by onderline,

Vi 12, first pargeapl of Section VILE., third semiEnce, “Hwereasinglyy O and gas development on
Lunds lhial Bavee buen roclaimed, and for which the coal companies are still responsibla, has 1he potential
fo negbively imgmict (e success of reclamution il not i

reilimallon swecess.” Toxas has mot male any delenininations that ofl and gas development activitics
have negarively ipacicd reclammstion success aml O5M has provided no ovidence that the suecess of
reslanciation is comprouised in Texas,

Puge 12, sceund paragraph of Section VLD, first bulletsd item regarding the reasons OSM examined
ol and pas well developrcnt in reclaimed coal mined land, “document the extent of disturbance
lntpcis cased by oll and pas development;”  Using e wem disurbanes o characterize ihe

176k NORLU CONGARSS AVENUT & POST OFFICE NOX 12967 % AUSTIN, TENAS TH711-2067 & PHRONESIZMA3-6000 FAX:S120463-6700
T RTS8 o THY S|2MT28 % AN EQUAL OPPORTUNITY EMPLOYER o iR s rre_iimte. tx g
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Mr. Adired Clayborne
Sepreher 12, 2007
gz 2

lmplemeigation of & Indnstrialtcommercial land use implies dhat it is mining-related disturbance and that
(= minlng company is couducling the ol and gas development. Implementing any land use can result in
potential adverse fuypacts, The regulatory program s the vehicle under which moniforing and ensuring
theee linpacts are minimlzed is performed. It is not the fand use itself that is the fanlt for any potential
inpnets,

Puge 12, sccomd pasageaph of Section VILB., third bullet, “detormine whether the oil and pas
Wevelopanent |y kuipacts-are causing problems with achisving the approved postmining land uso..."
shioald b revited 0 maks this plirase more consistent with my undersanding of OSM's fnent for the
purpise of (he examination,

age 12, thivd paragraph of Section VIIB., second sentence, “This has the potential for dimsinlshing the
puiality-of-the- purticularekind-use-thal-was-eavisiomed-at-permit issuance-and adversely impacting the
areas surrouncding the ofl &l gas development facility. Texas has found that not only are these oil and
it aclivities consistent with e regulatory definition and Intent of industrialfcommercinl land use but
that they ean be compatible il the surrounding land uses and constinte & higher and better nse based
o land owner preference.” OSM has offered no evidence to the contrary. The implementation of this
fend uss, in terms of impact to surrounding arcas, i3 not unlike the implementation of a cropland land
ue afiee establishment of vepetation. Roth would require substantial disturbance to implement and could
ghice established drainage pattemns, depending on the timing of implementation. In addition, there is no
inhusrent Wicrarchy for o land use over another; all are legithnae land uses, regardless of when the use
is proposed (48 FR 39893, September 1, 1983, and 47 FR 16155, April 14, 1982). As OSM is aware,
e regulatory soioclly way spprove a land use on the basis of jis being a higher or beuer land use in
terns of & higher coononic valus or nonmonelary boneft to the landowner or community than (he
prusnining Tend use (e, 30804, Seprembec 1, 1983),

Page 13, fiest aud secomd full sentences, “The two mings were selected because they were known to have
ofl and gos development in rechined areas eutensive disturbunce of reclnimed-mrenstw—oil-and pas
developusent.  The snount of oil and gas development disuebanee 1 easily seén in the aerial
photageaph of ilie Texns Westmoraland Coal Conmpany, Jewett Mine, Permit No, 32F 34F."

Page 13, Suumary of Obscrvitions and Conclusions: OSM's observation that it o ddentified gome
nibverse clfcets froms oil and gas well development In reclaimved areas of coal mines = The statcment, if
Vel wumodified, ts inflammstory when taking the body of evidence of a fow photos documenting some
aivense effvcts Mrom fhese aciivities, It is & contmon understanding that any inspection at auy mine
during any e of the year can resull in occurrcoces of adverse Impacts from mining ectivitios,
Lixplowsentation of an industrialfeomncreial land use such as ofl and gas developmenst Is not dissimillar In
this regard.  Tmpocis from oll and gas developmens, if manngod properly, are tcmporary and have not
Lecun loued 10 ercat: any bog-term or irmeversible adverse linpacts to reclamation success. SMRD can
peowice docwmentation (hat these activities cooxist and are compatible with sarround ing land uses.

Page 13, Sunmary of Observarions and Conclusions, [irst bulletsd ftem, “Tha LT ET B TR
Fragroentad o wliered-y-the oll and gas well development hus the potentiul 1o cause surrounding
band uscs to_be_[ragmented iF wol marsiged properly.” The alleged fragmentation of land uses
resulting from oil and pas developument has not caused any documentsd adverse impacts to adjacent land
ises o, In fact, are comparible with surrounding land uses onee stabllized and managed properly.
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Mr. Alfeed Chiybome
Kepremibzr 12, 2007
Page 3

Evidence of tl1is exists mroughout Texas in both reclaimed mines and large areas undisturbed by mining
retivities

Page 13, Smwmary of Observations and Conclusions, sscond bulleted item, *The fNow of water dralning
frien the reclaiined arezs could be has—been diveried, blocked, and concentrated causing weee the
puleutinl for croslon and sedimentation bt —water —r—virebous
Incations ..." Diversion of water around the ofl and gas well development {8 actually preferred, since it
rihices tha potential for adverse impacts 1o surroundfng land vses from these activities. Reclamation
Plans can be and are successlully oreated and/or modified to accounl for fhese changes and they do not
represent, in and of hemeelves, wmr&muhmm@ucmﬁmwmmﬂm
strectures in the roclaimed lndscape, absent oil 2nd pas activities,

Page 13, Summary of Observations and Conclusions, top of page, “Wildlife habitat can be temporarily
bias-heen impacial by woter chenges,—vegelation—shanges, barriers, noise, traffic, dust, and human

<+ peescnce..”  The exreal of impact to wildlife habitat seems to be somewhat overemphasized as well.
Clanrly these activities, during the perfod of time that a well is being drilled, will impact wildlife. Once
i owell s installed, the lovel of human aclivily probahly s not appreciably more thn (hat required 1o
npnage Jal for some oiher type of land use that requires rouline maintenance, such as cropland or
pastureland. If managed properly, corridors and riparian features that enhance wildlife habitst can be
niintained so thit e industrial/commmercial land use is compatible with surrounding land uses. Most of
the advirse inpacts noted by OSM in the sumunary section are transitory or can be managed in such a
way a5 to minimize the adverse bnpocts, 1t is simply one aspect of the regulatory program 1o ensure that
this function fs sehieved so thot reelamation can be sceessful,

Page 16, fiest paragraph, last semence, “The coal mining operators repularly eventsally update maps o
show oil sod pne davelopment fealures,” Land uscs for most mines with active oil and pas development
are updated at least anmually to sccoont for the changes that oeesr as a result of this development. This
I3 beeoming even more penerally the stendard practice subsequent to implementation of the requircinent
e reelumation Himetables o permis include tming of submittal of documentation of ctriain
reclnuation milestoncs from fnftation of the extended responsihility period through Phase [11 homd
relcase.

I'age 16, frst paragraph, last scolence, *TRO documented the alternative
Jursining industrial/commercial land uses were compatible with the surrounding land uses did-not
Hentily-specific-tafarmation or-Gadings-m-o i oil
fikd-gas- developmesi-on-the cemuindor—of- the redaimed-Jands. The SMBRI¥s documentation of
Approval of rovisions or reocwals always coniains a finding that the proposed alternative
industrialleommercisl land use is compatible with the surrounding land uses O5M has oot cited 2
repulitory requirement that decislons approving panmit renewal or revision applications are roquired to
docunmnl addifional findings repording implamentation of alternative land uses.

Pujpe 16, second parspesph, sccond and (Lird sentences, “The-domd-release-applications-ard-findings
il mn.mnh-mm-meMMm-ﬂ—mmm
ml-me-mummmﬂ%—ﬂmm RCT's inspection reports document that
the ancas have boen subiiized and erosion has been controlled.” This is a nonscnsicnl statement,
Clearly, the release of laud from bond will not result in any more or less impacts to tle land sarrounding
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Me. Alfred Clayborne
Srpr\-.qnb;:r 12, 2007
Pap £

lhe land released from bond. ‘The judgment on the capability of the land 1o meet its intended alternative
pustiming land vze is made al e time of approval of the land wse, Frequent inspections cosure that these
Ll wses remaln coanpatible wilh the surrounding land uses and that they do not contribute sediment
dowintream. The bond-release inspections are used to confirm this status priar to release from bond,

We disapree with most of OSM's revised findings under the heading Summary of Observations and
Conclusions as siated. ‘The summary findings continue 1o do little clss other than to describe issues thar
st he nddrossed matres-of-fectly on a routing basis In the Texas programn. The SMED will continue fo
wark with affected paniics 1o ensure that ofl and gas development does not adverszly affoct reclamation
sutcess, [l scoms vnnecessery for OSM 10 recommend & continuation of a policy dat is already
implemented at diis pofnl. T would appreciate your consideration of fhe above-describod modifications 1o
the drall evaluation repart. Please call me 1o schedule o meeting or if you need further clarification
concerning (hes: conunants,

Sincerely,

Ot Cavdhe

John B. Caudle, P.E.
Surface Mining and Reclamation Division

JECN
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