Introduction The. Aﬁ*

35 U.S.C. 161. Pate

Jject to the coudmons and requzirements of this title.

The provisions of this titie rflatmg to patents for.
except as.

“inventions shall apply to patezts for phnt

otherwise provided.

Asexnally propagated pmnh are t110~e that
from

~are reproduced by meanz other than
~seeds, such as by ‘the rooting of cuttings, by
layering, budding, grafting, inarching, etc.

With reference to tuber propagated plants,
for which a plant patent cannot be obtained,
is used in its narrow horticul--
tural sense as meaning a short, thickened por-
tion of an underground branch. Such plants

“the term “tuber”

- covered by the term “tuber propa: ‘ed” are the
This exception is made because this group alone,
~among asexually reproduced plants, is propa-
gated by the same p'ort of the plant that 15 sold
as food, ,

The term "p!-mt has been interpreted to
mean “plant™ in the ordinary and accepted
sense and not in the striet scientific sense and
thus excludes bar'term. Ir re Arzberger, 1940
C.D. 653 46 USPQ 32; 27 CCPA 1315.)

gy
35 I".8.C. 163, Grant, In the rase of A plant patent
the grant shall be of the rizh:

the plant £0 repmduced

far plrm!s Whoe\er invents
or ‘discovers and asexuahv reproduces any distinet
and new mriety of: plant in-iading cultivated sports,
mutants, hybrids, and newisr found seedhngs. other
than a tuber propagated pian or a plant found-in an
‘uncultivated state, may obtain a patent therefor, sub-

Irish potato and the Jerusalem artichoke.

on exclude others from
asexually reproducing -the plant or selling or uu!mz ;

Scope, Trpe of Plants

are ako applmab!p tu apphcatmm for patems mr piants ,
xcept as oth»rmse nrovided ‘ ,

603 Elements of a Plant Applxcatmn

_An apphcitm*x for a plant patept CONSists of
‘the same parts as other applications and must
be filed in duplicate (Rule 163 (b) ), but only one -
‘need be signed and executed: the second copy.
may be a %:erlble carbon copy of the original.
Two copies of color dra wings must be qubzmtted e
Rule 165(b). The reason for thus providing an
original and dup]uate file is that the duplicate
 file is utilized for submission to the Department

of Agriculture for a report on the plant variety,
~ the orwm.\l file being ret amed n the Patent

Oﬂice at all times, :
pplications for plant patents which fail 1o
mclu e two copies of the specification and two
copies of the dmwmg when in color, will be -
- accepted  for ' filing only. The Application
Branch will notify the ‘.tpphmnt immediately
of this deficiency “and require the same 1o be
rectified within one month. Fuilure to do o
\\'1!1 result in Io thn hlmrr d.ne X

1604 Apphcam. *)Dath [R—2a]

" Imlr 162 4ﬂphf¢m’ mrﬂe or declaration. 'Ih(- appli- .

“cant’ fnr a plant pats nt mist - he the person who has in-
vented or discovered and asexually repruducéd the Dew
Canad distinet ety of plant for which a patent is

_sought {or provided in rules 42,43, and 47). The =
oath or declaration required-of the applicant, in addi-
tion to the averments reqiiiﬂ:d by rule 65, mnst state
that be has asgexually reproduaced tlu:-' plant. Where the
plant is n n-.-“‘iy found plant ‘the oath or declaration
must also state that it was found in a cnitivated ares.

In an application. for a plant patent there

can be joint inventors, See Ex parte Kluis et al.
- Board of Appeals decision in Plant Patent File
707,

1605 Specification and Claim [R-~19]
33 UK. 162, No plant patent
Sshull be declared invalid for noneamplianee with sees

Deaeription, vlaim,
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own varieties, g

, larlv point out wliere .

tv of the :peczﬁed pla

Hust -ated; and may also recite the’ ‘
charactens'xcs. More than one

character zation such as commoniy, found
_nursery or seed catalogs. The specifica
should aISO include the orlgm or parenta"

repxoduced Where color is a dlstmctlv'" fea

identified in the specific
designated color as ngen by a cogmzed color
dictionary. .=

A plant piitent is g anted on the entu‘e

~ plant. Tt therefore follows that only one claim

iz necessary and only one is perrnltted A

~method claim in a plant patent application is

_improper.

1606 Drawings '[’Rk-19]

Rule 165, Drawings. (a) Plant patent drawings are
not mechanieal drawings and should be artistically and
competently executed, Figure numbers and reference
characters need not be employed unless required . by
the examiner. The drawing must disclose all the dis-
tinctive characteristics of the plant uapuhle of visual
representation,

+b) The drawing may be in color and when color is a
dixtingnishing characteristic of the new variety, the
drawing must be in color. Two copies of color draw-
ings must be submitted. Color drawings may be made
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= Such specimens. pro
#in conformi ith
< cant. " When

: f mti

ture of the plant the color ahould be po:ltlvely

wamrmlaxaraﬁ,or in lieu ty
! ‘agm;ms made by colt g

awth as may be desxgnated.
: rniahed to the “appli-

Specunen of the plant variety, its ﬁower or
hould not be submitted unless epeclf-
called fo Ithe Exammer. :

67. Erammatwﬁ {a} Apphcatmm may be sub- -

: 'mitted by the Patent Office to the Department ot Agn-

lture, fnr study ‘and report.
(b} Aﬂidants or. declarations from qnahﬂed agri-.
tnral or hortxcultural e\perts mgardmg the noveltv

: The anthorltv for submlttmg Plantapphc a- :
~ tions to the Department of &grlculture for re-

pOl‘t IS gn‘en m:

‘ E.rcr'utnr Order \o 756 Oétobcr 1 1930 Fa-
cilitating the. congideration of - applwatwns for plant
patentz.'T. Herbert Hoover, President of the United
States of America, under the authority. conferred upon
me "by act of May 23. 1930 (Public ‘No. 245) [now 33

U.8.C 164] entitled *An act to provide for: plant
patents.” and by virtue of all other powers vested in me
relating thereto, do hereby direct the Secretary of Agri-
culture: «1)' to furnish the Commissioner of Patents. -
such available mt‘ormatmn ‘of the Department of Agri-
culture, or {2) to conduct through the appropriate

bureau or division“of the department such research '
‘npon special problems, or (3) to detail to the Com-

missioner of Patents such officers and employees of
the department, as the Commissioner may reguest for
the purpose of carrying said act into effect.

35 U.8.C. 164. Assistance of Dcpartment of Agri-

" enlture, The President may by Executive order direct .
_the Secretary of ‘Agriculture, in accordance with the
request of the Commissioner, for the purpose of carry-

ing into effect the provisions of this title with respect
to plants (1) to furnish available information of the
Department of Agriculture, (2) to conduct through the
nppmpriate bureau or division of ‘the Department re-

earch upon special problems, or (3) to detail to the
(‘ommnsioner officers and employees cvf the Department,

With the application judged complete and
acceptable for submission to the Department of
Agriculture, the duplieate file and duplicate
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¥ Pty V(if'inmldfh) re forway . 1610 The Action [R-23]

 ricultural Research Service, Hort ral e R
" Crops Research Branch, Department of Agri-  The acth on the application by the Exam-
eulture. It is the practice to forw he dupli-  imer will include all matters as provided for

icate drawing of the applica-  in other types of patent applications. See Rule

er of transmittal (Form 161. == =

ng \ ~ The action may include so much of the report

1t will enable the Agricuitural he A.R.S. as the Examiner deems necessary,
‘ to render a report on the ap. - may embody no part of it. In the event of
tion as to whether the variety of interview, the Examiner, in his discretion,
losed in the application is distins ¥ show the entire report to the inventor or

_known varieties of plant. 5 mey. i 2 e
" The initial step in taking the applicati With reference to the examination of the °
for action is for the Examiner to brief the a: aim, the language must be such that it isdi-
- plication on the search brief cards (there bei rected to the “new and distinct variety of plant.”
“a printed form for each of the plant subc - This is important as under no circumstance
in Class 47), The sufficiency of the specific _should the claim be directed to 2 new vanetf' of
and drawings are determined as to’ ‘ . flower or fruit in contradistinction to the plant
- pleteness and compliance w . bearing the flower or the tree bearing the frmit.
the applicant 1s advised of an fic This is in spite of the fact that it is accepted and
the disclosure. Transmittal of the duplicate file = general botanical parlance to say—A variety of
- tot epartment of Agriculture may be de-  apple or a variety of blackberry—, to mean a
. fe until such time as the applicant submits ple tree or a variety of blackberry
by appropriate amendment, in duplicate, the ' ' :
necessary additional matter and/or corrections.
[R-23] iy o ‘

1609 Report of Agricultural Research

- variety of ap

plant. . ' G

 Where the application may he allowed a claim -

- which recites, for example—A new variety of
apple, characterized by _..._. may be amended

by the insertion of—tree—after “apple” by an ;

- Examiner’s amendment. ‘ I

; Se"lce e e By the same token the title of the invéntipn
The report of the Agricnltural Research — must relate to the entire Ylant and not to 1its
Service (A.R.S.) is usually accompanied by the ~ flower or fruit, thus: Apple Tree, Rose Plant.
ce { ) 2 pa ¥ Care should also be exercised that the specifi-

duplicate file and drawing. The report is in .~ d o ranted adcerti
duplicate, the original being signed by the Chief : g;o?}orﬁ ;1!3; ]ceon‘t‘atl;:; tg};z;;;’:gt; la:ll?" g::lz
f{f the B ralnfrh.;l‘heéorl]gmal %‘;p} : f t]}:e report  orown in the X YZ Nurseries of Topeka, Kan-
is retained in the duplicate file. As the report ;5= 1t follows, also, that in the drawings any
is merely advisory to the Office, it is not a part  owing in the background of a plant, as a sign
of the official record of the application and is  carrving the name of an individual, nursery.
therefore not given a paper number and is not  ete..'is objectionable and deletion thereof is re-
placed in the original file. The carbon copy of  quired. Nor should the specification include
the report is customarily utilized by the Exam-  laudatory expressions, such as, “The-rose is pret-
iner in the preparation of his action on the  tier than any other rose.” Such expressions are
case and is also retained in the duplicate file. wholly irrelevant. Where the fruit is described,

* The report may embody criticisms and objec- ~ Statements in the specification as to the char-
' Y acter and quality of products made from the

tions to the disclosure, may offer suggestions for :

correction of such, may require speciments of fn,}!t areﬂinot, necessary and s}}c)luld be deleted.

the plant, flower or fruit thereof, may require }_19 (}) .}ce_action :; .lyrﬁld glt‘ll an ad{%ltl(’)lr‘n}::l

afidavits of recognized authorities to corrobor- copy Wach lsdp aced In 1 e cup icate ile. 1 ne

ate the allegations of the applicant as to certain apers in the duplicate file are not noted on the

v gations ol the app ! index at the back o fthe duplicate file wrapper.

or all of the dlstlngulshlng features of the When it appears that the application must

variety of plant sought to be patented, may  he resubmitted to the A.R.S., as when the report

state that the plant will be inspected by a field  indicates that the duplicate file and drawing

representative of the Department of Agricul-  are retained, applicant is notified that response

ture, etc.. or the report may merely state that:  papers must be in duplicate. e
“Examination of the specification submitted “requently the AR.S. in its report states ,

indicates that the variety described is not iden-  that in view of its lack of sufficient information,

tical with others with which our specialists are  data, specimens, etc., its specialists are unable

familiar.” ' ‘ to determine whether the variety of plant under
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nt ‘astem applxcs»' o
;sam ] mdama,sfa :

better ‘
its. sharpne& or cleanliness. . i
sye slip is affi he duplicate
is ret -in t_he Examining Group until
besupported by affiduvits fter the applicatit patanted At
(Rule 107.) See F\ parte Rose ertain ipe iplicate files
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