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Type of Plants Covered

The right to a plam,patem stems from:

35 U.S.C. 161. Patents for plants. Whoever invents
or discovers and asexually. reproduces any  distinct
and new \ai'iety ‘of plant. including cultivated \mttﬁ

uncultivated state, may obiain a patent therefnr, sub-
ject to the conditions and reguirements of this title,
The provizions of this ritle relating to patents for
inventions shall apply o patents for plants, except as
otherwise provided.

“Asexually propagared plants are those that
are reproduced by means other than from
seeds, such as by the rooting of cuttings, by
layering, budding. grafting, inarching, ete,

With reference to tuber prnp.tgated plants,
for which a plant patent cannot be obtuained,
the term “tuber” is used in its narrow horticul-
tural sense as meaning a short, thickened por-
tion of an undugrounfl branch. Such plants
covered by the term “tuber propagated™ ave the
Irish potato and the Jerusalem artichoke.
This exception is made because this group alone,
among asexually reproduced plants, Is propa-
gated by the same part of the plant that is sold
as food, :

The term "p!.mt has been interpreted to
mean “plant™ in the ordinary and accepted
sense mid not in the striet seientific sense and
thus exeludes bacteria. In re \r/hor;_rm' 19400
(.. 653 521 O.G, 2723 :

45 TS0, 163, (irant,
the grant shall he of the right to eXelnde others frog:
or selling or usinz

T the case of 0 plapt patent

agexnally reproducing the pinng

the plant <o reproduem|

1601 Introduction: The Act, Scope,

mutants, hybrids, ‘and newiy found seedlings, ~other
2 than a tuber propagated plant or a plant found in an.

"lant Patents

16 2 Rules Apphcable

Cexcept s otherwise j"

1603 L Elements of ’a Plant Apphcauon'
‘ [R—IQ]
An apphcatmn for a, met patent consists of

the samne parts as other applications and must
be filed in duplicate (Rule 163 (b) ), but only one

need be signed and executed; the second copy
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may be a legible carbon copv of the original.
Two copies of color drawings must be submitted,
Rule 165 (b). The reason tox thus providing an
original und duplicate file is that the duplicate
file is utilized for submission to the Department
of Agriculture for a veport on the plant variety,
the original file being retained m the Pdrent
Office at ull times.

Applications for plant parents which fail to
e ]uc‘e twe copies of the specification and two
copies of the drawing when in color, will be
accepted for filing only, The \p];hutmn
Branch will notify thv applu.mt immediately
of this deficiency and require the same to be
rectified within one month. Failure to do so
wiil result in losz of the filing date,

1604 Applicant, Oath

Rule 162, Applicant, oath. The applicant for a plant
patent 1nust be the person“who has invented or dis-
covered and asexually reprodneed the new and distinet
variety of planr for which a patent ix songht (or as
provided in rules 42, 43, and 47). The nath required
of the applicant, in addition to the averient= required
by rule 65, must stare that he hnshsdllully repradneed
the- j»l:xt’:t. Where the plant is a newly found plant the
aatli or declaraiion must also state that it was found
in a cultivated area.

In an application for a plant patent there
can be joint inventors, See Ex parte Kluis et al.
Board of Appeals decision in Plant Patent File

T07.

1605

a4 N G2,
dintt be declared invatid for noncomplianees

[R-19]

No plant patent
with see-

Specification and Claim

Deseription, claim,
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size, weight and a1 mlitv

ther drawings.

Vith reference to;,photogmphw dra“mgs,

the. mounti f the same on a backing of
bristol board or paper of comparable weight

‘acceptabl

location and c;
wis di~covere(’l.‘

claim) must be submn
and executed : the

copy of the original.
Rule 164 Claim. The clﬂim slmll be in formal terms
“to the new . and distinct variety of the specified plant
. as described and illustrated, and may also recite the

be.made avnilable‘fnr Ofﬁ(fiﬂl'inﬂ)(’(.‘-

%p cimens of the plant vanetv. its ﬁower or

pal distinguishing chamctermt:cq More than one fruit hould not be submxtted unless speuf— ‘,

<lnim isnot permitted. = L lcall_y called for by the examiner.

_ The specification should 1nclude a comp]ete ,
detailed description of the plant and the char- 1608 Exammatlon : [R—19]

2 stics thereof thaf’ dlqtmgmbh the same R ul« 167, Pmmmatum (a) Applications innv be sub-
over related knm"“ ~varieties, ‘and ‘ts ante- mitted by the Patent Office to the De]mrtment of - Agri-
~ cedents, expressed in botamcal terms in the  culture for study and report.

(renera] fomn followed ‘in ‘standard botanma] () Affidavits from qualified ngricultnrul or harticul-
“tural experts regarding the novelty and distinetiveness

: t,e“ books Oll' P"b]matmns dPalmg_ W]'ﬂ(ll the vva', of the varlety of plant may be received w hvn the 1reed
rieties of the kind of plnnt involved (ever- ' ¢ cuch afidavits is indicated. , ,
_green tree, dahlia plant, rose plant, ag])le tree,
ete), mther thﬂn a mere broad non otamoal
?nursery m' seed f-nta]ogs. The spe('lﬁr'atmn l""’t is given in: ‘
should also include the origin or parentage of Beventive Ovder No. 5§35 October 17, 1930, Fa-
the p]ﬂlli \.1r|et) gOllg‘ht to be patentnd and. . . cilitating the eopsideeation of applications for plant
must particnlarly point out where and in what . Q;"’t‘"’"-rl-\ ”f"l""‘.' . *W";?\ l’r:'lﬁld;“m of fthe Ilfnm-«l
iy T . ' States of Amor (”v'h’/ Cosg e puthority conferred upon
manner the variety of plant has been nso'xn.fll]\ me by aet of May . 180 Public No. 245) [now 85
reproduced. W here color is a distinctive fea- 1.S.C. 164], entithod “An wet to provide for plant
ture of t]w plant the color should be positively pintents,” nud hy viviwe of #l) other powers vested in -me

identified in the spec lﬁmtlon by r@f(»renp@ to a relating thereto, do heteby direet the Secretiry of Agri-
culture: (1) to fapnish the (‘nmmiwslmwr of Prtents

o » ( nw (ryy 'y C ", ¢ iy
(]]e?l n.m('l color as 1g,uen by a recognized color «tieh avaliable fnformntion of the Departnient of Agri-
dictionary., culturep, or (%) to conduer through the appropriate

~The aut]mmt) fm' submlttmg p]ant appllcn-

A plant patent is gmnted on the entire  burenn or division of the department swh research
plant. Tt therefore follows that only one claim npon spectal problems, o (3) 16 detall to the Com-
18 n(‘c(rs\‘]l‘ anr] only one is p(‘mmtftd .\ missioner of Patents sueh offficers nnd employees of

the deparement, ns the Commissioner may seqiest for

t] » ‘] &
m(thnd clatmi in a plant patent application is the purpose of earrying snld uet into effect,

improper. 38 UK, iy, Asilstance uf Depaetment of Agri-

. , culture, The President may by Fssoutive order divect,

1606 Drawings [R-19] the Beoretnry of Agrieulfnie, i seenrdisice with the

, .~ . , requiest. of e ot e Fop: bos pugpaise of carry-

? ”h.‘ 'I/M.l"l');"]'t’""\{/i':' ,i'” ‘l;l,‘;"',t,;:]":‘..“.t 't[m}:f::f: :"r:ll Ingg trito effect the ywas e of This Hide with yeupst

«"l:n,:xn;x):fn(ox'::l"v':I\L«-n’:r‘ml”’Fi’;z?;w? :n'llnlu::w"rnﬁl n.r«‘nfn.l... to phnnts (1) 60 Pupilel aeriiobile infornntion of the
' ‘ | ‘J Y 1§ 23T 1 X.l i g 4 ¥

characters neod not be employed nmless requlred by “'lmrn:lw:r! ;-r :Skuri« ulm:’v‘.‘:w} fc‘: l";ﬂ‘!i;l;.l Hmmﬁl: tL\:»

the exantiner. The drawing must diselose all the dix- :""m.;m nis 'W‘: f:‘,'l'w,."a:f :“”:. »:; tir ';ﬁ.' .;?": gll

tinctive eharaetoristios of the plant eapaide of visual " e ‘,ﬂ::"'“. ?“‘l;% x‘t‘ ":ﬁ'l l’ "‘m e 'L‘ il U',"‘ "'“m:m"'

reprosentution. onyndslone r otfivers anid oopltoy s e d e Wt

T » ’ \ 3 " y ¥ .,

by The denwing may be in u:lm'nml when coloy jua With the "]""" alion j!l‘lm"l complete and

distingnishing «haracteristie of the new varfety, the ; Dl for subunise 1o the Departinent of
Arawing must be in eolor. Two eoples of color denw. ecepiable for subinission to the Departin

ings must e snbiitted, Color deawings my be Bude Agrieulture, the duplieate file and duplicate

Rex. 19, Jan. 106y 240

sible to fomard auch speci- -




 duplicate file and duphcaf

14 , «
lication with a letter of tmnsmxttal Form

L-86) including such data as the Examiner
as developed that will enable the cultuml
 Research Service
plication as
closed i

, ml step in ta
for action is for the Ex
ing a printed form or. the plant sub-
classes in Class 47).
specification and drawings are determined as to
their completeness and compliance with the
rules. and the applicant is advised of any defi-
ciencies in the disclosure. Transmittal of the
duphcate file to the Department of Agriculture
deferred until such time as the appli-

mits Ly appropriate amendment in

duphcate ‘the necessary addmonal matter.

'md or: corrections.

1609 Report of Agncultural Research

Servxce

The 1ep01t of the
QQn ice (A.R.S.) is usually accompanied by
the duplicate file and drawing, The report is
in duplicate, the original hem,q signed by the
Chicf of the Branel. The original copy of
the report is retained in the duplicate file. As
the report is merely advizory to the Office, it is
not a part of the official rec -ord of the applica-
tion and is therefore not given a paper number
and iz not placed in the original file. The
carhon copy of the report is customarily uti-
lized by the Txaminer in the preparation of
his action on the case and is also retained in
the duplicate file.

... The report may embody criticisms and ob-

jections to the disclosure, may offer suggestions
for correction of sueli, may require specimens
of the plant, flower or fruit thereof, may re-
aquire affidavits of rec ogznm-d anthorities to cor-
roborate the allegations of the applicant as to

certain or all of the distinguishing features of

the variety of plant sought to he patented. may
state that the plant, will be inspected by a field
reprezentative of the Department of Agrieul-
ture. efc. or the report may merely state that :

“Examination of the speeification submitted
idicates that the variety deseribed i not iden-
tieal with others with which anr specialist-
are familior”
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ng the app catlon up i
1 %ner to brief the ap-
ards (there be-

The sufficiency of the

- tree or a variety of blackberry

A h
Agncu]tural Rese'ut ~flower or fruit, thus: Apple Tree, Rose Plant.

Care should also be exercised that the speci- ’

shm'v

tion on the apph' 'tion by the Exam- ~
U include all matters as provided for in
h types o patent apphnations., See R!ﬂé: o

ary, or may. 1b0dy no. part of it.
ent of’an mtervzew, the Exammer. in his
- may show the entlre rep Tt to the

‘the language must be such that it is di-
to the “new and distinct variety of
'plant ” This is important as under no circum-

.n'wtv of fl
the flower or the tres
bearing ‘the fruit.:
that it is accepted and general botanical par-
lance to say—A variety of apple or a variety
of blackberry—, to mean a variety of ‘lpple'
lant, , :
allowed ‘a

‘Where the application ‘may

: cla m which recites, for examp]e——A new va-
 riety of apgle, -

characterized by -._.__ may be
amended the insertion of—tree——-qfter
“apple” by an Examiner’s amendment,

By the same token the title of the invention
must relate to the entire plant and not to its

fication does not contain unwarranted advertis-
ing. for example, “the disclosed plant being
grown in the XYZ Nurseries of Topeka, Kan.
zas.” It follows. also. that in the dmmnm any
ing in the background of a pl‘mt as - a
sign carrying the name of an individual, nur-
sery. ete., is obyectmn-thlc- and deletion thereof
iz required. Nor should the specification in-
clude laudatory expressions, such as, “The rose
is prettier than any other rose.” Such expres-
sions are wholly 1rrelcxant Whme the fruit
is described, statements in the specification as
to e character and quality of products made
from r]w fruit are not necessary and should
be deleted. :
The Office action js typed with an .1ddltmnf11
copy which is placed in the duplicate file. The '
papers in the duplicate file are not noted on
the index at the back of the duplicate file

o

~wrapper.

When it appears thar the application must
be resubmitted to the AR.S., as when the re-.
port indieates that the duplicate file and draw-
ing are retained, applicant is notified that
response papers mu<t be in duplieate,

Freguently the A RS0 0 its report states

stance should ‘the claim be directed to a new =
r or fruit in contradistinction

~to the plant bearin;

is is in spite of the fact




applicant to submit

experts as to the newness o

Rule 167. The need for suc

so indicated is incorporated in the Oﬁxce action
by quoting directly from the report, the E
aminer making certain that the action make
it quite clear that such aflidavits are required
by the A.R.S. This is necessary to avoid any

embarrassment to the Office; as the need of
such aﬁldawtq, if :made mthout reference 1o
the A.R.S.’s requirement, could be considered.

as the cqllm«r in by the Office of mmuthox.xzed

_ outside help n (ktormxnlxlg the pntent.
- of the plant in question.

The report of the A.R.S. is not in the ;
of a publication and matters raised therein
wnhm the personal Lnowledge of the &pema,l-

ings,
e\ample b
lected, and

r one of the two ]udn'ed f01
' “mrpneaq 01 cle.mhne

‘The dupllulte file is remmed in the,
until after the application has been:
At certain periods thereafter

ined byx the

sapported by

e 107.) See

. 393, Board

| "files are. collected_avd sent to he 3
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4

files for storage.






