Desagn Patenta

1501 R i S here a preamble to the Spg(:iﬁc&tlon is no
1502 : o of a Design parn longer required, a preamble still remains a re-

1503 ments of a Desigt AW‘II*’MK‘“ e : qmrement in a design application (Rule 154).
1503.01 °  Specification and Clai S 11 the single signature form be used it must

1503.02 ' Drawing : e s S be accompanied by a separate sheet of speci-

- 1504 ;‘g' i e O S fication whic includes 2 preamble,
1006 CRRTERL e esign applications the following should

1506 Foreiz | " beohse ed in addition to the instruction set

The rwht to a p'\tent for a de=1gn Aforth in 605.04 to 605 Oa(a) pert-unmg to SIg
from: ' nature and name. S %,

35 T.S.C. 171, Patents for designs. Whonv“e - If the name is tvpewrltten withc
vents ahy T, original and ernamental design for  dle initial or name, but the s gnature contains
article of manufacture may obtain & patent therefor,  the middle initial or name, amendment should
subject to the conditions and requuemehtu of thx%'tlﬂ be reqmred that the tvpev*mtten name con-

. The provisionz of this title relating to patent f,)m Wlfh apph(.ant s 51guature. 3
inventions shuil apply te pntems for npsxgns. escept. . - :
as otherwizse provided. :

,1003 Oly Speclﬁcanon and Cla:m
; [R-20] ‘

2ule 153, Trﬂc deemphon and clmm oath or
‘dr(-mrat:on (a) The title of the design must designate
.-the particular article. No description, other than a refer-’

1501 Rules Applicable [R-20]

oo Rule 151 Rulex upph‘tubylek ‘The mim leldtmg to
'.lpph(‘dtmm for patents for other “inventions or-dis-

coveries are also applicable to ap lications for.] ﬂtenb :
Dl 199 p £nce to the'drawing, is ordinarily required. The clalm
for desig gns except us otherwise provided. - ‘
s shall be in formal terms to the: ornamental design for
Rules 1 52-155. which relate only to dew'u patents, : :
the article (specifying name) as shown, or as shown

are reprodured in the sections of this chapter. ‘
r I s chapt and-described. More than one claim is neither requxred

o R o ~ nor.permitted,
1302 Deﬁmtmn of a D esign b1 “The path or declaration reqmrod of the appli-
eant must comply with, Ruele 85 except that the period
of twelve ‘months specified  therein’ with" respect to
foreign  applications s six months in the case of
designs. e ‘ '

Fule 154 Arvangement ‘o’? specification. < The follow-
inz order os arreangement vhnu}r‘ be observed in framuu,

The design of an object consists of the vis-
ual characreristics or aspects displayed by the
object. It iz the appearance presented by the
object which creates an impression, thmugh
the eve upon the mind of the observer. =

As a design is manifested in appearance the

subject matier of a design application may re-  desizn specifications: : ,
late to the configuration or shape of an olject, fuy Preamble, stating name of the apphoant and
to the surface ornamentation thereof, or both. ' ritle uf the desizn, o
A design iz inseparable from the obwct and by Description of the figure or figures of thé
cannot exist alone merely as a scheme of sur-  jgrawing. L
face ornamentation. It must be a definite. i¢) Deseription, if any.
preconceived thing, capable of reproduction ‘d) Claim.
and not merely the chance result of a method. fe) Signatnre of applicant. (See rule 57.)

£ applicant is entitled under 35 U7.S.C. 120
to the benetit of an earlier U.S. filing date, the

1503 Elenients of a Design Applica-

tion ~ ostatement that, “This is a division {continua-

A design application hias essentially the ele- tion, continvation-in-part | of Desigm Applica-

ments required of an application for a patent tion Seriad No. o filed _o_____07

for a “mechanical” invention or discovery (see  should appear beiween the deseription of the
Chapter 640).  However, unlike the latter  figmire and the elaim. :
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A de ion cannot be considered
be a division of & utility application, and i

1 to the filing date thereof, e

of the earlier filed utili
e same article as that in t
In re‘.(‘ampbell,‘ 1954 ‘
‘ertiorari denied, 348 U.S. 858,

1?;1313:;5;52 - by a drawing made in conformity with the ]
3o ! T down for drawings of mechanical inventions and must

~application. T ;
“in which the di jied and which is
he d he name generally
ic. tie should be to a
us a stove would be
" ng Device.”
tion, in the
‘description
he title of

The same title d
preamble to the spec

of the drawing, an
“the article bein
must correspond to . i R |
shown in solid lines in the drawing. ,

sible to add to the title—‘“‘or similar article.”
The tirle 11
plural—Desi “C"hairs—or in the singu-
lar—Design for a Chair, but in the claim it
must be in the singular. S
The title implies that the type of article
named is old. but that the form shown is new.

“The title may particularize the type named by

specifying a use “Bottle for Perfumes” or by  stats ‘
: ' section 1503.01.

Descrirrion

~ Any description of the claimed design in the

specification other than a brief description of
the drawing figures is generally not necessary,

for as a rule the illustration is its own best
If there is a special description

description.
it should he of the appearance of the article,
Special descriptions denoting the nature and
environmental use of the claimed design are

. permissible where an appropriate title cannot
Special descriptions -

satisfy this requirement. S
_ desertbing the construction of the claimed de-

 sign are not permitted,

Where there is a particnlar feature of novelty
in a case. this feature should be deseribed in the
specification’ by means of a “characteristic”
feature clause, Rule 7T1(c). :

Statements in the specification which de-
seribe or suggest modifications of the design
shown on the drawing are not permitted. Sim-
ilarly a statement amounting to a disclaimer
is improper and not permitted. :

Cray

Only one claim is required or permissible in
a desigr: application and this claim should be
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ed 1 gn patent
1t na f the article

To allow latitude of construction it is permis-

preamble may be in the

‘indicating a structural type—“Vacuum Bottle.” -

" braken lines.’

aim maust include the

~following “shown.”

1503.02 Drawing [R-20]

Rule 152. Drax The design must be rep
contain a sufficient. number of views to constitute a
complete “disclosure of the appearance of the artické.f .

the character or contour of the surfaces represented.
The necessity for good drawings in a design

application cannot be overemphasized. 'As the

drawing constitutes substantially the whole dis

closure of the design, it is of utmost impor-
‘tance that it be so well executed both as to

clarity of showing and completeness that noth-
ing regarding the shape, configuration and sur-

~ face ornamentation of the article sought to be

patented is left to conjecture. -

The drawing disclosure should be (‘ﬂnﬁﬁéa e

“the article on which design patent protection is

sought. Drawing disclosure of environmental

structure is permitted only when the nature =

and intended use of the claimed design cannot

be adequately explained by the title or by a
_statement in the specification as set forth in
, Disclosure of environmental =~
_structure must always be set forth by meansof =~

The ornamental design which is being claimed o

" must be shown in solid lines in the drawing.

Dotted lines for the purpose of indicating un-

' important or immaterial eatures of the designed -

article are not permitted. There are no por-
tions 'of a claimed design which are immaterial
or unimportant. In re Blum, 852 O.G. 1045:

153 USPQ 177. ‘

With  practically all articles, except flat
goods, such as fabrics, at least two views are
necessary, showing the article in three dimen-
sions. Occasionally a good perspective view
alone is sufficient. ik Y :

The drawing figures should be appropriately
surface shaded to show character or contour of
the surface represented. This is of particular
importance in the showing of three dimen-
sional articles where it is necessary to clearly
delineate plane. concave, convex, raised and de-

ressed surfaces of the article and distinguish

tween open and closed areas thereof.

While a sectional view that more clearly
brings out the design is permissible {ex parte
Lohman, 1912 C.D. 336: 184 0.G. 287) those
that are presented for the evident purpose of

236
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ine ,iudmg purel structural res, or exhib-  inasingle apphmmn. Howewr, such embodi-
me’cl}almca functions, are not favored. It nts can be presented on ({v if they involve a
© &s a

smgie nwentlve concept and are not patentably

- distinet from each other. An unreasonable
- number of embodiments of the same invention

ermitted. The disclosure of plural
its does not require or justify more
P ‘ . single claim which claim must be in
ed a photograph or 2] ¢ rtic . formal terms ie ornamental design for an
the case of a flat article, suc ‘ . article as d described. In re Rubm-
~mmple showing a complete unit of the decz;m - peld 1959 123 USPQ 210. .
rmissible and may be followed. An in- £ patentably distinct articles
icient . dmw g may be fatal to vahdltv. : sed and attempted to be claimed in a
: : Sy . ~smgle design application, the Examiner may
1504 Examination [ . ~ require that the application be restricted to one -
e s i o oy ention. When a requirement for restriction
- In design cases as i So5 i3 made, action on the merits of the claim will

_ novelty and invention are sary qui- ~ordinarily be held in abeyance. :

_sites to the grant of a patent. In th e of . When an applicant presents a claimed desz
declgns, the inventive novelty resides in th two or more applications which do not, in the
=hape or coufiguration or ornamentation as  opiuion of the Exaniiner, differ patentably from
determining the appearance or visual aspect of one another, the claim in one l;l)ph«c:auon 1S re-
the object or article of manufacture in contra- ]ected on the claim in the other apphcatmn

distinction to the structure of a machine, arti- See section 822.01 and Rule 78(b). :
cle of manufacture or the con=t1tutlon of ~ As novelty of configuration or surface orna-

composition of matter. ‘mentation is a requxsltﬁ- for design patentabil-
The fact that an object is'1 “1ty, a design which is merely simulative of a
tal is not conclusive of known object is not patentable and this is true

“design, since the orna ven though it is uced for a different purpose

eolor, Workmanshxp, finis o or function.

~tors of appearance that play no pfu't in deter- A utility patent and a des1gn patent may be
o mmmg the question of patentable design. ‘based on the same subject matter; however,

~ Whether or not a des gn is new and origina there must be a clearly patentable distinction
_must generally be determined by a search i between them. Where the utility invention as
class of design patent= to which the artic 19 ‘defined by the claims cannot be made without

_belongs and in ’malo,qous classes. If  infringing the design. double patenting exists
o satisfactory anticipation be found here. the  and two patents cannot issue; but no double

b

arch must he extended to the mechanical patenting is present where a device can be
~ Group handling inventions of the same genera] ~ made in accordance with the claims of the util-
. type. Catalogg and trade journals are als, ity patent that has an appearance so different

ronsulted. In fact, there are no definite limirs  from the design as not to infringe the same.
to the field of search. , i "(In e B‘irber. 10‘36 C D 184; 1465 O.G. 724.)
Inasmuch as a design patent deals with ap-
pearance only, the test to be applied in deter
mining the question of anticipation is ldennt
or =1m1]fmtv of appearance. If a reference i
found fhat is identical in appearance, the ques-
tion of patentability is. of course, definitely

'1305 Allowance and Term of Design
 Patent. [R-20]

35 U.8.C. 173. Term of design patent. Patents for
“designs may be granted for the term of three years

settled in the negatn’ and six months, or_ for seven years, or for fourteen
However, 1t more often occurs that, the refer- vears, as the applicant, in his applieation. elects.
ence differs in some rp-ppnts from the (lpc“r_rr Rule 155. Issue and term of design patents. 1f, en
~eclaimed and the question of invention is thus examination, it shail .appear that the applicant is
presented. Does the difference in conﬁgumtifm entitled to a design patent under the law, a notice of

nf app]lmnts design represent invention and allowance will be 'sent to him, his attorney or. his
dnes sneh difference add to its ornamental agent, calling for the payment of an issue fee in an .
value? Is the difference for structural or appropriate amount dependent on the duration of the
functional reasons, or for the purpose of term desired by the applicant. If this issne fee is not
srnamentation? QP(* section TO6. paid within three months of the date of the notice of
Tt 15 per "]|gglb]p ln a Pr(,r"\r Case, to l"llﬁh’"h“ allowance, the application shall be regarded as ﬂbﬂn’:
more than one (-mbmhmpm of a deqlg'n invention doned. If this fee is not timely paid but is xubmitted.
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~ with the fee for delayed payment, within three months
ot ita due date with & verified showing of ien

 couse for the late puyment. it ma pe accepted by t o iy o
¢ e Y be A Y ons of 35 1. 119 apply also

| Commissioner as though no pbandonment had ever e g s
' B e Stgm appiic in order to

segurred. Dep ey SR oreign filin
35 I'RC. {ta). Patent feer. 8. In design 8 e enent ol ah e oTe 1,
s ULR.C. §ita). Patent fee n design CASS: | Jate,the cation must be file

4. On fling each design application, §20. b. On issuing we, e e
: g S g an S aix months. within six months of :
B Sy *any foreign application for the same design was

earh design patent: For three years &n i3 ‘
. 161 ; for seven years, $20: and for fourteen 'yéam,‘;:iﬁ.f Sty d
" The filing fee is now the sume for all design :
~applications. There is also an issue fee }\'1\;{{11 “to patenting under 35 U.S.C.
_ varies :u:cort:’hng‘to the term requested. These - a: 02(d), whether the foreign
changes apply only tlo_deslgy app\loutmnsnied grant is published or not, Ex parte Weiss. 832
on or after October 25, 1965. . O.G. 255: 159 USPQ 122, : e
" The term of a design patent may not be ex- L Ok B
 tended by reissue. Kx parte Lawrence, 1946 The time for filing the papers required by the
D, 1: T0 USPQ 326. . : statute 1s; spec;hed mi,the'secon.d paragx“apb of
: Rule 55. See 201.14(a). In design applications
' filed on or after October 25,1963, the latest time
_at which the papers may be filed is the date for
‘payment of the issue fee unless earlier required
~asspecified in Rule 55. e

tration of a design abroad is considered

‘xw

1506 Foreign Filing Dates [R-20]
33 .80, 172, Right of pricrity. The right of prior-
ity provided for by section 119 of this title and ‘the

bia)
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