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Opinion for the Court filed by Circuit Judge RANDOLPH.

RanpoLPH, Circuit Judge: Appelant Nationd Science and
Technology Network, Inc. (“NSTN”) agpplied for nine private
land mobile radio licenses, which the Federal Communications
Commisson granted in the soring of 2000. Mobile Relay
Associates (“MRA”), an intervenor in the proceedings before
this court, chdlenged these licenses shortly after they issued.
On October 19, 2001, more than eighteen months after NSTN
intidly received its licenses, the Commisson’s Public Safety
and Criticad Infragtructure Divison ruled on MRA'’s petition.
The Division found that six of the nine licenses had been based
upon “defective’ gpplications and set them aside; the remaining
three licenses had lapsed automatically due to NSTN’s failure to
congtruct the authorized stations within twelve months of license
goprovd. In the Matter of Licenses of Nat'l| Sci. & Tech.
Network, Inc., 16 F.C.C.R. 18,719 (2001). The Commission
found on review that al nine licenses had lapsed due to
noncongdruction, and consequently dismissed as moot NSTN’s
application for review. 18 F.C.C.R. 19,870 (2003). NSTN now
gpped s from the Commission’ s order.

The Commission’s regulations are clear. Once a broadcast
license is approved, systems must be “placed in operation within
twdve (12) months from the date of the grat or the
authorization cancels automatically and must be returned to the
Commisson” 47 C.F.R. 8 90.155(a) (emphasis added). A
licensee may apply for an extenson of this one-year deadline,
but such requests “must be filed prior to the expiration of the
congtruction period.” 8 90.155(g). NSTN admits that it neither
completed congruction within twelve months, nor requested an
extenson during this period.

NSTN offers two arguments to excuse its inaction. First,
NSTN asserts that it was unable to begin construction because
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the required eguipment was not commercialy avalable, and that
the Commisson therefore should have, sua sponte, exempted
NSTN and dl samilaly-dtuated applicants from the one-year
congtruction requirement.  This amounts to an argument that the
Commisson's rules should be different. There are forma
avenues for the pursuit of such changes, eg., 47 C.F.R. § 1.401
(governing petitions for Commisson rulemaking), but these
procedures notwithstanding, NSTN must comply with the rules
asthey are, and not the rules asit believes they should be.

NSTN’s other excuse is that it did not apply for an
extenson because the Commisson clearly would have denied
any such gpplication. Failure to pursue adminidrative remedies
will be excused for futility only upon a showing that an adverse
decisonwasa certainty. Communication Workersof Am. v. Am.
Tel. & Tel. Co., 40 F.3d 426, 433 (D.C. Cir. 1994). Far from
meeting this demanding standard, NSTN offers up no reasonable
basis for its beief. The single case cited by NSTN, In the
Matter of Request for Extension of Time to Construct an
Industrial/Business Radio Service Trunked Sation, 18 F.C.C.R.
22,055 (2003), is a nonbinding saff decision issued on October
23, 2003 -- more than two years after NSTN'’s licenses expired.
In 2000 and 2001, as the clock was ticking on the construction
deadline, there was nathing even to suggest that petitioning for
an extenson would be futilee. NSTN smply ignored a clear
procedura requirement, and it has offered no valid excuse. As
the saying goes, “rules is rules” The Commisson's order is
affirmed.

So ordered.



