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In an initial decision filed on December 1, 1978,

I denied an application by The Vanguard Group of Invest-
ment Companies ("the Funds" or "the Group") and The
Vanguard Group, Inc. ("Vanguard"), their jointly owned
subsidiary, for authorization of proposed internalized
distribution arrangements. That determination was based
on my finding that the allocation of distribution ex-
penditures among the Funds on an asset-relatéd basis did not
meet the fairness standards inherent in Section 17(4d)

of, and Rule 17d-1 under, the Investment Company Act.
Pursuant to an interim exemption granted by the Commission,
pending final determination with respect to the application,
applicants had internalized distribution in October 1977, using an
asset allocation method, and have been operating on that
basis ever since.

The initial decision suggested that applicants be
given an opportunity to amend the application to overcome
the defects found in the asset-related allocation method.
Applicants thereafter moved for permission to amend the
application by putting forward a different allocation
formula. They also requested the opportunity to present
evidence in support of the revised proposal. The Commission
granted these requests. It remanded the proceedings to me for
the taking of additional evidence with respect to that pro-
posal and for the submission of a supplemental initial

1/

decision.~

1/ The Commission had previously granted applicants'

request to postpone the date for the filing of petitlons
for review of the initial decision until 15 days after
service of a supplemental initial decision.
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Accordingly, supplemental hearings were held, during
which the new formula and the Funds' operations under
internalized distribution were examined in considerable
depth. Thereafter, supplemental proposed findings and/or
briefs were submitted by the parties and by the participants

other than Wellington Management Company ("WMC").gf

Recent Deveiopments in the Vanguard Complex

Reference is made to my earlier decision for a
description of the background, evolution, composition
and management of the Vanguard complex, as developed in

the record of the earlier hearings. For the most part,

the matters discussed there will not be repeated here. At
the supplemental hearings, evidence was presented regarding
a number of recent developments and the functioning of

the internal distribution §ystem, which had been in its
infanecy at the time of the original hearings.i/

My earlier decision stated that the Vanguard Q4roup

then consisted of 14 funds. Actually, the number had been

2/ WMC's counsel had stated prior to the supplemental
hearings that WMC would not participate if the hearings
were limited to issues pertaining to the revised allo-
cation formula. I indicated that they would be so limited.
Although WMC's counsel attended the hearings, he did
not participate therein.

3/ Certain of these matters had been reported by applicants
in submissions made following the original hearings.
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reduced to 13 shortly before issuance of that decision
by the merger of Trustees' Equity Fund into Windsor Fund.
That number has remained constant. However, earlier this
year Allstate Enterprises Stock Fund, an "outside" Fund
with net assets of $131 million at December 31, 1978, was
merged into W.L. Morgan Growth Fund, one of the Vanguard
Funds.

As noted in my prior decision (p. 5), the composition
of the boards of directors (or trustees) of the Funds
and Vanguard has changed since the time of the earlier
hearings. The principal change is that since August 1978,
Robert W. Doran, WMC's president, no longer serves as a
Fund director. The Fund and Vanguard boards now consist
of John L. Bogle, president and chief executlive officer
of the Funds and Vanguard, and seven independent directors.

The year 1978, the first full year of internalized
distribution, saw a significant increase 1in complex-wide
sales of new shares. Such sales (excluding exchanges
and reinvested income) totalled $269.6 million, as compared
to $122.6 million in 1977; representing the largest sales total -
since 1967. Redemptions also increased, from $265.4
million to $302. 4 million. Three Funds, Warwick Municipal
Bond Fund, Windsor, a large common stock fund stressing
capital appreciation, and Whitehall Money Market Trust,
accounted for the bulk of the sales 1lncrease. Warwilck,

the newest of the Vanguard Funds, alone had sales of over
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$86 million. As discussed below, however, sales of Warwick and
Whitehall shares have certain distinctive characteristics.
Wellington Fund's sales continued at a minimal level in 1978,
totalling $1.3 million. At year-end 1978, the Vanguard Group's
net assets were $1.9 billion, as compared to $1.8 billion a year
earlier. In order of magnitude, the individual Funds' net assets
were (in millions of dollars): Wellington, 6U40; Windsor, 599; Ivest
Fund, 152; Wellesley Incame Fund, 123; W.L. Morgan, 82; First Index
Investment Trust, 66; Gemini Fund, 60; Warwick, 55; Whitehall, 53;
Westminster Bond Fund, 47; Qualified Dividend Portfolio II (QDP II),
19; QPP I, 13; and Explorer Fund, 10.

Figures for the first quarter of 1979 show a further substantial
sales increase for the Vanguard Group, compared to the same period in
1978. The increase was attributable principally to Whitehall and
Warwick. For the full year 1979, applicants project sales of about
$350 million, including a total of $205 million for Whitehall and
Warwick.

Distribution expenditures of a marketing and promotional nature
("marketing expenses") for the Group were $966,000 for the 12 months
ended September 30, 1978, the first year of internal distribution, and

$960,000 for calendar year 1978.5/

4/ The above figures and figures subsequently referred to as
marketing expenses do rot, except where otherwlse irdlcated,
Include distribution expenses of an administrative nature.

These expenses, which were also assumed by the Group when dis-
tribution was internalized,are no longer accounted for separately
and, like other administrative expenses, are allocated among the
Funds essentially on an asset-related basis.
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These amounts were slightly below the budgeted figures.
Somewhat higher marketing expenses, in the amount of
$1,286,000, are budgeted for 1979. Based on projected
average 1979 net assets of about $2.1 billion, this would
represent a ratio of marketing expenses to assets of .062%,
as compared to a ratio of .052% for the previous year.
Both in the past and as projected for 1979, the major
portion of the Group's marketing expenditures are and
will be used for the promotion of Warwick, Whitehall and
Windsor. Wellington accounts for only an insignificant
portion.

Effective August 1, 1978, new investment advisory

()

fee schedules went into effect for seven Funds. Based

on December 31, 1977 assets, the new schedules provided

for reduced fees for Wellington (in the amount of about
$450,000), Ivest ($50,000), Wellesley ($78,000), West-

minster ($37,000) and Whitehall($5,000), or a total of

about $620,000. The new schedules for Windsor and Gemini,

on the other hand, resulted in moderate Iincreases. Based

on year—-end 1978 assets, the reduction for Wellington,

with significantly lower assets, was somewhat higher($465,000);
that for Whitehall, which had significantly higher assets,

)./

was substantially greater ($52,000 In connection with

L 5/ The reductions for the other three Funds were

z not significantly changed.
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the Morgan-Allstate merger, WMC agreed to enter into
a new advisory agreement with Morgan providing for a

reduction in the advisory fee rate.

The Revised Allocation Formula

After the Division, in its original brief, had urged
that the relative asset method of allocating distribution
expenses was unfair and had proposed in its stead a formula
basing only half of the allocation on assets and the other
half on relative sales volume, applicants, while continuing
to maintain that the asset-based formula met the standards
of the Investment Company Act, began intense consideration
of alternatives. They deemed the Division's proposal
unworkable, concluding, among other things, that it would
result in unacceptably high expenses for new or growing
funds. Many alternative formulae developed by the Vanguard
staff were considered by the Funds' directors. Following
issuance of my decision, applicants decided upon the Vanguard
Modified Formula ("VMF") for allocating marketing expenses.
It is the VMF for which approval is now sought.

The VMF provides that marketing expenses will be
allocated among the Funds (other than Gemini which is a
closed-end company) on a quarterly basis in the following
manner:

1. 50% on the badis of relative average month-end

assets during the preceding quarter; and
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2. 50% on the basis of relative sales during the
preceding 24 months, &/ provided, however, that no Fund's
aggregate quarterly contribution, expressed as a per-
centage of its assets, may exceed 125% of the average
expenses for the Group, expressed as a percentage of the
Group's total assets. Where a Fund's marketing expense
allocation reaches the "cap," any excess is to be allo-
cated on an "iterative" basis among Funds which have not
reached the cap. First Index's contributions would still
be subject to the limitation described in the earlier
decision (at p. 12).

45 Applicants propose that approval of the amended
application be conditioned on (1) an annual review and
evaluation of the Joint distribution arrangements by the
independent directors on behalf of each Fund, in sub-
stantially the same manner and under substantially the
same conditions as Section 15(c) of the Act imposes for

the review and evaluation of investment advisory agreements,Z/

and (2) the filing of annual distribution reports containing

specified data.g/ Presumably, applicants' consent to a

6/ The issuance of shares pursuant to a "reorganization,"
as defined in Section 2(a)(33) of the Investment Company
Act, would be excluded from the sales computation.

17/ This represents essentially a condition urged by the
Division in its original brief and found appropriate in
my earlier decision.

‘ 8/ The reporting requirement would terminate in the event of
certain Commission actions. See p. 14 of my earlier

decision.



- 8 -
condition limiting annual marketing expenses to .20%
of average month-end assets is still operative, although
that condition was proposed in the context of a formula
which, unlike the one now under consideration, assessed

a uniform percentage of assets against each Fund.

Summary of Parties' Contentions

Applicants, with the support of the independent
directors, urge that the distribution arrangements as
revised by the VMF will provide a'reasonable correlation
between distribution assessments and benefits received and
are therefore within the range of fairness, as well as
being commercially feasible. Particular concerns with
respect to Wellington's participation in the joint dis-
tribution arrangements are claimed to be reasonably sat-
isfied by the VMF.

While acknowledging that the amended proposal is in
some respects an improvement over the earlier one, Silberman
urges that it would not obviate the objections which he
raised to the original proposal, particularly the conflict
of interest inherent in the Vanguard management structure.
He further asserts that under the VMF, Wellington would
still receive little or no return or more likely even a
negative return on its contribution to marketing expenses.

Further, he argues that the proposal would be unfair to a

majority of the Funds (characterized by him as the "self-
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sustaining" Funds) which would be required, for the
foreseeable future, to contribute substantially more to
the promotion of the other Funds (Warwick, Whitehall
and QDP I and II, which he characterizes as the "parasite"
Funds) than they can expect to recover in the form of
expense savings.

The Division recommends that the amended application
be granted, subject to the condition that Geminl be made
a participant in the marketing expense allocation
arrangements. While concluding that the benefits of the
distributlon arrangements do not lend themselves to precilse
quantification, 1t takes the position that, considering
the total package of tangible and qualitative benefits,
the VMF reasonably correlates costs with likely benefits.
Applicants, in turn, have no objJection to Geminits in-

clusion in the allocation arrangements.

Findings and Discussion

In discussing the requirements of Rule 17d-1 in my
earlier decision, I stated that "in any complex multi-
party arrangement such as the one proposed here, absolute
equality may be unattainable." (p. 40). I also referred
in that decision to "the complexities involved in allocating
distribution expenditures falrly among a group of funds
with widely disparate characteristics in terms of slze and

saleability." (p. 69) Having had the benefit of further
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evidence and argument as well as further reflection, I
now find that those "complexities" are even more far-
reaching than I indicated, and that I understated the
unattainability of absolute equality.

As discussed more fully below, there are inmumerable and
constantly shifting variables in the statistics pertaining to the
13 Funds and their interrelationships. The analysis of costs and
benefits neéessarily involves assumptions and projections of various
kinds. Moreover, there are intangible factors which are not quanti-
fiable. The Division now states that in its view the requirements
of Section 17(d) and Rule 17d-1 are met if each Fund's participation
in the distribution arrangements falls within a reasonable range of
fairness. That formulation seems consistent with the one adopted in
my earlier decision; it may be the most stringent one that can be

applied here.

Objectives and Impact of VMF

According to the amended application, the VMF was
designed to (and does) satisfy two major objectives:

l. Unlike the asset-based formula, the VMF would
allocate marketing expenses in a manner reflecting sig-
nificantly the fact that a Fund benefits to a greater
degree from the sale of its own shares than from the sale
of shares of other Funds 1n the Group.

2. The allocation must be fair to each Fund and
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must be commercially feasible. In particular, applicants
state, any method which significantly increased the
expense ratios of smaller and growing Funds, or income-
oriented Funds, would not be commercially feasible.

In order to meet these objectives, applicants
focused on various criteria which any revised formula
should satisfy. These included (a) basing the marketing
expense allocation significantly on sales; (b) reducing
the allocation to large Funds such as Wellington which
have no significant current sales; (c¢c) maintaining the
Funds' competitively advantageous expense ratios; (d)pro-
viding for reasonable predictability of the impact of
marketing expenses on each Fund's expense ratio; (e) pre-
serving the Group's ability to organize and market new
funds; and (f) preserving for each Fund the savings from
prior cost reductions. In addition, it was deemed
important that the formula be durable, so as to obviate
the need for further applications as a result of changing
conditions, and reasonably simple to disclose. Applicants
beligye that the VMF meets the objectlves and satisfiles

el

the above criteria. o
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With respect to the impact of the proposed
VMF as compared to that of the existing asset-related
formula, applicants point out that under the VMF
larger Funds with significant current sales relative
to the Group's sales (such as Windsor and Warwick)
or small Funds with significant current sales relative
to their assets (such as Explorer and the QDP's)
would bear an increased portion of the marketing
expenses. On the other hand, the VMF would reduce
the marketing expenses of those Funds (Wellington,
Ivest, Morgan and Wellesley) whose current sales
are small relative to their assets and to Group sales.
Tables I and II below, which are applicants' exhibits
S-11A and 11B,2/ compare existing allocations with
what they would have been under the VMF if calculated
at December 31, 1978 (Table I) and as projected for
year-end 1979 (Table II). In addition to showing the
shifts as iIndicated above, they also show that the major
current impact of changing to the VMF would be to shift
marketing expenses from Wellington to Windsor. Under
the VMF, Wellington's marketing expense would be re-
duced by 26-28% from current levels and would be the

smallest percentage of assets of any of the Funds.

9/  Exhibits offered during the supplemental
hearings were given the prefix "S."
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TAHLE I

Millions Allocation of Marketing Costs
on 12/31/78 24 mos. to 12/3/78 Doliars Percot Doliars  ersert e Present
Wellington $639.5 $ 3.0 $330,295  .052% $235,852 .037% $(o4,43)
Windsor 598.8 116.9 309,274  .052 386,593 .065 77,319
Tvest 151.8 8.4 78,403  .052 69,173 .06 (9,230)
Morgan 81.6 5.9 42,146 .052 39,559 .08 (2,587)
Wellesley 122.6 8.1 63,322  .052 58,124 ,o47 (5,198)
Westminster  47.0 10.8 24,275  .052 30,344 .065 6,069
Explorer 10.4 4.8 5,371 .052 6,714 .065 1,343
Whitehall 53.1 74.6 27,426  .052 34,282 ,065 6,856
QP I 13.4 . 15.1 6,921  .052 8,651 .065 1,730
@P II 19.2 21.7 9,917  .052 12,396 .065 2,479
First Index? 66.2 26.7 3,192 .052 42,740 065 8,548
Warwick 55.1 94.9 28,459  .052 35,573 .065 7,114
Total $1,858.7 $390.9 $960,000 .052%  $960,000 .052% ~0-

a/ Although First Index did not bear its portion of marketing expenses in 1978, applicants included it in
the table, in anticipation of its becoming a full participant in the joint distribution arrangements.

@ e e
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Mi1llions .

me.m.q.mwﬁ mwﬁ.mwwo.m. Present Formula Proposed Formula Proposed Formula

Assets Volume?/ Dollars Percent Dollars Percent vs. Present
Wellington $567.0 $ 4.0 $370,133  .065% $273,894 .0L8% $ (96,239)
Windsor 599.0 120.0 391,022  .065 k49,979 .075 58,957
Ivest 128.0 12.0 83,557 .065 77,228 .060 (6,329)
Morgan & 194.0 16.0 126,642  .065 114,013 .059 (12,629)
Wellesley 114.0 12.0 74,418  .065 70,602 .062 (3,816)
Westminster  50.0 2k .0 32,640  .065 k0,799 .082 8,159
Explorer 12.0 10.0 7,834  .065 9,792 .082 1,958
Whitehall 98.0 200.0 63,97k  .065 79,967 .082 15,993
QPP I 19.0 16.0 12,403  .065 15,504 .082 3,101
QP II 2h.0 2h.0 15,667 .065 | 19,584 .082 3,917
First Index 70.0 2k.0 k5,695  .065 57,119 .082 11,424
Warwick 95.0 210.0 62,015 .065 77,519 .082 15,504
Total $1,970.0  $672.0 $1,286,000 .065% $1,286.000 .065% -0~

a/  Includes Morgan-Allstate Merger at $120 million.

b/  Represents double the prepjected 1979 volume.
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Based on 1978 figures, its allocation, in terms of
asset percentage, would be 71% of the Group average
and 57% of the maximum allocation level. Comparable
percentages for 1979 would be 74 and 59, respectively.

The tables show the very significant impact of
the "cap" in the VMF. Thus, Table I shows that average
marketing expenses for the Group, expressed as a per-
centage of total assets, were .052%. Had the VMF been
in effect, no Fund's allocation could have exceeded 125%
of that percentage, or .065%. Eight of the 12 Funds
included in the Tablelg/would have reached the cap.
Table II shows seven Funds reaching the cap of .082% under
the assumptions reflected in that Table. No evidence
was presented as to what the figures would be without the
cap. By my calculations, the 1978 (rounded) allocations
on a straight 50% assets - 50% sales formula would
have been as follows (compared with what they would

have been under the present formula and under the VMF):

10/ Gemini 1s not included in the tables because it
does not presently participate in the payment of
marketing expenses and would continue to be ex-
cluded under the proposed VMF. The inclusion of
Gemini (which as of year-end 1978 had $60 million
in net assets and of course had no sales) among
the participants in the VMF, as proposed by the
Division, would have an insignificant 1impact on
the figures in the tables.
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50-50

Present Formula Formula
$330,295 $167,040
309,274 297,600
78,403 48,000
h2,146 26,400
63,322 38,400
24,275 28,800
5,371 8,640
27,426 . 105,600
6,921 22,560
9,917 31,200
34,192 67,200
28,459 134,400

VMF
$235,852
386,593
69,173
39,559
58,12k
30,344
6,714
3k, 282
8,651
12,396
u2,7ho
35,573

The contrast i1s striking, most notably so with respect to

Whitehall and Warwick.

Instead of the modest increases from the

asset formula which would result for those funds from application of

the VWMF, under a 50-50 formula marketing expense would be almost

quadrupled for Whitehall and almost quintupled for Warwick. The

above chart also indicates that, on the basis of 1978 figures, the

substantial increase for Windsor under the VMF 1s due not to its

10a/

significant sales, as suggested by applicants, but to the cap.——

Thus, while 1t is true that the VWF is significantly sales-related,

the impact of that relationship is greatly diluted by the cap. It

seems likely that marketing expenses of the above magnitude

would result in unacceptable expense ratios for Funds such

as Warwick and Whitehall whose yield is of critical com-

petitive importance.

The cap is designed to avoid that

result and generally to maintain expense ratios at competi-

tively advantageous levels, consldering also that it is impossible

10a/ Based on the figures in Table I, Windsor's percentage of Group
assets exceeded its percentage of Group sales.
figuration, an asset-based allocation of course results in a
higher assessment than one based 50% on assets and 50% on sales.
Table I1 reflects an even greater disparity between Windsor's

assets and sales percentages.

Under such a con-

38
v
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to anticipate the future sales experience of the various

Funds and their relationships in terms of sales. At

the same time, it is evident that as a result of the cap,

the reduction in Wellington's allocation is far less
than it would be without the cap.

For reasons also relaﬁed to expense ratios,
applicants deem the cap necessary to preservation of
their ability to organize and market new funds. In
addition, as previously noted, one of the criteria
for a new formula was that it could not eliminate each
Fund's "savings" resulting from internalization, in
terms of the differential between advisory fee adjust-
ments and distribution costs. Shareholders' approval
of internalized distribution had been obtained in 1977
on the representation that there would be net savings.
Understandably, applicants believe that a revised ex-
pense allocation method which completely eliminated
those savings for some Funds would not be palatéble

to those Funds and their shareholders.

Benefits from Participation in
DistributionTArrangements

I turn now from consideration of the proposed new
method for allocating marketing expenses to the other
side of the coin, the relative benefits to the Funds
from internalized distribution. The earlier decision

discussed benefits, both tangible and intangible, at
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considerable length. But additional evidence has now
been adduced, much of it bringing the Funds' operational
experience up to date, and new analytical approaches
to the measurement of benefits have been introduced.

Applicants contend that implementation of the
internalized distribution arrangements provides several
quantifiable elements of expense reductions or savings
directly attributable to or substantially related to the
adoption of those arrangements. These may be logically
condensed into three categories of asserted savings.

The first consists of savings attributable to the

extent to which advisory fee reductions in 1977 and ‘:1
further reductions in 1978 (or increases in the case

of two Funds) exceed distribution costs which the Funds

would have borne under the VMF. The second relates

to savings, in terms of economies of scale,resulting

from the Morgan-Allstate merger. And the third category

is economies of scale resulting from share sales.

Serious questions have been raised, however, re-
garding (1) attribution of the first two savings categories
to the internalized distribution arrangements, and (2)
the methodology of computing economies of scale attri-
butable to share sales.

The Division, relying in part on findings in my

earlier decision, contends that attributlon of the full eg%



6

- 19 -

amount of expense reductions resulting from the
advisory fee adjustments to internalization of
distribution is unwarranted, although it does not
dispute the existence of some relationship between
the two.

In my earlier decision, I found that the
internalization of distribution "in some measure"
enhanced the Funds' independence from and their bar-
gaining power vis-a-vis their investment adviser (p. 47).
But I also concluded that attribution of the 1977 fee
reductions and net expense savings entirely to such
internalization was unwarranted (p. 50). In reaching
that conclusion, I found, among other things, that the
cost of operating a no-load distribution system was
much less than that of operating a load system and
that reduced fees could have been obtained by switching
to a no-load system even without internalization. (p. 50).
I also referred to the fact that the Funds had been
in a strong bargaining position vis-a-vis WMC since at
least 1975 and could have obtained advisory fee re-
ductions aslide from any change in the distribution system.
(Ibid)

Applicants now indicate their disagreement with my
findings concerning the respective costs of different

distribution systems. They urge that there is nothing
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inherent in a no-load system that makes it cheaper
to operate, since such a system can entail significant
media advertising expenditures, and that it was
internalization and the resulting more cost-effective
structure, including the directors' determination to
reduce distribution expenditures, which made it possible
to obtain poth advisory fee reductions-and net expense
savings. However, Bogle's testimony was in fact to the
effect that a no-load system is less expensive to
operate. i1/ While theoretically expenditures in
such a system are substantially in the control of
the distributor, the record shows that upon Bogle's
recommendation, the independent directors concluded that
a substantial no-load distribution system could be
operated at a cost significantly less than that of the

then existing systemdig/

Moreover, it should be noted that WMC's willingness
to reduce 1ts advisory fees by an amount roughly equal
to net distribution expenses that it would no longer have
to bear, thus leaving its net income essentially intact,
can hardly be vlewed as a reflection of the Funds'

enhanced bargaining power.

11/ See Tr. 308, 842-44, 877-78. See also applicants!
exhibit 11-15, p. 17.

12/ The Vanguard staff advised the directors that ex-
penditures at the level of the initial proposed $1.3
million distribution budget "would make Vanguard a
major factor in the no-load field at the outset."

(Appl. Exh. 11-15, p. 7).
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Unlike the 1977 advisory fee revisions, those
in 1978 (ﬁhich, however, affected only seven of the
Funds) were not linked with any structural changes
and, at least potentially, should afford considerable
insight into the Funds' bargaining position. Bogle
described the circumstances leading to the 1978
revisions as follows: In late 1977, he advised
the board that the "pure" advisory fees which the Funds
then had could be compared to "pure" fees paild by
various institutional investors. He reviewed "posted"
fee rates of "pure" advisers (i1.e., advisers which
‘f‘ did not or could not engage in distribution activities),
discussed fee rates with a few and actually solicited
a bid for advisory services to Wellington. Bogle
concluded that the fee schedules of some of the Funds
were higher than those available from pure advisers.
Armed with that information, and pursuant to the board's
directions, he engaged in Intense negotiations with
WMC. The latter deemed proposed reductlons too large
and also sought fee increases for Windsor and Gemini.
Those Funds have the same portfolio manager and apparently
had good Investment performance. As noted, fee
reductions for Wellington, Ivest, Wellesley, Westminster
and Whitehall and fee increases for Windsor and Gemini
/‘ were agreed upon. Those increases were far smaller

than the reductions which had been made in 1977.
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According to Bogle, the new fee schedules, at least for
Wellington and Whitehall, were structured to pro-
vide for further reductions in the light of anticipated
asset growth or reduction. For example, in the case
of Wellington, where redemptlons were expected to
continue to exceed sales by a wide margin, the fee
schedule was designed to produce increased savings
on a declining asset base.li/

Bogle further testified that during the past few
years mutual fund advisory fee rates have been generally
increaslng, and that the five Funds were able to secure
the 1978 fee reductions, in important measure, because e
"we" were able to evaluate advisory fees solely for
the provision of investment advise and "unbundled" from
functions such as administration and distribution;

"that 1s to say that our independence from the adviser
was a critical item if not the overriding element."
(Tr. 3903).

The Division contends that there is nothing in the
record to contradict the finding in my earlier decision
(at p. 50, n. 51) that it was not clear that the 1978
fee reductlons could be achieved only because distribution

had been internalized. It further argues that the fee

13/ As has been noted, Wellington's advisory fee reductions,
in relation to the previous fee schedule, increased by N\
about $15,000 on the basis of year-end 1978, as compared ‘E&
to the higher year-end 1977, net assets.
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increases for Windsor and Gemini demonstrate that
factors other than increased bargaining power achieved
through internalization must have significantly influenced
the negotiations.

The earlier finding referred to by the Division,
however, has little, if any, significance in the
present context. The 1978 advisory fee revisions
were negotiated subsequent to the original hearings.
Information concerning them was included in applicants'
reply brief. Although I accepted that information as
part of the record, I ruled that because there had
been no opportunity for cross-examination or rebuttal,
I would draw no inferences from it unless only a single
inference could be drawn. The pertinent information
regarding the 1978 revisions has now been put into
evidence in the normal fashion and Bogle, subject to
cross—-examination, has testified concerning them.

The evidence presented concerning the circumstances
surrounding the fee adjustments -- limited essentially
to Bogle's testimony as summarized above -- lacks the
specificity and detall that would have been desirable.
For example, the record does not indicate the nature
of the "pure" advisory fees that were considered or

the bid that was received, It does not indicate whether

and in what mamner those items or the greater freedom to change advisers

resulting from internalized distribution were dbrought
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to bear on the negotiations with WMC. Testimony from
a WMC representative involved in the negotiations
might have shed much light on the factors that were
considered. Nevertheless, the record warrants a finding
that the enhanced bargaining power resulting from the
Funds' internalized structure, and their ability because
of that structure to negotiate with WMC in terms of "pure"
advisory fees,using as benchmarks the posted fees of "pure" advisers,
had a significant impact on the 1978 fee reductions. That finding
is not vitiated by the fact that in the case of two Funds with special
characteristics, fees were increased.

However, I fail to understand the logic in applicants' presen-
tation (see applicants' exhibit S-2U) comparing the various Funds'
percentages of the Group's savings resulting from advisory fee reductions
net of distribution expensés which would be assessed urder the VWF.
Unlike the costs shared by the Funds through Vanguard, advisory fees
are not shared by the Funds or allocated among them. Rather, they are
evaluated separately for each Fund and are the subject of distinct
contractual relationships.

The fact remains that, with the exception of First
Index which has no investment adviser and Warwick which
began its existence 1n anticipation of internalized distri-
bution, each Fund has achieved a position of increased

independence vis-a-vis its adviser. Moreover, due in
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some measure to internalized distribution, the
combination of reduced advisory fees (for all
Funds except First Index and Warwick) and dis-
tribution costs (either under the present asset
allocation system or under the VMF) at a level
below such reductions provides annual cost savings.
As applicants point out, the savings margin is suf-
ficiently large to permit future savings, though of
course in smaller amounts, even 1f marketing expenses
were to rise substantially.

Silberman contends that even if Wellington's
most recent fee reduction was attributable in part
to its enhanced bargaining position vis-a-vis WMC,
it does nof follow that the same result could not
have been achieved under a marketing structure not
requiring Wellington to pay "huge amounts to subsi-
dize the advertising and promotion of other funds."
(Brief, p. 4). He asserts that Wellington requires
little in the way of distribution services and, either
on its own or together with other "self-sustaining"
Funds, could provide those services. Thereby, he urges,
Wellington would achieve the same independence and
bargaining power, and yet pay only its own distribution

expenses.
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It is true that Wellington might be in a
better position under a different structure.
But the issue before me 1s whether each Fund's
participation in the proposed arrangements falls
within a reasonable range of fairness, not whether
a different structure might be more beneficial to
one or more of the Funds.

The Morgan-Allstate merger, recently consummated,
has produced and will produce savings to the Group,
as a result of the substantial iIncrease in aséets
to absorb only modestly higher shared expenses. Because
Allstate had a disproportionately large number of
shareholder accounts (i.e., the average account size
was relatively small), and because the allocation
of shareholder accoﬁnt maintenance expenses (equivalent
to the transfer agency costs) among the Funds is
based (with minor exceptions) on the respective number
of accounts, Funds such as Ivest that have relatively
small average shareholder accounts derive a higher
percentage savings than those with larger average accounts.
As a percentage of their year-end 1978 assets, the
Funds' estimated annual savings range from .00l for

First Index to 0.42 for Ivest.lﬂ/ Wellington's

IB/ These figures, derived from applicants' exhibit S-23,
were predicated on Allstate assets of $140 million,
whereas its assets at the time of the merger had
apparently been reduced to about $121 million. But
it does not appear that the savings percentages would
be materially affected.
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percentage of .021, or about $134,000, is slightly
above the Group average.

While Bogle acknowledged that Vanguard's pro-
motional efforts had at best a modest impact upon
the securing of Allstate as a Morgan merger part-
ner, Allstate's proxy statement soliciting approval
of the merger indicates that the Vanguard Group's
internalized distribution had some influence on the
selection of Morgan by Allstate's management. Yet
it would be "stretching things" unduly to find on
the basis of that material alone that the savings
from the merger are attributable, or even substantially
related, to the internalization of distribution.li/
Turning now to the benefits which the Funds experience
and will experience in the form of economies of scale
resulting from the sale of Fund shares, such ecornomies
are essentlally of two kinds: As to those relatively

fixed expenses which are shared among the Funds either

on an asset-related basis (comprising most of the

"administration" costs such as executive salaries and marketing
expenses as presently allocated) or on the basis of number of

shareholder accounts (shareholder account maintenance

15/ I agree with applicants that consideration of the
consequences of the merger provides an instructive
illustration of the beneflts to the Group created

by the infusion of assets into any Fund in the Group.
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expenses), sales of shares of any of the Funds will
cause those expenses to be redistributed over a larger
asset and account base and, if material in amount, will
almost invariably reduce expense ratios for all the
Funds.lé/ Secondly, where a Fund's own shares are sold,
it will be subject to a reduced effective advisory fee
rate once its assets reach or have reached at least the
first "breakpoint" in its fee schedule, and its "unique"
relatively fixed expenses, Including such items as taxes
and custodian, legal and audit fees, willl be spread over
a larger asset base.

At the supplemental hearings, applicants presented
tables designed to show first-year savings from economies
of scale resulting from share sales. The first of these,
received in evidence as exhibit S-18, analyzes the first-

year savings generated as a result of actual 1978 sales

through the shifting of expenses to the new asset base thus

16/ It 1s possible that a Fund whose sales are in the
form of many small accounts could be subject to
an increased assessment for shareholder account
maintenance expenses in relation to i1ts assets.

Moreover, First Index and Warwick do not share the
shareholder account maintenance expenses with the
other Funds. Instead, they assess a fixed per-account
eharge directly to thelr shareholders on a periodic
basis.

@
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acquired. Exhibit S-20 analyzes first-year savings to
be achieved from projected 1979 sales. Applicants offered
additional tables (exhibits S-19, S—lé—l and S-21) which,
taking as departure points the first-year savings as com-
puted in S-18 and S-20, were designed to show aggregate
returns and the annual raté of return on marketing expen-
ditures over a 1l5-~year period. Because these tables were
admittedly very imprecise and reflected questionable as-
sumptions, particularly as to redemption rate figures which
were a critical factor in the computations, I declined to
receive them in evidence. As a result, the supplemental
record does not include longer-term fate of return figures.

In the table which is exhibit S-~18, each Fund's

expense ratio (aside from marketing expenses) was first
calculated based on actual 1978 year-end assets. This is
Part I of the table. 1In Part II, the expense ratio was
calculated on the basis of those assets less 1978 sales

17/

volume .~ The difference in expense ratio, representing

17/ However, in the case of Whitehall and Warwick, where
deduction of 1978 sales volume from year-end assets
would have yielded a negatlve asset figure, the
reduction was by the net change in assets during 1978.
The "recycling" of money in and out of these Funds is
discussed below.
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the reduction resulting from 1978 sales, was then applied
to the adjusted net assets to arrive at one year's savings
resulting from those sales.l§/
The expense figures used in the table are 1n part
actual figures, in part estimates and in part what was
denoted at the hearings as "snapshots in time." TFor ex-
ample, 1n Part I the Group total for shared expenses and
other expenses, as well as the individual Funds' other
(non-shared) expenses, represent actual 1978 expenses.
On the other hand, the table allocates the shared expenses
among the Funds essentially on the basis of relative assets
and number of shareholder accounts at year-end 1978. Those
expenses are thus presented as if assets and number of
accounts had been relapively the same throughout the year
as they were at year's end. Advisory fees are shown in
amounts that would have been pald if each Fund's assets had
been the same as year-end assets throughout the year.
Part II of the table reflects various estimates and assumptions

as to what the expenses would have been given the assumed lower asset

figures. For example, it assumes that the Group's total shared expenses,

18/ 1In Part II of exhiblt S-10, in the line entitled
"Percentage of Change in Expense Ratio," 1t appears
that the figure for Warwlck should be 53 instead of

5.3.

&




- 31 ~

(again excluding marketing expenses) would have
been the same even if assets had been some
$213 million less. Bogle's testimony indicates
that that assumption, obviously a major one 1in
the construction of the table, is not unreasonable.

Exhibit S-20, designed to show first-year
expense savings from projected 1979 sales, employs
basically the same methodology as S-18, except
that, being prospective in nature, it reflects
projected sales and redemptions and budgeted
expenses for 1979.

Table III below, derived from exhibits S~18
(as slightly modified in Bogle's testimony) and
S-20, shows, on an individual Fund basis, the
first~year savings from share sales, marketing expense as it would
have been (or would be) if allocated under the

VMF and the percentage relationship between the two:
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.

Fund
Wellington
Windsor
Ivest
Explorer
Warwick
Morgan
Wellesley
Westminster
Gemini
QP I
QPP IT
Whitehall
First Index

First-Year Savings
('000s)

1978 1979

$102 $141

173 172

48 59

5 11

54 41

21 27

27 35

14 25

5 7
o &

6 14

i1 b7
= s

TABLE IIT

Marketing Expense
Under VMF ('000s)

1978 1979

$271 $274

375 450

81 77

7 10

34 78

45 114

65 71

29 u1
&/ &

8 | 15

12 19

33 80

l@mmm% Huwmﬂ

a/ As noted, the VMF as proposed would not include Gemini.

b/ QP I's expense ratio is guaranteed by WMC.

N

% Recovered

@

First Year
1978 1979
38 51
L6 38
59 76
71 110
158 52
L6 23
41 g
48 60
0 0
50 73
124 58
- 29

As a result, no expemse savings result from sales.

c/ During 1978, First Hsamm was still amortizing its orgamizatioral expemses and did not share in the
joint distribution expenses.
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As applicants point out, the above figures show that
Wellington and Warwick, which are at the extreme ends
of the percentage recovery spectrum in 1978, are very
close to each other in 1979, as a consequence of Wellington's
increase from 38% to 51% and Warwick's decrease from
158% to 52%. They further point out that Whitehall's
pattern is close to Warwick's and that Windsor decreases
from 46% to 38%. Applicants attribute these fluctuations
to the following operatlive factors:

1. As the assets of a large Fund such as Wellington
decrease because of redemptions and the absence of sig-

19/

nificant current sales and become a smaller percentage of

0 total Group assets,— its share of marketing expenses
will decrease more rapldly than its economies of scale.
Therefore, its percentage return on investment will in-
crease substantially as long as the Group, through sales,
maintains or increases its assets.

2. As a large Fund such as Windsor has the same or

an Increased percentage of total Group assets as a result

19/ Wellington's projected sales for 1979 are $2 million and

its projected net assets at the end of 1979 are
$567 million, compared to actual net assets of
$640 miliion at the end of 1978. Total Group
assets were $1,919 million at the end of 1978 and
are projected at $1,910 million at the end of 1979.
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20/

of the sale of its shares, — 1ts share of marketing
expenses will increase more rapidiy than its economies

of scale. Therefore, its percentage return on investment
will decrease.

3. As a small and growing Fund such as Warwick or
Whitehall with a very substantial portion of Group sales
increases in asset size and in its percentage of total
Group assets;g;/ its share of marketing expenses will in-
crease much more rapidly than its economies of scale.

Therefcre, its rate of return will quickly fall into line |

with rates of return experienced by larger Funds.

Based on the figures in Table IIT, applicants advance the con-

clusion that the first year returns on marketing investments are sub-
stantial and in addition are reasonably proportionate for each of the
Funds with the exception of-the initial returns to new or small Funds
such as Warwick and Whitehall during their initial period of rapid

asset growth when they derive economies of scale at the maximum pos-
sible rate. Comparison of the 1978 and 1979 figures, applicants note,
shows that the percentage recovery disparity between the well established

Funds and the rapidly growing Funds ends quickly.

20/ Windsor's 1978 sales were $73.3 million; its projected 1979 sales
are $60 million. Its assets of $599 million as of December 31, 1978
are also its projected year-end 1979 assets.

21/ Warwick's assets are projected to increase from $55 million in 1978
to $95 million in 1979, its sales from $86 million to $105 million.
Whitehall's assets are projected to increase from $53 million to
$98 million, its sales from $49 million to $100 million.

4
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The Division states that because of conceptual and
factual problems with assumptions reflected in S-18 and
S-20, similar to those which it previously expressed with
respect to the cost-benefit analyses presented by applicants
during the original hearings, 1t does not accept the first-
year savings figures. Not all the problems that were raised
earlier are pertinent to the calculations in S-18 and 20.
The only one specifically noted in the Division's supplemental
brief 1s the treatment of shared expenses as fixed. Bogle
acknowledged that in fact there is no such thing as "f{xed
costs." But I accept his testimony that those expenses
are relatively constant over the short run in relation to
sales and, as noted above, I find that it was not unreason-
able to show them as unchanged in each of the two tables.

Another of the Division's objections to applicants'
earlier cost-benefit analyses was that they implied a causal
relationship between marketing expenditures and sales, when
in fact certain types of sales, such as those to existing
shareholders, may in large part not be attributable to such
expenditures. Such a relationship 1s also implied in exhibits
S-18 and 20 and Table IIL. Silberman disputes the existence
of a proportlonal relationship betweeﬁ marketing expenditures
and sales.

Bogle testified that "in the long run" there 1s almost

a 100% correlation between marketing expenditures and sales.
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(Tr. 3824) He explained that even a reinvesting shareholder
presumably became a shareholder in the first instance as a
consequence of the marketing effort. It seems clear that
a substantial portion of the Funds' sales to existing
shareholders, which account for a substantial part of total
sales, and some portion of other sales cannot be attributed
directly to marketing expenditures. Over the short term,
sales of that nature would likely continue even without a
sales effort. But in the long term, at least an indirect
relationship exists between marketing effort and almost
all sales.

While it disagrees with applicants' "savings" cal-
culations as reflected in Table III, the Division deems
the relative first-year "recovery" figures there presented
a persuasive analytical basis for finding the joint dis-
tribution arrangements now proposed to be fair. The Division
notes that the range of recovery rates for both 1978 and
1979 is broad, rangilng from 38% to 158% in 1978 and from
23% to 110% in 1979. Like applicants, it further notes,.however,
that the two Funds that lie at the extremes in 1978 --
Wellington and Warwick -- have almost identical recovery
percentages on the basis of 1979 figures. At the same time,
it polnts out, the two Funds projected to be at the extremes
of the range using 1979 figures fall in the middle of the
range using 1978 figures. The Division attributes this

#

.

TN
3

¢

~
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"somewhat unexpected phenomenon" in part to the "self-
adjusting nature of the system." (Br. p. 42) As it
perceives that system, a Fund with disproportionately
high sales in one year will assume an increasing share
of expenses because of 1ts higher relative net assets,

and vice versa. Further, the Division takes the position

that qualitative benefits flowlng from internalization of
distribution, in particular increased independence, should
be viewed as accruing equally to each of the Funds and
serve to reduce quantitative disparities in the recovery
percentages.

Silberman, however, urges that the Division was mis-
led in its reliance on the first-year recovery figures
derived from exhibits S-18 and 20. He asserts that those
figures result from a fundamental distortion in the ex-
hibits, due principally to thelr "snapshot in time" approach
whereby expense ratios and marketing allocations are de-
termined at an instant in time at the end of the year and
then annualized backwards. Sllberman asserts that by making
the allocations "after the fact," applicants understated
the amounts which would have been paid by funds such as
Wellington with declining net assets and overstated amounts
that would have been paid by growing funds such as Warwick.
The result, he asserts, is overstatement of Welllington's and

understatement of Warwlck's first-year recovery. In this
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connection, Silberman's supplemental reply brief includes,
as one of numerous tables, a table K-1 which represents a
reconstruction of S-20 designed to determine 1979 savings
on the basis of figures averaged out over the course of
the year. There has been no opportunity for the parties
and other participants to comment on the methodology of
that table. And I am not in a position to appraise the
validity of the figures used. Interestingly, however, the
table not only shows a larger marketing expenditure for
Wellington than S-20 and a smaller one for Warwick (and

Whitehall), but it shows first-year recovery percentages

Q.

for Wellington, Warwick and Whitehall of 24, 35 and 45,
respectively, all of them smaller than those reflected on

S-20. And the differences between those figures are of

course much smaller than the differences based on 1978

figures as reflected in S-l8.£/ While Silberman's objections to the
methodology of S-18 and S-20 appear to have some merit, I am not satis-

fied that those tables, which are at best imprecise, are materially dis-
torted. And his own table appears to support the conclusion that the
differences in first year recovery percentages between Funds such as
Wellington, on the one hand, and Warwick and Whitehall, on the other, narrow

rather quickly.

22/ Silberman did not reconstruct S-18 on the same basis

.
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Silberman presents a further approach to the
fairness analysis, a dichotomy between "self-sustaining"
and "parasite" funds. As previously indicated, he defines
those characterizations in terms of a comparison between
(1) the annual amount spent on each Fund's promotion and
(2) the amount of its contribution to marketing expenses
and (at least in part of his discussion) its contribution
to other shared expenses. On the basis of thils analysis
and 1978 figures, Silberman states that four Funds --
Warwick, Whitehall and the QDPs -- fall into the "parasite"
category, in that in each case the amount(in category (1)
exceeds that in category (2). Of the four Funds, it is
Warwick and Whitehall which he sees as presenting the most
serious "parasite" problem.gé/ The amount spent on the
marketing of those Funds in 1978 was about 6-1/2 times the
amount they would have contributed to marketing expenses
under the VMF and almost twice their contributions to all
shared expenses. Accordingly, Silberman states, the "self-
sustaining" Funds are paying far more to subsidize the
"parasite" Funds than the benefits being conferred thereby.
He further asserts that this subsidization is likely to con-

tinue indefinitely, particularly in view of the conflict of

23/ 1Indeed, under Silberman's own analysis in his Table F,
the QDPs are not "parasite" funds if their total con-
tributions to shared expenses are taken into account.



- 40 - ‘

interest position of the common officers and directors.

In a sense, Silberman's analysis raises the basic
guestion of the propriety of a Jjoint distribution arrangement
and whether it is ever appropriate for one Fund in a com-
plex to finance the distribution of shares of another Fund
in the same complex. I answered that question in the affir-
mative in my earlier decision (p. 62). Of course, the
arrangement must be found to be fair. The Silberman analysis,
which is a kind of simplified one-year return on investment
analysis, does not take into account consinuing savings
after the first year. And, in my judgment, it does not aid

as much in the determination of fairness, even on a one-year G.‘

basis, as the more refined analysis reflected in S-18 and
S-20. Moreover, on the-basis of applicants' projections
for 1979 and taking into account non-distribution shared
expenses, Whitehall would in fact be "self-sustaining" that
year, within Silberman's definition, and Warwick would be
close to it.

To this point, the discussion of economies of scale
has been essentlally in terms of one-year savings resulting
from sales of shares. Savings, of course, almost invariably
continue beyond the first year as the new assets contlnue
to absorb a portion of the expenses. The level of savings

in subsequent years decreases year by year, however, with

the rate of decrease depending on the rate at which the Q

asset base resulting from the sales is diminished.
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Normally, redemption rates of the various Funds
would provide the basis for determining the durability
of sales and the "decay" of savings attendant upon the
resulting assets.gﬂ/ However, Warwick and Whitehall,
which hawve assumed vastly more important positions in
the complex,in terms of saies and assets, since the
original hearings present specilal considerations and
problems. In thelr sales literature, both Funds stress
the ease with which shareholders can withdraw money, in-
cluding withdrawals by check. And in fact their shareholders

withdraw and reinvest with a frequency uncommon to in-

vestors in other funds. Computed on the conventional basis

I\|

(average assets divided by redemptions), both Whitehall

and Warwick had 1978 redemption rates in excess of 100%.
Yet their net assets increased during the year from $20
million to $53 million (Whitehall) and from $10 million

to $50 million (Warwick). Further large asset increases
are projected for 1979. Bogle was of the view that because
of the "recycling" of money in and out of these two Funds,

it made no sense to view redemptlons in the conventional

24/ But since savings result in part from a Fund's own
sales and in part from other Funds' sales, and silnce
redemption rates may vary considerably over time, the
projection of future savings with any degree of pre-
clsion is at best an uncertain enterprise. Applicants
have acknowledged this throughout the proceedings.
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manner. Accordingly, in long-term rate of return compu-
tations offered by applicants (S-19 and S-21), a 60% re-
demption rate was used for Whitehall and a 50% rate for
Warwick. Bogle acknowledged that these figures were un-
supported by any data and were based solely on business
judgment. Because, among other things, there was no sub-
stantiation for those percentages and because a Group re-
demption rate used in computing the rate of return was
not sales-weighted (which, however, would have given far
greater impact to the uncertain Warwick and Whitehall

figures), I rejected the proposed exhibits. The result is

o

that the supplemental record contains no long-term cost-
benefit analyses comparable to those admitted in the earlier
hearings.

Both applicants and Silberman have constfucted longer-
term cost-benefit or rate of return analyses and presented
them as tables in their briefs. The various tables, es-
pecially the ones prepared by Silberman, reflect a wide
variety of assumptions. Many of those assumptions are
untested. All the tables suffer from the infirmity that
there are simply no rellable data concerning the durability
of assets produced by sales of Warwick and Whitehall shares.
Thus, I do not feel warranted in accepting any of the longer-

term return on investment figures even as a rough indication

of benefilits from share sales. Q
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I do not agree with Silberman that applicants' failure
to provide reliable cost-benefit analyses at the supple-
mental hearings means that they falled to meet their burden
of proving the falrness of the proposed arrangements. There
are many different considerations that enter into the ul-
timate fairness determination. Moreover, both Whitehall
and Warwick are of recent origin, particularly the latter.
Even had applicants compiled and presented detailed his-
torical data as to the durability of their assets, such

data would not have provided reliable guides for the future.

Conclusions’

The evidence presented at the supplemental hearings
demonstrated more clearly than had been previously apparent
the difficulty, if not impossibility, of measuring with
precision the beneflts obtained and obtainable by the various
Funds as a result of the joint arrangement and of correlating
costs and benefits. Nevertheless, the record as a whole
warrants the conclusion that the proposed revised arrange-
ments (putting aside for the moment the question of Gemini's
participation) fall within a reasonable range of fairness.

Unlike the original asset-based allocation formula,

the VMF would significantly reflect the fact that substantial
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benefits of the joint distribution arrangement accrue

only to a Fund that sells its own shares. Consequently,
costs and benefits would be brought more closely into line.
Of course, the cap in the VMF has the effect of limiting
the impact of sales differentials among the Funds. The
Division notgs that since each Fund has its own special
characteristics, tangible benefits -- which in the Division's
analysis are limited essentially to economies of scale —--
are not generated uniformly. It suggests that the cap can
be viewed as quantifying the judgment that, when both
tangible and qualitative benefits to each Fund are considered,
no Fund can reasonably be expected to derive total benefits
worth more than 125% of'the average benefits to the Group.
This theoretical formulation, however, is lacking in statis-
tical support. In my view, the cap can be justified on the
bases put forward by applicants, in particular the need to
preserve competitively favorable expense ratios for fast-
selling yield-oriented Funds such as Whitehall and Warwick
whose net assets are still relatively small, and to preserve
the ability to organize new funds that would benefit the Group.

As discussed above, it appears that in terms of economies
of scale, each Fund is deriving and will derive substantial
first-year returns. Warwick and Whitehall are presently

deriving substantially greater benefits from their marketing

¢
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expenditures than Wellington, at the other end of the
spectrum. But as the former two Funds reach greater
asset size, their returns on investment will decrease
quite rapidly. And their growth will benefit the other
Funds. Wellington in particular will increasingly benefit,
in terms of maintenance of.its presently favorable expense
ratio, as it continues to decline in size. Of course,
expenditures by the other Funds to promote Warwick and
Whitehall and the effect of those expenditures in terms
of sales results and durablllity of assets so produced will
need to be subjJected to perlcdic searching review by the
directors to determine whether such expenditures continue
to be beneficial not only to those Funds, but the others
as well.

Finally, 1t 1s significant that under existing cir-
cumstances each of the Funds (except for First Index and
Warwick) has more than offset 1ts proposed distribution
expenditures under the VMF with advisory fee reductions,
which aErleast in significant part were attributable to
the internalization of distribution. This cost savings is
particularly noteworthy in Wellington's case.

The Division urges that approval of the amended appli-
cation be conditioned on the full participation of Gemini
in the funding of marketlng expenses. Geminl, as a closed-

end company, cannot experience benefits realized by the



- U6 -
other Funds from the sale of their own shares. But
it can benefit from economies of scale resulting from
sales of the other Funds' shares. And its payments under
the VMF would be substantially limited to its proportional
part of the 50% of marketing expenses that is based on
relative assets.gﬁ/

Applicants agree that Geminli does benefit from the
internalized distribution arrangements and should parti-
cipate in the marketing expense allocations. Gemini's
proposed excluslon from those allocations apparently
resulted from a misapprehension regarding the Division

26/

position.— Applicants request, however, that any con-

dition requiring Gemini's participation not become effective
until after the Geminli shareholders' regular annual meeting
next spring, 1in order to avoid subjecting Gemini to the
expense of a special meeting, which would probably exceed
the amount of its contribution to marketing expenses during

A}

the intervening period.

25/ Because of the cap, Gemini would be subject toc a
somewhat higher assessment than one based solely on assets.

26/ The Division had opposed Gemini's participation in
marketing expense allocations under the orlglnal asset-
based allocation system. As a result, applicants had
amended thelr application so as to exclude Gemini from

. participation. In putting forward its subsequent 50%
assets - 50% sales formula, however, the Division pro-
posed Gemilni's full participation.
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It appears appropriate to impose the condition pro-
posed by the Division but on the deferred basis requested
by applicants.

Silberman urges that the final order in this proceeding
should be made retroactive to October 1, 1977, the date
when internal distribution began, so as to recompense-
Wellington for excess amounts contributed under the unfair
asset allocation method. Applicants, the independent
directors and the Division oppose imposition of such a con-
dition. Aside from the fact that the Commission has not
found the asset allocation method to be unfailr, the Commission's

temporary exemption order authorizing applicants to proceed

with internal distribution under that method is, at least
for me, dispositive with respect to the period covered by

that order.

Order
On the basis of the above findings and conclusions 21/

and those in the earlier initial decision,

IT IS ORDERED that the amended application pursuant to

Section 17(d) of the Investment Company Act and Rule 17d-1

thereunder and the requested exemptions pursuant to Sections

6(c) and 17(b) of the Act are hereby granted.

gz/ All supplemental proposed findings and conclusions and con-
tentions have been considered. They are accepted to the
extent they are consistent with this decision and necessary to
a determination of the issues presented.
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The foregoing order is subject to the following
conditions:

1. Beginning on the day after its next annual
shareholders' meeting, Gemini Fund shall become a
participant in the marketing expense allocation based
on the Vanguard Modified Férmula;

2. No Vanguard Fund may incur annual marketing
expenses in excess of .20% of its average month-end

net assets;

3. At least annually, the independent directors

shall review and evaluate the joint distribution arrange-

ments on behalf of each Fund, in substantially the same
manner and under substgntially the same conditions as
are Imposed for review and evaluation of investment
advisory agreements under Section 15(c¢) of the Act;-

L, The Funds shall continue to file annual distri-
bution reports with the Commission. Each such report
filed after the effective date of thig decision shall
include the Group's total marketing expenses and those
incurred by each Fund during the year reported on; sales
of each Fund's shares and direct marketing expenditures
on its behalf during such year; each Fund's net assets
at fhe beginning and at the end of the year; and the pro-

posed budget of marketing expenses for the next year;
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5. "No Vanguard Fund shall refer to itself as "no-
load"; and

6. The above order 1s subject prospectively to
preemption by any Commission decision on the general
subject of mutual fund distribution and the above con-
ditions are subject to terminétion or relaxation consistent with any
rules that may be adopted hereafter by the Commission,
all as specified in amendments 4 and 5 to the applicétion.

This order shall become effective 1in accordance with
and subject to the provisions of Rule 17(f) of the
Commission's Rules of Practice.

@ Pursuant to that rule, this supplemental initial decision
4 together with the 1nitial declision shall become the final

decision of the Commission as to each party or participant
which has not filed a petition for review pursuant to
Rule 17(b) within fifteen days after service of the supple-
mental decision upon it, unless the Commission, pursuant to
Rule 17(c), determines on its own iniéiative to review the
initial decisions as to it. If a party or participant
timely fiies a petition for review, or the Commission takes
action to review as to a party or participant, the initial

decisions shall not become final with respect to that party

or ﬁarticipant.

Il 4. ggﬂ e

Max O. Regé€&risteiner
Administrative Law Judge

Washington, D.C.
October 4, 1979



