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UNITED STATES OF AHiRlCA
Before the
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-', ·In t.ileHatter of,.1
HAROLD E. WIRTEltHALTEa
d/b/ a HAROLD E. WINTElUIALTm COMPANY INITIAL DECISION \.

I File No. 8-6717

BEFORE: Samuel Binder, Hearing ·Examiner.
APPEAllANCES:' John A. Santospirito, R~bert M. Laprade, and

Haig Casparian, Esqs., for the Division of
Trading and ~.rkets.
Harold E. Winterhalter, d/b/a Haro~d E. Winterhalter
Company. pro.!!.
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Thi. is a proceeding under Section 15(b) 'and 15A of the

Securities ~xchange Act of 1934 ("Act") to geter~ne whether'Harold E.
~1 )4

i .Winterhalter~ Going business as Harold E. Winter~lter Company,
l'

("registrant"), a registered broker-aealer and a member of the

National Association of Securities Dealers C"NASDIf), a national

securities association registered pursuant to Section 15A of the

Act, Wilfully failed to file a report of financial condition for "the

year 1963 as required by Section 17(a)'o£ the Act and Rule 17a-5

(17 eFa 240.17a-5) thereunder. and i£ so, to determine the remedial

action to be taken in the public interest.

After approp~iate notice, a hearing was held before the under-

signea hearing examiner. at which the Divi8ion of Trading and Markets

(UD:Lv1aio.n")and the registrant were given full opportunity to be heard

and. to file proposed findings of fact and conclu8ions of law and support-

ing\briefs.

Af~er the hearing, the Division filed proposed findings of

fact and conclusions of law and a brief and the respondent filed a brief.

The uncontradicteO facts are as follows:

The registrant, a lole proprietor. became effectively registered

with the. CommiS8ion as a broker~dealer pursuant to Section 15{b) of the

Ac~ on J~ly 28, 1958, and is a member of the NASD.

On November 27, 1963 the Commission's New York Regional Aominis-

trator (,"administrator") addressed a letter to the registrant reminding

hi~ to file hi. annual report for 1963 pursuant to Rule' 17a-5 adopted

under th~ Act. and pointed out· that such reports "lIlUstbe filed within
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4S days of the date of which they speak and must speak Q' of a date

not later than December 31, 1963.,. The administrator aho informed
the registrant that if he failed to file his annual report within the

time specified in the rule, the administrator ",o~ld "have no alternative

~ut to deem such failure a wilfull violation of the law and to recommend
\

to the Commission that it institute proceedings to revoke your regis-

tration or take other appropriate action.1I

On Harch 23. 1964 the administrator addressed another letter, by

certifted mail, to the registrant pointing out that the Commission's

records indicated that the registrant had not filed a finanCial report

covering the y4ar 1963 as required by Rule 17a-5 and repeating his

statement of November 27. 1963 that registrant's failure to comply

with the rule would impel him to recommend to the Commission that it

,institute revocation proceedings against the registrant.

The cegi.trant. nevertheless. failed and neglected to file a

finanCial report for 1963.

On August 26, 1964, the Commission instituted this proceeding.

The registrant did not file an answer to the Commi6sion's order.

However, 1n September, 1964 he went to the offices of the administrator

and proffered a financial report covering the calendar year 1963.

Suparvisory personnel in the New York Regional Office informed him

t~at swch report should have been filed not later than February 14, 1964,

that such financial report would not be accepted for fi11ng principally

becaus. it was not timely filed under Rule 17a-5 and because it was
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The ~egistrant concede~ during his testi~ny that he baa

been negUgellt ,but claimed Itto have had various problems" which he
. i

had been unable to solve and stated that his "present trO\1ble with".\oJ

the SEC 1a caused by these problems." He acknowleaged the serious

character of the offense, stated he would be careful to comply with

the rule in the future. and expressed regret concerning the trouble

ana expense to which the Commission had been put by reason of his

negligence. The registrant contended, however, that an order revoking

regi.tration would be unduly severe and urged that his offense was

of such character that suspension for a month or les6 would consti-

tute a severe penalty for his negligente.

It was cLear that the registrant had been fully informed by

the administrator of the requirements of'Section l7(a) and Rule 17a-5

adopted thereunder and of the serious impact which failure to file

financial reports might have upon him. Nevertheless he failea to

file a financial report for the calendar year 1963 and had made
11

, no attempt to obtain an extension of time to file such report.

11 Rule 17a-5(a)(8) provides in pertinent part that " ••• such reports
shall be filed not more than 45 days after the date of the report
of financial condition."

II While the Commissionls order did not charge any violations of Sec-
tion 17(a) other than the failure to file for the year 1963, the
Division presented evidence showing that registrant had not made
such filinga for 1959 and 1961. The purpose of adducing such
evidence was to support the Divisionis contention that registrantl
faUure to fUe was "wll£ull" within the meaning of the Act.
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On the facta and circumstances of this case. registrant's failure to

fHe DUst be considered "wilfull."
f

The, registrant also testified that he ~d not bought or 801d

a security ~n 1963 or 1964. and explained that ~e had not "aone any

Although the' registrant had not engaged in business as a b

business as 4 broker or dealer" during this period. His testimony

was uncontradicted and is credited.

or dealer for two years. he expressed the hope of engaging in such

business at some indefinite and unknown future time. There was no

801id evidence as to when. if ever. he would do so. The continuance

irrregiatration of persons as brokers or dealers who have ceased

conducttng such businesses and who have only an intention to resume
conducting such businesses at some unknown future time is inconsistent

with the purposes of Section 15(b) of the Act and places an unwarranted

burden 'on the Commission's administrative processes.

Section 15(b) provides. aGlong other things. that IIIf the .

Commission finds that any registered broker or dealer • • • • has

ceased to do business as a broker or dealer. the Commission shall by

order cancel the registration •••• of such broker or dealer."

This provision does not restrict the Commission's authority

,to take disciplinary action against a broker or dealer who has violated

the Act. It does. however. provide an effective means of excluding

'--." ,-
J

froGl registration brokers or dealers not actually engaged in the
~/

securities business.

11 ~., Sherley Colbert. 36 S.E.C. 368 (1955).
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Sinc. the registrant is not actively engageu in the securities" ,

business censure or suspension of registration for 30 days woulu have

little or no ~mpact in this case.

Two co~rse8 are available to protect the Public interest. One
woulQ be to revoke the registration because of misconduct and the

other would be to cancel the registration because the registrant is

not actually engaged in the securities business as a broker or dealer.

In the particular circumstances of this case an order revoking

registration WOUld appear to be a harsher remedial action than necessary

to protect the public interest, while an order cancelling registration

would be c90sistent with the purposes of Section l5(b)(6) of the Act,

woul~ rell~ve the Commission of an unwarranted administrative burden,

and would tully protect the public interest.

Accordingly. IT IS ORDERED. pursuant to Section lS(b) of the

Securities Exchange Act of 1934, that the registration of Harold E.
/

Winterhalter, doing business as Harold E. Winterhalter Co., as a broker

or dealer, be and it hereby is, cancelled.

'":"-J'd.?rf,t-u C _ ~-z,J~, "'-
Samuel Binder
Hearing Examiner

Wash~n&ton. D.C.
January 19, 1965
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