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Commentson the
Initial Regulatory Flexibility Analysisand
Notice of Proposed Rulemaking of the
Office of Advocacy, U.S. Small Business Administration

The Office of Advocacy of the United States Small Business Administration
(*Advocacy”) submits these Reply Comments to the Federal Communications Commission’s
(“FCC” or “Commission”) Notice of Proposed Rulemaking (“NPRM”),! in the above-captioned
proceeding. The Commission is proposing several means of reforming how the Commission
assesses carrier contributions to the universal service fund (*USF”’) and how carriers may

recover these costs from their customers. Most notably, the Commission proposed assessing
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contributions on current projected revenues instead of historical gross-billed revenues, and the
Commission proposed assessing contributions on a flat-fee basis, such as a per-line or per-
account charge, instead of on a percentage of interstate revenue. The Commission also proposed
possible restrictions as to how carriers can recover their USF contributions reimbursement.
Furthermore, the Commission proposes removing the contribution exception for de minimis
carriers.

Advocacy agrees with commenters that the Commission should continue to assess
contributions on a percentage of historical interstate gross-billed revenues. Advocacy sees some
value to the consumer in creating a uniform charge for USF reimbursement but does not believe
that the Commission should regulate the amount of the charge. Further, Advocacy strongly
supports maintaining the exception for de minimis carriers.

l. Advocacy Background

Congress established the Office of Advocacy in 1976 by Pub. L. No. 94-305 to represent
the views and interests of small business within the Federal government. Advocacy’s statutory
duties include serving as afocal point for concerns regarding the government’ s policies as they
affect small business, developing proposals for changes in Federal agencies' policies, and
communicating these proposals to the agencies.®> Advocacy also has a statutory duty to monitor
and report to Congress on the Commission’ s compliance with the Regulatory Flexibility Act of
1980,* as amended by the SBREFA, Subtitle II of the Contract with America Advancement Act.”

The RFA was designed to ensure that, while accomplishing their intended purposes,
regulations did not unduly inhibit the ability of small entities to compete, innovate, or to comply
with the regulation.® The major objectives of the RFA are: (1) to increase agency awareness and

understanding of the potential disproportionate impact of regulations on small business; (2) to
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require that agencies communicate and explain their findings to the public and make these
explanations transparent; and (3) to encourage agencies to use flexibility and provide regulatory
relief to small entities where feasible and appropriate to its public policy objectives.” The RFA
does not seek preferential treatment for small businesses. Rather, it establishes an analytical
requirement for determining how public issues can best be resolved without erecting barriers to
competition. To this end, the RFA requires the FCC to analyze the economic impact of proposed
regulations on different-sized entities, estimate each rule’ s effectiveness in addressing the
agency’s purpose for the rule, and consider alternatives that will achieve the rule’s objectives
while minimizing any disproportionate burden on small entities.?

[. The Commission Should Continueto Base USG Assessment on Historical Gross-
Billed Revenue.

The NPRM contained two proposals that would modify how carriers' base their
contribution to the USF. First, the Commission sought comment on whether to assess
contributions based on current or projected revenues instead of historical gross-billed revenue.’
Second, the Commission proposed basing contributions on collected revenues instead of gross-
billed revenues.’® Advocacy agrees with commenters who recommend against adopting either of
these modifications, because of the potential for a detrimental impact on small carriers.

In the NPRM, the Commission stated that it previously concluded that USF assessments
based on gross-billed, end-user telecommunications revenues was competitively neutral, easy to
administer, and eliminates economic distortions.** Advocacy supports this conclusion and
agrees with commenters who found no reason for the Commission to alter its earlier decision.*?
Rather, Advocacy is concerned that basing USF contributions on current or projected revenues
will increase reporting requirements for small carriers. Inits comments, the Universal Service

Administrative Corporation (*USAC”) states that moving to a methodology based on current
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revenues would require the number of revenue filings to increase.** Advocacy is concerned that
the increased reporting requirements would have a disparate impact on small businesses, because
they have fewer accounts over which to spread the cost. These companies bring competition to
the marketplace and all the benefits associated with competition.

Advocacy also agrees with commenters that there is an incentive to underreport on
projected revenues.® A dollar is worth more today than tomorrow and so it isin the entities’
interest to defer payments as far into the future as possible. To correct this tendency, the
Commission will have to adopt a true-up mechanism which will add alayer of reporting and cost
for small carriers. Even with atrue-up mechanism, it isnot clear that the carrier’ sincentives
would change appreciably.

USAC proposes penalties or additional fees for carriers that significantly underreport.
Advocacy believes that if the FCC goes this route there must be some sort of audit mechanism to
determine if the carrier is a bad actor or simply made an error in their prediction. Otherwise,
these penalties might unfairly be applied to innocent parties. Just like reporting requirements,
audit mechanisms would add substantial costs to the process for small businesses.

One of the principle reasons for the Commission’s proposal to use current or predicted
revenue instead of historical revenuesis to eliminate concerns about the interval between the
reporting of revenues and assessment of the contributions.® The Commission raises the issue
that basing contributions on historical revenues could disadvantage carriers with declining
revenues while benefiting new entrants,'” and at |east one commenter supports this proposition.*

Advocacy strongly supports a level playing field for competition. However, if thereisa
minor advantage given to new entrants, it is a benefit to new competitors coming into the market.

We want to promote competition. If the new entrants do get any advantages, it is atransitory
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problem. Because the FCC reduced the reporting time to six months from a year,'® new entrants
are contributing to the USF in arelatively short time. Therefore, the competitive disparity is
short lived, while the reporting mechanisms necessary to cure this disparity are expensive and
indefinite. In addition, if the Commission switches to assessing USF contributions on projected
revenue, small business entrants would be paying contributions based on revenue they do not
have and may never earn. Thiswould act as a barrier to entry and would aso be contrary to the
Telecommunications Act of 1996 which requires the Commission to lower market entry
barriers.”

If the FCC needs to take any stepsin thisregard, it could reduce the interval between
assessment and accrual of USF contributions obligations to an even shorter time, if possible,
rather than formulate an entire new reporting structure.

[I1.  The Commission Should Continue to Base USF Assessments on Inter state Revenue

In the NPRM, the Commission proposes assessing USF contributions on a flat-fee basis,
based on the carrier’ s current line counts or number of accounts. Under this system, the amount
of the per-line or per-account charge would be the same regardless of the level of interstate
revenue or traffic associated with a given line or account.”* After carefully studying the
proposal, Advocacy has determined that it could potentially affect two different small business
groups — small business consumers and small business carriers.

a. Impact on Small Business Carriers

The statistical data on telephone usage we need to evaluate the impacts on these groupsis
not readily available. The Commission did not include any information in the NPRM, and
Advocacy contacted many offices at the FCC and found that no office collects information on

small business telecommunications usage. Advocacy also contacted industry groups as well, and
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neither the RBOCs nor the small ILEC trade associations collect this sort of information.
However, FCC does provide some insight on the small carrier effects in its most recent biannual
report, Trends in Telephone Service, released December 2, 2000.# We also have information
from a 1997 survey by the California Small Business Association and Advocacy to help
understand any potential consumer impacts.

The FCC report indicates that there is a strong overall relationship between the number of
lines and number of long-distance minutes used by carriers. The small long-distance carriers
represent 15 percent of the direct dial minutes and 13 percent of the access lines.* While far
from a perfect measure this would seem to indicate that in the aggregate, small long-distance
carriers would not be negatively affected under the per-line option but we need information at
the firm level to understand effects which could vary significantly at that level.

There is reason to believe that impacts could be significant at the firm level. Advocacy
agrees with commenters that the flat-fee proposa has administrative difficulties and would add
complexity to the USF contribution mechanism. Two commenters pointed out that line-sharing
significantly complicates the issue, as many lines have multiple carriers providing service over a
single line®® If there are only afew carriersinvolved (e.g., 2 — one local, one long distance),
agreement may be achievable. However, as the number of carriers per line grows — either
through line sharing or churn — transaction costs will increase, and there is increasing incentive
and opportunity for a carrier not to pay its USF contribution for that line and “freeride.” It is
clear that disputes will arise between carriers and some will go unresolved. How does FCC
intend to resolve these disputes? What if any role will the court play in such disputes and will
that change the cost of service? What happens to the USF as a whole when alarge amount of

contributions are mired in dispute? The answer to these questions will require additional
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reporting mechanisms, which will add costs to small businesses and further hamper competition.
b. Impact on Small Business Consumers
We have relatively better information on the consumer effects from a survey of 500 small
businesses with long-distance telephone service. In that survey, we found that increases of 100
percent or more in monthly charges (local and long-distance) could result in significant adverse
effects on small businesses. To try to understand the consumer effects under a per-line
aternative therefore, we calculated the percent change in costs (relative to the status quo) by firm

and grouped firms by the magnitude and direction of the effect. The results are as follows.

Pct. Change in Cost| Relative Frequency
100 or more 0.24
50 to 99 0.07
Oto 49 0.14
0to -49 0.26
-50 to -99 0.29
Total 1.00

While 24 percent of the respondents would experience significant adverse impacts (i.e.,
their contribution could increase by 100 percent or more) under the per-line alternative, more
than 50 percent would experience savings. Thus, the burden is shifted from small businesses
with many minutes of long-distance service but few lines to those with few minutes but many
line, which is consistent with the concerns of other commenters.?® The FCC has indicated that
low volume consumers may also be low income customers, and it may not be in the public
interest to adopt aregressive provision.

V. TheCommission Should Not Limit USF Contribution Recovery

The Commission statesin its NPRM that it is concerned that some carriers may be

imposing more than an equitable share of costs on certain classes of customersin order to

recover its full contribution to universal service.”” FCC points to inter-exchange carriers that
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imposed residential line item fees in excess of the contribution factor as evidence.?®

Advocacy is not convinced that fees that are set higher than the contribution factor is
necessarily a significant cause for concern. There are administrative costs involved in
contributing to USF and costs which will vary by firm. Small carriers may have higher
administrative costs on a per-account basis because they tend to have fewer accounts over which
to spread those costs. Rural carriers may have higher administrative costs than urban carriers
because it costs more to administer the same services in more remote areas.

However, it is possible that some carriers may be mislabeling universal service charges as
something else or using “complex calculations’ to hide these charges. If information isthe
problem, then the Commission’s solution to require carriers who recover their USF contributions
through charges to end usersto do so in asingle line-item designated as “Federal Universal
Service Charge” seems reasonable®® However, if FCC intends to limit carrier charges to recover
USF contributions, Advocacy agrees with AT& T that the contribution factor should be adjusted
to allow carriers to offset their own USF administrative billing expenses.®® Since this will result
in every carrier having a slightly different USF rate, the single rate for all USF charges will not
exist and ssimplicity to the consumer will belost. Therefore, Advocacy does not believe that the
public interest is served by regulating the level of the charge that would be put on the customer’s
bill.

V. The Commission Should Retain the De Minimis Carrier Exemption

The NRPM sought comment on whether to eliminate the de minimis exception for
carriers with less than $10,000 in universal service mechanisms.3* Advocacy strongly agrees
with commenters that support retaining the de minimis carrier exemption.*

In an earlier proceeding, the Commission concluded that carriers whose USF compliance
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costs exceeded their contributions amounts would be exempted from contributing to the fund.
Therefore, the Commission exempted carriers who contributed |ess than $10,000 to the USF.*®
Advocacy has seen no evidence that the Commission should reverse this decision. Instead, there
are many reasons why the exemption should be retained or even increased. As OPASTCO
points out, the reporting burden has increased from one time per year to four-times per year,
raising compliance costs for small carriers.® In addition, USAC states that raising the cost raises
the administrative costs for them because smaller carriers require a disproportionately greater
amount of administrative resources . Advocacy supports both of these comments and urges the
Commission to retain the de minimis exception.
Conclusion

For the reasons stated above, Advocacy agrees with commenters that the Commission
should continue to assess contributions on a percentage of historical interstate gross-billed
telecommunications revenues. Further, the Commission should not restrict how carriers recover

their USF contributions, and the exception for de minimis carriers should be maintained.

Sincerely,

Susan M. Walthall
Acting Chief Counsel for Advocacy

Eric E. Menge
Assistant Chief Counsel for Telecommunications

Austin Perez
Assistant Advocate

July 9, 2001
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