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Last March in this colum we called for new studies of
chapter 13 cases that would provide factual information
vitally relevant to the policy debates surroundi ng proposed
consuner bankruptcy refornms.? Sonme relevant information has
since been published by Professor Scott Norberg of M ssissipp
Col | ege School of Law.® Norberg s analytic franmework and
approach to the data are salutary. His conclusions are strong
and i medi ately relevant to current consuner bankruptcy issues
— but his data are too few to support the conclusions as other
than tentative. The conclusions nust be tested across a w de
range of bankruptcy districts. Here we briefly review
Norberg’ s work and re-enphasi ze the i nportance of collecting
and cunul ati ng such data at a national |evel.

The Anal ytic Framework

Norberg franmed his study to respond directly to the
question of chapter choice: what are the consequences for
debtor and their creditors arising from choices between
chapter 13 and chapter 7? The anal ysis enphasizes the
distinct interests of secured vs. unsecured creditors: under
t he present Code secured creditors appear to be better off
with a chapter 7 filing while unsecured creditors should
benefit more from[a successful] chapter 13 plan. Wich

1 Al views expressed in this article are those of the
aut hors and do not necessarily represent the views of the
Executive O fice for U S. Trustees.

2 Bermant, Gordon, One Hand Cl appi ng: What W Know, and
Still Need to Know, About Consuner Cases. Aner. Bnkry. lInst.
J., 1999 (March), 16-17.
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chapter works better for a particul ar debtor depends on the

di stribution of the debt: debtors with relatively high secured
or priority debts fare better in chapter 13, all else equal
while debtors with little or no secured debt should be better
off in chapter 7.

There is thus a three-way tension built into the chapter
choi ce decision that is now determ ned al nost entirely by the
debtor:4 a tension between the debtor and each of the two
maj or creditor classes, and a tension between secured and
unsecured creditors thenselves. In the current debates about
changing the rules for chapter choice through neans-testing,
the tension between secured and unsecured creditors has not
been nearly so visible publicly as that between the unsecured
creditors and debtor community representatives. As Norberg
observes, sone recent statutory proposals and the Suprene
Court’s ruling in Associates Commercial v. Rash® provide new
protections to secured creditors in chapter 13.°

We do not have a clear public national view of how
debt ors progress through chapter 13 and how well their
creditors do in ternms of eventual payout.’ One approach to

4 Of course we recognize that the debtor’s counsel and the
| ocal |legal culture have a significant influence on a debtor’s
chapter choice. See Braucher, Jean, Lawyers and Consuner
Bankruptcy: One Code, Many Cultures, 67 Am Bakr. L.J. (Fall
1993)

5520 U.S. 953 (1997)
6 Norberg, supra n.3, at 426.

” The Executive O fice for U S. Trustees maintains careful
records of anounts disbursed annually to different creditor
cl asses in chapter 13. Over the past several years, paynents
to secureds have been 2.5 to 3 tinmes greater than paynents to
general unsecureds. The policy significance of this ratio, and
the dollar amounts behind them are difficult to discern
wi t hout additional information about the details of the plans
wi thin which the disbursements were made: their duration,
percent ages of debt totals owed at the tinme of filing, extent
of secured debt cram down, anounts payed outside of the plans,
and so on. See Norberg, supra n.3, at 434. There are two
numerical errors in the table as published: the “other”
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gaining that viewis to go district by district to gain the
rel evant | ongitudi nal perspective. Norberg provided that
perspective for the Southern District of M ssissippi, circa
1998.

The Dat a

The data conprised 71 chapter 13 cases filed in
M ssi ssi ppi Sout hern between 1992 and 1998; all were cl osed
bet ween January and June of 1998.8 By beginning with the
standing trustee’s closing report and working back to the
schedul es and pl an, Norberg could show the progress, or |ack
of it, of these filings to a successful conpletion and
di scharge. Conparing schedules to plans® was also a critical
part of the analysis. Only with that conparison can we
under st and how chapter 13 operated in fact to regulate the
extent of creditor disbursements and to aid or thwart the
debtor’s progress through to a chapter 13 di scharge.

In a series of 26 tables Norberg wings the useful
information out of the data fromthe 71 cases. We will not
sunmari ze the findings here except as they bear on the
significant conclusions described in the next section.

The Concl usi ons
Consistent with earlier reports fromother districts,

approxi mately one-third of the M ssissippi Southern debtors
(23 out of 71)conpleted their chapter 13 plans and received

payments have not been included in the total for 1998, and the
total reported for 1994 should be corrected to read
$1, 844, 750, 141.

8 Every 19'" cased cl osed was selected. This was a 5.2%
sanple of the 1,371 chapter 13 cases closed in the district
during the period. Norberg, supra n. 3, at 427.

® Norberg does not report on the preval ence of anmended
schedul es and how the research accounted for them W are
told by know edgeabl e peopl e that anendnments are frequent in
the early stages of chapter 13, and that relying on the first
filed schedules will produce a m sl eading picture of the
debtor’s financial affairs.
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di scharges. ® O the two-thirds whose cases were dism ssed from
chapter 13 before conpletion, nore than 70% (35 out of 48)

were dism ssed after plan confirmation. This suggests that
initial appearances of feasibility do not accurately predict
successful conpletion.

I n particul ar, debtor incone was not a predictor of
chapter 13 success in M ssissippi Southern.!' Norberg argues,
with mnor qualification, that these findings “undercut” the
case for nmeans-testing to limt participation in chapter 7.12
Why shoul d we expect that debtors whose bankruptcy choice is
l[imted to chapter 13 will be nore likely to succeed than
t hese debtors, who entered the chapter voluntarily? But he
further notes that the policy intent of means testing may be
to exclude relative high-income people fromchapter 7 w thout
concern for the probability of their success in chapter 13.13

Unexpectedly, there was no statistically significant
rel ati onshi p between the percentage payback proposed and the
probability of conpleting a plan. Nor was there a significant
rel ati onshi p between the proposed durations of the plans and
the likelihood of successful conpletion.* On the other hand,
the data did allow the conclusion that debtors who had fil ed
one earlier chapter 13 case were nore likely than other
debtors to conplete the plan successfully.

Overall, the nost conpelling findings in the data were

t hese:

. debtors who successfully conpleted their plans had
significantly higher secured debt at the time of filing
than did debtors whose cases were eventually di sm ssed.
The hi gher debt likely relates to nore assets. In a
nutshell then, debtors for whom chapter 13 provides the
best chance to keep their mmjor possessions are nore
likely to make the plan work for them From a debtor’s

10 Nor berg, supra n.3, at 440.
n1d., at 442.
2 1d., at 441.
13 1d.,at 442.

14 1d., at 447, table 15.
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perspective, this seens to be what chapter 13 is about.?®

. The distributions proposed for unsecured creditors in the
71 cases ranged fromO0%to 100% \While al nost one-third
of the debtors proposed 100% repaynent, al nost one-half
proposed to repay no nore than 15% % Only about one-third
of all the schedul ed debt was unsecured (i ncluding
priority and general ). Norberg concludes that “debtors
pay precious little unsecured debt in chapter 13.7"18

The Weaknesses

Nor berg’s analysis of the current Code and case | aw, and
the inmplications of |egislative proposals, are comrendabl e.
Also to be commended is the effort to illustrate how chapter
13 works in fact. The weaknesses arise fromthe small sanple
size and the probability that M ssissippi Southern is a
statistically aberrant district. To begin with, the
percentage of chapter 13 filings (419 is considerably higher
than the national average. Second, the inconme distribution
within the district is |lower than average; the median incone
for the study popul ation, $14,400, would count as poverty
|l evel for famlies in many parts of the country. (One wonders
what the nedian income of chapter 7 filers is in the
district.) Third, the median duration of proposed plans, 48
nont hs, may be | onger than average. And so on. Wthout data
frommany other districts, the validity of the conclusions
based on these 71 cases cannot be gauged beyond their borders.

The Future

We are optimstic that it will be possible to pursue this
ki nd of analysis into other districts. There are
adm ni strative reasons to do so that are inportant
irrespective of how the results work out for the nore general

15 1d., at 448-449.
16 1d., at 445, table 13.
17 1d., at 454.

18 1d., at 461.
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debat es about consuner bankruptcy policy. The support that
the M ssissippi Southern data provide for sonme earlier
publ i shed concl usions, as well as the doubt they cast on

ot hers, show the val ue of devel oping an accurate portrayal of
t he substance and trajectories of chapter 13 cases throughout
the country -- a portrayal that permts a national sunmary

wi t hout | osing the inportance of regional and | ocal
vari ati ons.



