A GUIDE TO TRUSTEE ELECTI ONS?

By Richard C. Friedman
Attorney, Region 11 (Chicago)

| nt r oducti on

Thi s gui de addresses issues that arise in preparing for,
conducting, and conpleting trustee elections in chapter 7 and
chapter 11 cases. United States Trustee Program personnel
should feel free to contact the witer for assistance in
i npl ementing this guide.

1. Preparing for the El ection

A. Chapter 7 Preparation In the overwhel m ng nmajority of
chapter 7 cases, there is no trustee election and the interim
trustee appointed by the United States Trustee becones the
per manent trustee by operation of 11 U S.C. § 702(d). Were
there is an election, the United States Trustee nust apply a
conpl ex set of statutes and rules and file an el ection report
with the court. Adequate preparation greatly facilitates the
successful conpletion of these tasks.

Pursuant to 11 U.S.C. 8§ 341(b), the United States Trustee
presides at the meeting of creditors. If no election is
expected, the United States Trustee as a matter of course
designates the interimtrustee as the person to preside at and
conduct the neeting. See Fed.R Bank.P. 9001(11). Where,
however, an election is anticipated, the presiding officer
shoul d not be the interimtrustee, but an enpl oyee of the
United States Trustee. Wiile interimtrustees are generally
famliar with el ection procedures, the integrity of the
bankruptcy systemrequires that soneone w thout a financial
stake in the outcone of the election preside and report to the
court. Sometines it is difficult for anyone fromthe United
States Trustee’'s office to physically preside at the neeting
due to the nmeeting’s geographic location. In that event, the
United States Trustee nmay conduct the neeting tel ephonically
with the assistance of the interimtrustee.

Because neani ngful preparation takes tinme, it is
i nportant to have advance notice that an election will be
requested. An interimtrustee who knows that an election wl



be called should imediately informthe United States Trustee
so that United States Trustee personnel can preside at the
meeting. Unfortunately, advance notice does not always occur
and sonetinmes neither the interimtrustee nor the United
States Trustee knows that an election will be requested until
the neeting of creditors is convened.

Because authority to preside at and conduct the neeting
is routinely delegated to the interimtrustee, the United
States Trustee is seldom present at the neeting when the
el ection is requested. The Handbook for Chapter 7 Trustees
provides at p. 4-1 that “if the creditors nove to elect a
trustee during the 8 341(a) neeting wi thout prior notice, the
interimtrustee shall adjourn the neeting and notify the
United States Trustee who shall preside over the election then
or at a |later date.”

Adj ournnments are sonewhat problematic because there is
sone authority that if the election is not held at the initial
nmeeting, creditors lose their right to an election. See
Vincent D. Abrunzo, Jr., Trustee Election Procedures, NABTALK
(Wnter 1988)(citing Matter of Blanchard Managenent Corp., 10
B.R 186, 189 (Bankr. S.D.N. Y. 1981). Blanchard has been
criticized since arguably it could cause creditors to |ose
their right to an election through no fault of their own. In
re Mchelex, Ltd., 195 B.R 993, 1006-1007 (Bankr. WD. M ch.
1996). Because Fed. R Bank.P. 2003(e) explicitly authorizes
adj ournnents, Blanchard has little basis as a matter of
statutory construction. Nevertheless, the Blanchard case
shoul d be consi dered when adjourning the neeting of creditors
to anot her date.

I n order to ensure adequate preparation for an el ection,
United States Trustee Program personnel should not only
fam liarize thenselves with election procedures, but al so
convey to panel nenbers and the bankruptcy community at | arge
the value of notifying the United States Trustee in advance

that an election will be requested. This may be done at
continui ng education progranms where creditors’ representatives
are present. Consideration also should be given to posting an

appropriate nessage on United States Trustee Program web
sites.

Several docunments should be reviewed in advance of an
election. In order to know what types of docunents to review,
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it is necessary to understand the requirenments for requesting
and voting in an el ection.

Creditors are eligible to request and vote in an el ection
under 8 702 only if they hold general unsecured clains that
are all owabl e, undisputed, fixed, and liquidated. In addition,
a creditor cannot be an insider or hold an interest materially
adverse to the estate and its other creditors. Only creditors
hol di ng general unsecured clainms nay request and vote in
el ections. Neither creditors holding secured clainms nor
creditors holding priority clains, such as wage clai ns,
qualify to request an election and vote under § 702. It is
i nportant to note that one person can hold a claimthat is
partly secured or partly priority with the remi nder being
unsecured. For exanple, if a creditor is owed $10,000 in
wages, $4,300 of which is a priority unsecured claim the
creditor may vote the remaining $5, 700 general unsecured claim
in a trustee election.

Secondly, the claimnust be allowable to be eligible for
voting under § 702. The all owance of clains or interests is
determ ned under 8§ 502. Section 502(b) enunerates various
conditions that render a claimnot allowable. For exanple, a
claimthat is unenforceabl e under non-bankruptcy |law is not
al  owabl e. Consequently, a personal injury claimfor which the
statute of limtations had expired would be unenforceabl e and,
therefore, not allowable. If none of 8 502(b)’s enunerated
conditions apply to the particular claim then the claimis
al | owabl e.

Section 702 requires that the general unsecured claim
al so be undi sputed, fixed, and |liquidated. A claimis disputed
if the debtor has listed it as such on the bankruptcy
schedules or a witten objection to the claimhas been filed
by a party in interest and that objection has not been
overruled or the claimtenporarily allowed. Because clains are
often not filed or presented until the neeting of creditors, a
written objection may not be necessary for the claimto be
deened di sputed, provided an oral objection is nade to the
claimat the neeting prior to voting. See, e.g., In re Sforza,
174 B.R 656, 658 (Bankr. D. Mass 1994) (holding that debtor’s
attorney’s statenent at neeting of creditors that creditor’s
clai mwas subject to counterclaimin state court litigation
rendered cl aimdisputed for voting purposes).



For a claimto be fixed, it nust not be subject to any
contingency. “A claimis contingent as to liability if the
debtor’s legal duty to pay does not conme into existence unti
triggered by the occurrence of a future event and such future
occurrence was within the actual or presuned contenpl ati on of
the parties at the time the original relationship of the
parties was created.” 1In re All Media Properties, Inc., 5
B.R 126, 133 (Bankr. S.D. Tex. 1980), aff’'d, 646 F.2d 193 (5th
Cir. 1981). For exanple, a claimbased on a guarantee where
t he non-debtor guarantor is not in default is not fixed.

A liquidated claimis one that is capabl e of being
cal cul ated or ascertained. Contract clains generally are
i qui dated, but tort clains that have not been reduced to
judgnment are not |iquidated. “Merely because a debtor disputes
a debt, or has defenses or counterclainms, that does not render
t hat debt contingent or unliquidated.” 1In re Al bano, 55 B.R
363, 368 (N.D. Ill. 1985), aff’'d, 767 F.2d 924 (7" Cir.), cert
denied., 475 U. S. 1010 (1986).

VWhere the creditor holds a claimthat is allowabl e,
undi sputed, fixed, and |iquidated, the creditor still cannot
legally request or vote in an election if the creditor is an
insider or has an interest which is materially adverse to
other creditors. The term“insider” is defined in 11 U. S.C.
§ 101(31). Although nunerous exanples are included in
8 101(31), the definition is nerely illustrative and not
exhaustive. Conversely, the determ nation whether a creditor
holds a “materially adverse interest” nust be decided on a
case by case basis. In In re New York Produce Anerican &
Korean Auction Corp., 106 B.R 42, 47 (Bankr. S.D.N. Y. 1989),
appeal denied, 1990 W. 129197 (S.D.N.Y. 1990), the court found
that creditors reserving their rights to assert separate
“priority” clainm under the Perishable Agricultural
Commodities Act had a materially adverse interest. In Matter
of NNLC Corp., 96 B.R 7, 10 (Bankr. D. Conn. 1989), the court
found that a creditor with a partially secured clai mand
potential preference exposure possessed a materially adverse
interest. And in In re Jotan, Inc., 1999 W. 493253 (Bank.M D
Fla. 1999), the court found that a bank group’s secured and
potential super-priority clains rendered its interest adverse
to the other unsecured creditors and, therefore, disqualified
its vote.

Even if the creditor holds an all owabl e general unsecured
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claimthat is undisputed, fixed, and |iquidated, the creditor
is not entitled to request an election and vote unless it has
filed a proof of claim Pursuant to Fed. R Bank.P. 2003(b)(3),
a creditor in chapter 7 “is entitled to vote at a neeting if,
at or before the nmeeting, the creditor has filed a proof of
claimor a witing setting forth facts evidencing a right to
vote pursuant to 8 702(a) of the Code unless objection is nmade
to the claimor the proof of claimis insufficient on its
face.” One bankruptcy court has anal ogi zed this prerequisite
to a registration requirenment for voting in a public election.
A person may be qualified to vote, but one who has not
registered is not permtted to vote. Simlarly, a creditor
hol di ng an al |l owabl e cl ai m cannot vote at the nmeeting if it
fails to present a proof of claimor other witing at the
meeting of creditors. Mchalex, 195 B.R at 1005-1006.

Before a trustee election can be held at the neeting of
creditors, 8 702(b) requires that the election be requested by
qualified creditors holding at |east 20% in anount of the
clainms specified in 8 702(a). If qualified creditors hol ding
the requisite percentage of clains request an el ection,

8§ 702(c)(1) then requires that qualified creditors holding at
| east 20% in amount of the clainms specified in 8 702(a)
actually vote in the election in order for the election to be
valid. See Mchalex, 195 B.R at 999. |In determ ni ng whet her
the 20% requi renment has been net, courts have adopted two
opposi ng standards. One view is that the 20% requirenent is
determ ned sinply by reference to the proofs of clains
actually on file as of the 8 341 neeting. In re Lake States
Commodities, Inc., 173 B.R 642, 646-47 (Bankr. N.D. I11.
1994). The other viewis that the 20% requirenment is

determ ned by reference to the debtor’s schedul es, as well as
the proofs of clainms actually on file as of the 8 341 neeting.
In re American Eagle Mg., Inc. 231 B.R 320, 329 (9" Cir.BAP
1999); Mchalex, 195 B.R at 1006. The M chal ex court
illustrates the difference with the foll ow ng hypothetical:

“Assunme the debtor’s schedules list nultiple
entities that hold $100,000 in aggregate

undi sputed, fixed, |iquidated, nonpriority,
unsecured clainms. None of the schedul ed
creditors is an insider or holds an interest
that is materially adverse to other creditors.
Only one creditor files a proof of claimat the
time of the 8 341 neeting. The claimis in the



anount of $5,000 and is deened all owed because
no objection is |odged. The creditor appears,
requests an election, and votes its claimfor a
prospective trustee. Utilizing the schedul es
results in no election of a trustee--only 5% of
the 8 702(a) clains requested an el ection and
actually voted. Utilizing proofs of claimfiled
results in a valid election--100% of the

8§ 702(a) clainms requested the election and 100%
of these clains actually voted.”

M chal ex, 195 B. R at 999-1000, n. 13.

To determ ne whether a creditor is eligible to request
and vote in an election, the United States Trustee should
review the debtor’s schedul es and statenment of financial
affairs, the clains register, and proofs of claimfiled with
the court prior to the creditors’ nmeeting. Pleadings filed in
t he bankruptcy case or any rel ated adversary proceedi ng shoul d
al so be reviewed prior to the neeting. These docunents shoul d
provide sufficient information concerning the nature of the
claims in the case, eligibility of creditors to request an
el ection, and whether the 20% requirement for requesting and
voting in an el ection has been net.

Finally, the solicitation and voting of any proxies
shoul d be anal yzed before conducting the election. Pursuant to
Fed. R. Bank. P. 2006(e), “at any tine before the voting
commences at any neeting of creditors pursuant to 8 341 of the
Code, or at any other time as the court may direct, a hol der
of two or nore proxies shall file and transmt to the United
States Trustee a verified list of the proxies to be voted and
a verified statenment of the pertinent facts and circunstances
in connection with the execution and delivery of each proxy

" The rule contains a nunber of explicit provisions
governing the solicitation and voting of proxies. Because | ack
of conpliance with these provisions may result in
di squalification for voting purposes, the United States
Trustee should carefully review proxies prior to the election
to determ ne whet her issues regarding the validity of proxies
are likely to be raised at the election. See In re Renfrow,
198 B.R. 325, 326 (Bankr. E.D. Cal. 1996) (hol ding that the
specific provisions of Fed.R Bank.P. 2006 requiring a witten
proxy at a trustee election take precedence over the general
provi sions of Fed.R. Bank.P. 9010(a)).



B. Chapter 11 Preparation On the request of a party in
interest made not |ater than 30 days after the court orders
the appointnment of a trustee, the United States Trustee nust
convene a neeting of creditors for the purpose of electing one
di sinterested person to serve as trustee in the case.

11 U.S.C. § 1104(b). Fed.R Bank.P. 2002(a)(1) requires the
clerk or some other person as the court nmay direct to give 20
days notice by mail to the debtor, the trustee, all creditors
and indenture trustees of the 8 1104(b) neeti ng.

Unfortunately, there is no official form of notice for
the clerk to use. Therefore, the United States Trustee
generally will have to prepare the formof notice for the
clerk to serve. Alternatively, the United States Trustee may
request authority fromthe court to serve the notice instead
of the clerk. Where there are fewto serve, this may be the
most practical solution. Where, however, there are hundreds or
t housands of creditors, the United States Trustee generally
shoul d not serve the notice. Renenber that the United States
Trustee is not a “person” within the neaning of 11 U S.C. §
101(41) and, therefore, cannot be required to serve notice
under Fed. R Bank.P. 2002(a)(1).

Section 1104(b) specifically provides that the el ection
of a chapter 11 trustee shall be conducted in the manner
provided for the election of chapter 7 trustees in 8 702. The
sane general requirements for trustee elections in chapter 7
cases apply to chapter 11 cases, and the same kind of
docunments reviewed prior to an election in chapter 7 should be
reviewed in advance of the chapter 11 trustee el ection.

Not e, however, that while the 20% requi rement applies
in chapter 11 cases, it operates sonewhat differently than in
chapter 7. Creditors whose clains are not |isted as disputed,
contingent, or unliquidated are not required to file proofs of
claims in a chapter 11 case. Fed.R Bank.P. 3003(b)(1). Such
clainms are treated as “deened filed” and should be consi dered
in cal culating whether the 20% requirenent has been net.
Furthernmore, creditors hol ding such clainm ought to be deened
“registered” for voting purposes whether or not they have
filed a formal proof of claim Because a deadline for filing
claims may be fixed in a chapter 11 case before the el ection
is held, proofs of clainms filed after the deadline should not
be consi dered for purposes of determ ning whether the 20%
requi renment has been net. Creditors attenpting to vote such
| ate clainms should be considered “unregi stered voters.”
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[11. Conducting the El ection

A. Chapter 7 Elections There are a nunber of steps to
follow in conducting a chapter 7 trustee election. The trustee
el ection is done in conjunction with the neeting of creditors,
but it is not the only business to be conducted at the
meeting. Use of the follow ng procedure will allow the
el ection and other matters to be acconplished in an orderly
manner :

1. Call the neeting to order by identifying the case by
name and nunber.

2. | dentify yourself as the United States Trustee's
representative and presiding officer.

3. ldentify the interimtrustee.

4. | dentify the debtor and the debtor’s attorney.

5. Swear in the debtor’s representative and state that

the neeting is being recorded, that everyone who
speaks should do so |oudly enough so that it can be
recorded, and that prior to speaking the person
should identify hinmself or herself for the record.

6. Request everyone present to sign in and receive
busi ness cards fromthose who have them
7. State that the business of the neeting is to (a)

exam ne the debtor regarding its financial affairs
and (b) conduct a trustee election if one is

request ed.

8. State that if any party in interest requests an
el ection, one will be conducted. State that, as the
presiding officer, you will conduct the election and

thereafter file a report with the court. Explain
that the presiding officer does not have the
authority to adjudicate any di sputes regarding the
el ection and that disputes will be decided by the
bankruptcy judge. In addition, explain that
creditors have 10 days after the election report is
filed to request the bankruptcy court to resolve any
el ection disputes pursuant to Fed.R Bankr.P. 2003(d)

and that the interimtrustee will becone the
permanent trustee if no such request is filed.

9. | nqui re whet her anyone requests an el ection.

10. |If anyone requests an election, identify who they

are for the record and mark and receive any proofs
of clains and proxies that they tender.
11. I nquire whether anyone objects to the el ection

requests, proofs of clainms, or proxies and, if so,

8



12.

13.

14.

15.

16.

17.

18.

19.

20.

B.

note the identity of the objector and the basis for
the objection. Mark and receive any witten materi al
in opposition to the election requests.

| dentify who intends to vote in the el ection.
Recei ve and mark each voter’s proof of claimand

pr oxi es.

| nqui re whet her anyone objects to any person’s
eligibility to vote. Note the identity of the

obj ector and the basis for the objection. Mark and
receive any witten material in opposition to the
vot er.

Recei ve nonmi nations for trustee fromany party who
has requested the election. Be sure to receive the
address of each candi date.

| nqui re whet her anyone objects to any of the

nom nees’ eligibility and, if so, note the identity
of the objector and the basis for the objection.
Mark and receive any witten material in opposition
to the nom nee.

Allow time for the parties to discuss the nmerits of
t he candi dat es.

Distribute ballots and ask each voter to fill in the
name of the creditor, the anount of the claimvoted,
and the candidate for which the ballot is cast.
Tabul ate the ballots and announce whether there is
any dispute regarding the election. If there is a

di spute, indicate the possible outcones and
reiterate that creditors have 10 days after the

el ection report is filed to request the court to
resolve the dispute. State that a report of disputed
election will be promptly filed with the court by
the United States Trustee. |If there is no dispute,
announce that the United States Trustee will file a
report of undisputed election with the court
identifying the name and address of the elected
trustee. Further, state that the elected trustee has
five days to qualify as trustee by filing his or her
bond in accordance with 11 U S.C. 8§ 322(a).

Proceed to exam ne the debtor or adjourn that

exam nation to a date certain, depending upon the
interests of the parties present.

Thank everyone for their participation in the
process.

Chapter 11 Elections Section 1104(b) of the

Bankruptcy Code and Fed. R Bankr.P. 2007.1 govern the election
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of trustees in chapter 11 cases. Chapter 11 elections should
be conducted |ike chapter 7 elections, with two exceptions.
First, as noted above, a creditor does not necessarily have to
file a proof of claimin order to have an all owabl e and
voteable claim The creditor’s claimneed only be listed in

t he schedul es as not being disputed, contingent, or
unliquidated. If creditors request or attenpt to vote in the
el ecti on based upon the schedul es al one, this fact should be
noted on the record and a copy of the schedul es should be

mar ked as part of the record of the neeting.

Secondly, unlike chapter 7, which permts a person who is
not disinterested to be elected trustee, 8§ 1104(b)
specifically provides that only a “disinterested person” nmay
be elected a chapter 11 trustee. “Disinterested person,” as
defined in 8§ 101(14), nmeans a person that -

a. is not a creditor, an equity security holder, or an
i nsi der;

b. is not and was not an investnent banker for any
out st andi ng security of the debtor;

cC. has not been, within three years before the date of

the filing of the petition, an investnment banker for
a security of the debtor, or an attorney for such an
i nvest ment banker in connection with the offer,
sal e, or issuance of a security for the debtor

d. is not and was not, within two years before the date
of the filing of the petition, a director, officer,
or enpl oyee of the debtor or of an investnent banker
specified in (b) and (c) above; and

e. does not have an interest materially adverse to the
interest of the estate or any class of creditors or
equity security holders, by reason of any direct or
indirect relationship to, connection with, or
interest in, the debtor or an investnent banker
specified in (b) and (c) above, or for any other
reason.

11 U.S.C. § 101(14). Where a chapter 11 election is disputed,
the report of the disputed election nust also contain verified
statenments by each “candi date el ected under each alternative
presented by the dispute, setting forth the person’s
connections with the debtor, creditors, any other party in
interest, their respective attorneys and accountants, the
United States trustee, and any person enployed in the office
of the United States trustee.” Fed.R Bankr.P. 2007.1(b)(3)(B).
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At the nmeeting, the presiding officer should request each
candidate to promptly submt the verified statenent to the
United States Trustee so that the election report can be
promptly filed. Finally, as in chapter 7, unless a request to
resolve the dispute is filed within 10 days of the filing of
the report, the previously appointed trustee will serve as
case trustee. See Fed. R Bank.P. 2007.1(b)(3)(B); but see
American Eagle, 209 B.R 320, 331-33 (finding time limts to
request resolution of election disputes invalid because not
consistent with § 702).

V. Conpleting El ections

A. Conpleting the Chapter 7 Election The chapter 7
el ection process nust be conpleted pronptly after the el ection
has been conducted. |If the election is undisputed, the United
States Trustee nust file a report of undisputed el ection
stating that the election is undisputed and giving the nane
and address of the elected trustee. See Fed. R Bank. P.
2003(d)(1). The United States Trustee also nmust notify the
el ected trustee of his or her selection and how to qualify for
of fice by posting the requisite bond. See Fed.R. Bank.P. 2008.

If the election is disputed, the United States Trustee
must file a report with the court stating that the election is
di sputed. Fed. R Bankr.P. 2003(d)(2) further requires the
report to informthe court of the nature of the dispute and to
list the name and address of any candi date el ected under any
alternative presented by the dispute. Fed.R Bank.P. 2003(b)(3)
al so provides that “in the event of an objection to the anpunt
or allowability of a claimfor the purpose of voting, unless
the court orders otherwi se, the United States trustee shal
tabul ate the votes for each alternative presented by the
di spute and, if resolution of such dispute is necessary to
determ ne the result of the election, the tabulations for each
al ternative shall be reported to the court.” The report of
el ection should be inpartial with all relevant docunents
received at the neeting attached as exhibits. In order to
enhance the objectivity of the report, the United States
Trustee should submt a separate pleading to the court where
recomendat i ons concerning any of the issues raised by the
report are deenmed appropriate No |ater than the date the
report is filed with the court, the United States Trustee nust
mail a copy of the report to any party in interest who
requests it. See Fed.R Bank.P. 2003(d)(2).
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B. Conmpleting the Chapter 11 Election The procedure for
conpleting a chapter 11 trustee election differs fromthe
procedure in chapter 7 in at |east two ways. In chapter 7 the
United States Trustee is not required to request court
approval of a trustee elected in an undisputed election. In
chapter 11, however, the United States Trustee nust file an
application for approval of the elected trustee s appoi nt nent
even if the election is undisputed.

Fed. R Bank. P. 2007.1(b)(3). The application nust be
acconpani ed by a verified statenent of the candi date setting
forth his or her “connections with the debtor, creditors, any
other party in interest, their respective attorneys and
accountants, the United States trustee, and any person

enpl oyed in the office of the United States trustee.”
Fed. R. Bankr. P. 2007.1(c).

Finally, in the case of a chapter 11 disputed el ection,
service of the election report is sonewhat broader than in the
chapter 7 context. In addition to serving requesting parties
ininterest, the United States Trustee is required to mail a
copy of the election report and “each verified statenent to
any party in interest that has nade a request to convene a
meeting under 8 1104(b) or to receive a copy of the report,
and to any conmm ttee appointed under 8 1102 of the Code.”
Fed. R. Bank. P. 2007.1(b)(3)(B).

1. The views expressed in this article are those of the author
and do not necessarily represent the views of, and should not
be attributed to, the U S. Departnent of Justice or the United
States Trustee Program

An earlier version of this article appeared in the 1999
Advanced Chapter 7 Training manual used in San Antonio, Tex.,
and Col unbia, S.C. This updated and revised version reflects
case | aw devel opnments since those training sessions as well as
amendnments to the Federal Rules of Bankruptcy Procedure that
became effective on Decenmber 1, 1999.

Of particular note is anmended Rule 2003(d), which
significantly alters chapter 7 practice. Prior to the
amendnent, parties in interest had 10 days fromthe date of
the creditors’ neeting to file a notion for the resol ution of
an election dispute. Pursuant to the amendnent, parties in
i nterest now have 10 days fromthe date the United States
Trustee’s election report is filed with the court to file a
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nmotion for the resolution of an election dispute. This change

in the rule makes the deadline for noving to resolve an el ection

di spute the sanme in chapter 7 cases as in chapter 11 cases. See Rule
2007.1(b) (3)(B).
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