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The United States Supreme Court’s recent ruling in Kuhnmo
Tire Conpany., Ltd., v. Carm chael, 119 S.C. 1167 (1999),
erased |ingering doubts about whether “technical” expert
testinmony and “scientific” expert testinony are subject to the
sane standards of adm ssibility in federal court. In Kuhno
Tire the Court ruled that the “gatekeeping obligation”
established in Daubert v. Merrell Dow Pharmaceuticals, Inc.
509 U. S. 579 (1993), which requires an inquiry into both
rel evance and reliability, applies not only to scientific
testinmony but to all expert testinmony. It is now clear that
t he Daubert test applies to the testinony of accounting
experts under the Federal Rules of Evidence.

Expert Testi nmony

Federal Rule of Evidence 702 authorizes trial judges to
al | ow expert testinony. The rul e states:

|f scientific, technical, or other specialized
know edge will assist the trier of fact to

under stand the evidence or to determne a fact in
issue, a witness qualified as an expert by

know edge, skill, experience, training, or
education, may testify thereto in the formof an
opi nion or otherw se.

Bef ore the Daubert decision, expert testinony was
primarily evaluated for adm ssibility by using the “general
acceptance” test set forth in Frye v. United States, 293 F.
1013 (App. D.C. 1923). Under that test, expert opinion based
on scientific technique was inadm ssible unless the technique
was generally accepted as reliable in the relevant scientific
conmuni ty.

I n Daubert, the plaintiffs sued to recover for |inb
reduction birth defects that were allegedly sustained as a
result of the nothers’ ingestion of the antinausea drug
Bendectin. To support their case, the plaintiffs presented
ei ght scientific expert witnesses. After extensive discovery,
t he defendant pharmaceutical conpany noved for summary
j udgnment, contendi ng that Bendectin did not cause birth



defects in humans and that the petitioners would be unable to
come forward with any adm ssi ble evidence that it did. The
District Court for the Southern District of California granted
sunmary judgnment, concluding that the plaintiffs’ evidence did
not meet the general acceptance standard for the adm ssion of
expert testinony. Daubert v. Merrell Dow Pharnaceuticals,

Inc., 727 F. Supp 570 (1989). The Court of Appeals for the
Ninth Circuit affirmed, basing its decision in part on Frye.
Daubert v. Merrell Dow Pharmaceuticals, Inc., 951 F.2d 1128
(1991).

The Suprene Court vacated and remanded the decision. The
Court held that:

(1) “General acceptance” is not a necessary precondition
to the adm ssibility of scientific evidence under the
Federal Rul es of Evidence, and

(2) The Federal Rules of Evidence assign to the trial
judge the task of ensuring that expert testinony both
rests on a reliable foundation and is relevant to the
task at hand.

509 U. S. 579, 597.

The Daubert Court suggested the followng four factors to
be considered in assessing the reliability of expert
testinmony:

(1) Wiether a “theory or technique ... can be (and has
been) tested”;

(2) Whether the theory or technique “has been subjected
to peer review and publication”;

(3) Whether, in respect to a particular technique, there
is a high “known or potential rate of error” and whet her
there are “standards controlling the technique’s
operation”; and

(4) Whether the theory or technique enjoys “general
acceptance” within a “relevant scientific comunity.”

Id. at 594.

The Court al so enphasi zed in Daubert that the inquiry
envi sioned by Rule 702 is a flexible one.



Its overarching subject is the scientific validity--and
thus the evidentiary relevance and reliability—of the
principles that underlie a proposed subm ssion. The
focus, of course, nmust be solely on principles and
nmet hodol ogy, not on the conclusions that they generate.

Thr oughout, a judge assessing a proffer of expert
scientific testinony under Rule 702 should al so be
m ndf ul of other applicable rules.

Id at 594-595.

Expansi ve I nterpretation

Daubert clearly established that “general acceptance” was
no longer the standard for the adm ssion of scientific expert
testinmony. It remained uncl ear, however, whether Daubert
applied to all experts or just to scientific experts. This
i ssue was resolved by the Suprenme Court’s decision in Kuhnmo
Tire.

In Kuhno Tire, the question before the Court was whet her
t he Daubert test applied to a tire failure analyst. Kuhnmo Tire
involved a tire bl owout that caused a vehicle to overturn
killing one passenger and injuring others. The tire failure
anal yst intended to testify that the tire failure was the
result of a manufacturer’s defect. Using the Daubert factors,
the trial judge excluded the tire failure analyst’s testinony.
Carm chael v. Sanyang Tire Inc., 923 F. Supp. 1514 (S.D. Al a.
1996) .

The plaintiffs filed a notion for reconsideration. On
reconsi deration, the trial court agreed with the plaintiffs
that the four Daubert factors were illustrative and that other
factors could argue in favor of adm ssibility. The trial court
affirmed its original decision because it found insufficient
i ndications of the reliability of the tire expert’s
met hodol ogy.

The Court of Appeals for the Eleventh Circuit reversed,
noting that the Suprene Court in Daubert explicitly limted
its holding to cover only the “scientific context,” and that
“a Daubert analysis applies only where an expert relies on the
application of scientific principles, rather than on skill- or
experience-based observation.” Carm chael v. Sanyang Tire
Inc., 131 F.3d 1433 (1997).




The tire manufacturer and distributor appealed to the
Suprenme Court. Eighteen am cus briefs were filed, reflecting
the |l egal community’s concern that the Supreme Court’s
deci sion could have a significant effect on litigation. Sonme
am ci argued that the Daubert test would |limt expert
testinmony that relies on specialized know edge derived from
experi ence when such knowl edge cannot be corroborated by
"obj ective" tests; conversely, others contended that such
testimony should be subjected to the Daubert test to preserve
the integrity of the system

The Kuhnmo Tire Court held that Daubert applied to al
expert testinmony and that the trial court did not abuse its
di scretion by applying Daubert to exclude the tire failure
analyst’s testinony. 119 S. C. 1167, 1170-78 (1999). The
Court also noted that the four factors suggested in Daubert
were factors that “may” be used by the trial judge in carrying
out its gatekeeping requirenent. |Id. at 1175. The Kuhnmo Court
enphasi zed that the trial judge was not required to use each
factor in making its decision.

To say this is not to deny the inportance of
Daubert’ s gatekeeping requirenment. The objective of
that requirenment is to ensure the reliability and
rel evancy of expert testinony. It is to nmake certain
t hat an expert, whether basing testinmony upon

pr of essi onal studies or personal experience, enploys
in the courtroomthe sane | evel of intellectual

rigor that characterizes the practice of an expert
in the relevant field. Nor do we deny that, as
stated in Daubert, the particular questions that it
mentioned will often be appropriate for use in
determining the reliability of chall enged expert
testinmony. Rather, we conclude that the trial judge
nmust have consi derable [ eeway in deciding in a
particul ar case how to go about determ ni ng whet her
particul ar expert testinony is reliable. That is to
say, a trial court should consider the specific
factors identified in Daubert where they are
reasonabl e neasures of the reliability of expert
testi nmony.

Id. at 1176.

Concl usi on

It is not yet clear whether Kuhno Tire, by clarifying
Daubert’s applicability, has created a higher or | ower




standard for non-scientific expert testinony. As a result,
attorneys nay attenpt to use Daubert as a weapon agai nst
accountants’ expert testinony, especially testinony that falls
into the gray areas between accounting and ot her disciplines
such as economi cs.



	Kuhmo Tire and the Admissibility of Expert Testimony
	Expert Testimony
	Expansive Interpretation
	Conclusion

