“The Questions Behind the Nunbers”

By J. Christopher Marshall, United States Trustee, Region 1
Chai rman, Chapter 7 Subcommttee

“Subvert the Dom nant Paradigm” the bunper sticker told ne,
as | nunbly followed along in the unending line of traffic. As a

student in the sixties, | liked the idea. But in 2001 I think
nmore in terns of “reformation.” And as a U S. Trustee | think
constantly in terms of bankruptcy and case adm nistration. So,
followng the dictate of a bunper sticker, | asked nyself: What

is the dom nant paradigmin the adm nistration of bankruptcy
estates? And if | could describe it, howwuld | reformit?

Coi nci dental Iy, while thinking about the bunper sticker, |
was carrying in ny briefcase a draft of a thoughtful and thought-
provoki ng white paper titled “Report of the United States Trustee
Program on Chapter 7 Asset Cases,” which I will refer to sinply
as the “Report.”

By the tine you read this, the Report should be in final
formand publicly available. The Report by no means answers, nor
is it intended to answer, the ultimte questions raised above.

It does not describe the prevailing patterns in the

adm ni stration of bankruptcy cases nor does it point a direction
for reformng policy. However, it does provide a starting point
for a discussion of these two issues and it provides the germ of
an idea. What if a group of panel trustees, U S. Trustees, and
representatives of the Executive Ofice studied the Report,
jointly defined what they thought ought to be the dom nant
paradi gm for the adm nistration of chapter 7 bankruptcy cases,
and recomrended best practices to shape case adm ni stration?

The Report was witten by three tal ented nenbers of the
Executive Ofice: Ed Flynn of the Ofice of Research and
Pl anni ng, and Suzanne Hazard and Erna Seals of the O fice of
Revi ew and Oversight. It extracts reports and statistics on
chapter 7 cases filed and cl osed between 1994 and 2000, with
particular focus on activity during the year 2000. It excludes
i nformation on cases closed in Al abanma and North Carolina because
those states are served by bankruptcy adm nistrators. Mich of
the information is extracted fromtrustees’ distribution reports
(TDRs) and the related fornms trustees file when closing a case.
These reports and forns are coll ected and sumari zed in our sem -
annual distribution statistics.?

YEffective July 1, 1999, we adopted a new Form 4 in cooperation
with representatives of the NABT that eventually should all ow
panel trustees and U. S. Trustees alike to extract nore and better



But what does this Report tell us about the current
“paradigni in chapter 7 case adm nistration and, nore to the
poi nt, what questions does it raise for joint discussion and
research? The following is an introduction.

The Basel i ne

Over the |l ast seven years, 70% of bankruptcy cases were
filed in chapter 7, 29% in chapter 13, and less than 1%in
chapter 11.% The nunber of chapter 7 filings increased
dramatically during the last half of the 1990s, peaking in 1998
at 1,036,000 and then declining to approxi mately 859, 000 | ast
year. |In 2001, barring bankruptcy reform we expect
approxi mately 950,000 Chapter 7 filings. The decline in the
nunber of filings for the last two years and the succeedi ng
increase actually follows a clear pattern that dates back at
| east to 1960. The increase and decrease in filings, while not
uniformin every state, did not exhibit significant geographic
differences. Wile sone states showed greater increases or
decreases than others, practically all of themfollowed the sane
basi c trend.
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information. In addition, we anticipate that uniformtransaction
codes, which are scheduled for inplenentation starting in
Decenber of this year, will generate even better data.

“Wiile this is the average for the entire country, a separate
draft report witten by Gordon Bernmant of the Ofice of Research
and Pl anning al so points out the wide disparities in the percent
of chapter 13 cases filed. For exanple, in Tennessee, the
percentage of chapter 13 cases runs from55%to 65% whereas in
Massachusetts it runs from12%to 18%



Asset Cases

The vast majority of chapter 7 cases yield no assets. The
Report does not develop a precise figure for the percentage of
chapter 7 cases that yield assets, because these cases take
| onger to conplete than no asset cases and because nany asset
cases are originally filed under chapter 11 or chapter 13.

Nonet hel ess, the Report allows us to devel op a reasonabl e
estimate of the percentage of asset cases by dividing the filings
for the | ast seven years into the nunber of asset cases closed
during this period. Nationw de, the figure is approximtely
3.6% More tellingly, the nunber of asset cases varies greatly
fromstate to state. This may be due in part to the fact that
exenptions are different fromstate to state, and exenptions
af fect the nunber of asset cases, average case size, and types of
assets adm nistered. But the nunber of asset cases al so varies
within state, fromdistrict to district, and within panels of
trust ees.

The foll owm ng map shows the estimated percentage of asset
cases by state. The variations in the nunber and percent of
asset cases fromstate to state, district to district, and indeed
trustee to trustee raise questions regarding the criteria that
different trustees use to decide whether to adm nister a given
case or particul ar assets.
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Si ze of Cases

Most cases are snall, with under $5,000 in assets, and yet
nost of the noney distributed conmes fromlarge cases, those with



over $500,000 in assets. Between 1994 and 2000, cases with
recei pts of |less than $5,000 accounted for 55% of the cases

cl osed, but only 2.3%of the disbursenents. Conversely, a
relatively small nunber of cases with disbursenments of over

$500, 000-- 3,179 or 1.6% of the cases--accounted for 56.4% of the
noney di stri but ed.

WHERE THE MONEY COMES FROM
ASSET CASES CLOSED 1994 - 2000
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Over the last seven years the nunber of very |arge asset
cases cl osed has been stable, rangi ng between 413 and 470 each
year. As noted above, however, each year these | arge cases
account for between 50%to 60% of the total noney distributed.
Query if this will continue, given that half of these were
originally filed as chapter 11 cases and the nunber of chapter 11
cases has declined by nore than 60% si nce 1991. Wsat is the
significance of this trend on trustee conpensation? Likew se, if
there is a dimnishing nunber of |arge chapter 7 asset cases in
the pipeline due to the decline in the nunber of chapter 11
cases, would trustees find it worthwhile to adm nister nore snal
cases?

Trust ee Conpensati on

Fromthe trustee’ s point of view, the good news is that
total conpensation has nearly doubled in the last six years. O
course the nunber of filings, at least in chapter 7 cases, has
al so doubled. The follow ng chart shows the dollar anounts and
t he sources of that conpensation broken down by these categories:
(1) statutory conpensation orders under 8§ 330; (ii) professional
fees fromself-retention as attorney or accountant; and (iii)
closing fees for each assigned case ($45 until Cctober 1994, and
$60 thereafter).



TRUSTEE FEES AND EXPENSES
CALENDAR YEARS 1994 - 2000
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Cost of Adm nistration

The difference in the cost of adm nistering cases with | ess
t han $50,000 in assets and the cost of admi nistering cases with
nore than $50,000 in assets is not significant. The conbi ned cost
of professional fees, trustee fees, and adm nistrative costs
ranges froma low of 30.9%for the | argest cases to around 38%in
the smal |l er cases. This raises the questions whether the cost of
adm nistration varies significantly with case size and whether it
is efficient or cost-effective to adm ni ster cases of different
si zes.

PROFESSIONAL FEES BY TYPE AND AMOUNT
CALENDAR YEARS 1994 - 2000
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Di stributions by Case Size

Case size affects who gets the noney. 1In the smallest
cases, the largest portion of the noney distributed, as nmuch as
50% goes to unsecured creditors and a m nuscul e percentage, |ess
than 1.2% goes to secured creditors. |In the larger cases, a
much hi gher percent goes to secured creditors, approximtely 33%
and relatively |l ess, about 23% goes to unsecured creditors.

Do the relatively large percentage distributions to
unsecured creditors in the smaller cases indicate that those
cases are worth admnistering, in the interests of both creditor
distributions and efficiency? Wile we do not know what percent
of the clains in those cases is paid, we do know that a
relatively large portion of the noney goes to the unsecured
creditors and that the trustees can adm ni ster those cases
wi t hout incurring disproportionately high adm nistration costs or
trustee or professional fees. And if that can be done in sone
| ocations, why can’t it be done everywhere?
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The Report is encouraging in show ng success in inplenmenting
policy. Once we decide on a policy, such as closing old cases or
reduci ng the nunber of cases with zero return to creditors, we
can inplenent it. For exanple, cases with no distributions to
creditors have decreased steadily over the |ast six years. Cases
Wi th no paynents to creditors conprised 13.2% of the asset cases
closed in 1995, but only 5.1% of the asset cases closed in 2000.



CASES WITH NO PAYMENTS TO CREDITOR
ASSET CASES CLOSED 1994 - 2000
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Note that “no distribution to creditors” was defined to be
exactly that: no distribution to any creditor, whether it be
priority, secured, or general unsecured. To ne, the chart raises
the question as to what types of cases are being adm ni stered
where no noney is paid to any creditor, even secured creditors.

Li kew se, the Report shows that we have nade great progress
i n moving cases. The nunber of cases open 10 or nore years has
declined from 706 in January 1994 to 207 in January 2001, or a
71% decline. (Note that this is down from 3,999 cases as of
April 1992, when the U. S. Trustees started tracking the
statistic.) In addition, cases open nore than three years have
declined from22,404 in April 1992 to 8,792 in January 2001.
These nunbers raise the question whether we shoul d decl are
victory and shift our focus to inproving the quality of
adm ni strati on.

The Report, |like any statistical analysis, raises nore
guestions than it answers, but it provides a starting point for a
di scussion of how we, the panel trustees and the U. S. Trustees,
establish our priorities in the adm nistration of bankruptcy
cases and how we achieve our goals. It also raises the question
that C arkson McDow has frequently asked: How do we currently use
statistics, and how should we use then? Finally, the Report
underscores the inportance of collecting the type of data that we
need in order to discuss these ideas in an objective and inforned
way. The Report should inpel us to exam ne these issues,
communi cate with each other, establish goals, and neasure our
pr ogr ess.

In short, we do not have to subvert the dom nant paradi gm
We can define and determne it.



