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Measuring Means-testing: It's Al in the Wrds

The maj or bankruptcy reformbills, (H R 3150 and S. 1301) seek to
shift petitioners with relatively high incones into repaynent plans in
chapter 13 or dismss thementirely from bankruptcy. Both bills
measure projected debtor incone agai nst national nedian incone as a
threshold for finding eligibility for chapter 7. But subtle differences
in wordi ng between the two bills can have significant consequences
regardi ng the nunber of debtors who would be excluded from chapter 7.
The inmportant terns that distinguish the bills are “famly,”
“househol d,” and “earner.”

The House bill is based on “national nedian famly inconme”
(enmphasi s added) and specifically refers to the definition used by the
Bureau of the Census. By contrast, the inconme threshold in the Senate
bill is based on “national nedi an househol d i ncone” (enphasis added),
and does not provide a definition of this term W estinmate that under
the incone thresholds created by the Senate bill approximately 118, 000
nore debtors per year would be |liable for conversion or dismssal than
under the incone thresholds created by the House bill. The reason for
the difference is the |l arge nunber of single filers, living al one,
whose inconmes fall between the Senate and House incone threshol ds.

The Language of H. R 3150

As passed by the House on June 10, 1998, H R 3150 creates new
Bankrupt cy Code Section 109(h), which establishes a three-prong neans
test for determ ning a consuner debtor’s eligibility for chapter 7.
The first prong of the test is the calculation of the difference
bet ween the debtor’s “current nonthly total income”--which the bil
defines in an anendnent to Section 101--and national nedian incone.

A debtor is considered to have incone available to pay creditors
“if the individual, or, in a joint case, the individual and the
i ndi vi dual ’ s spouse conbi ned. .. have—-

(A) current total income of not |ess than the highest
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national nedian fam |y incone reported for a famly of equa
or |esser size, or, in the case of a household of 1 person,
of not less than the national nedian household incone for 1
earner...."[enphasis added].?

This |l anguage is clarified in a new subsection of Section 101,
whi ch reads as foll ows:

“(40A) ‘national nedian famly inconme’ and ‘national nmedian
househol d i ncone for 1 earner’ shall mean during any cal endar
year, the national nmedian famly incone and the nationa

medi an househol d i ncome for 1 earner which the Bureau of the
Census has reported as of January 1 of such cal endar year for
t he nost recent previous cal endar year;”

This | anguage directs us to incone Tables 4 and 1 published
annual ly by the Bureau of the Census. Table 4 includes a breakdown of
medi an i ncones by “size of famly,” ranging fromtwo persons to seven
persons or nore. Fam |y nedian i ncome grows between size two and size
four, and then falls off.

H R 3150 pernmits debtors in famlies sized five or nore to use
the nedian incone of famly size four. In 1996, for exanple, debtors
claimng famlies of size four or greater would subtract $4,293 from
their current nonthly total incones to determne if they have incone
avai l able to pay creditors under the first prong of the neans test.

The fact that Table 4 establishes the mninmmsize of a “famly”
as two persons gives rise to HR 3150's instruction to consider
“national medi an household inconme for 1 earner” for a debtor who clains
no famly. This instruction points to Census Table 1, “Medi an | ncones
of Househol ds by Sel ected Characteristics...,”? which includes a val ue
for househol ds of size one.

Table 1 al so presents nedi an i nconmes for different nunbers of
earners within a household, and it is to this |ist that the House
| anguage apparently directs us. This is an inportant distinction. The
1996 national nedian nonthly incone for a one-person household was

Z This language is repeated without change in amendnents to
Section 1325(a), where the inconme test is applied to determ ne
whet her a debtor’s chapter 13 plan shall be not |ess than five
years (for debtors who exceed the threshold) or not |ess than
three years (for debtors who do not).

¥ Appendix A to the incone tables states: “Househol ds consist of
all persons who occupy a housing unit.... A household includes
the related fam |y nenbers and all the unrel ated persons, if any,
such as | odgers, foster children, wards, or enployees who share
t he housing unit. A person living alone in a housing unit or a
group of unrelated persons sharing a housing unit as partners is
al so counted as a househol d.”



$1,491, but the national nmedian nonthly income for one earner in a
househol d was $2, 325. %

Putting these references together, and still using 1996 data for
pur poses of exanple, the House bill establishes the follow ng val ues
for national nedian nonthly inconmes: Household of Size One, $2,325;
Househol d of Size Two, $3,006; Household of Size Three, $3,676; and
Househol d of Size Four or greater, $4,293. A debtor whose current
nmonthly total incone falls bel ow these thresholds would not, by virtue
of gross inconme, be liable for dism ssal or involuntary placenent into
chapter 13.

Finally, note that Section 109(h) does not require spousal incone
to be included in the current nonthly total income of a debtor who does
not file jointly.

The Language of S. 1301

The Senate bill places its inconme thresholds in Bankruptcy Code
Section 707. Significantly, S. 1301 permts creditors to request or
suggest dism ssal or, with the debtor’s consent, conversion into
chapter 13. A new provision, Section 707(b)(5), limts creditors as
foll ows:

“(5) However, a party in interest may not bring a notion
under this section if the debtor and the debtor’s spouse
conbi ned, as of the date of order for relief, have current
monthly total incone equal to or |ess than the national

medi an househol d nonthly incone cal culated on a nonthly basis
for a household of equal size. However, for a household of
nore than four individuals, the nmedian inconme shall be that
of a household of 4 individuals, plus $583 for each
addi ti onal nenber of that househol d.”

“Househol d” is not defined in the Bankruptcy Code, and S. 1301
does not provide a definition. It is unlikely that the Senate intends
to bind bankruptcy courts to the expansive definition used by the
Bureau of the Census (see Footnote 3)—for exanple, to permt a chapter
7 debtor to shelter income by increasing household size with boarders
or the debtor’s enployees. The bill’s | anguage apparently directs us to
househol d i ncones as reported in Table 1, but only for househol d sizes
up to four

As noted above, the national nedian inconme for all househol ds of
size one is markedly smaller than for households with one earner. The
result is that the incone threshold for single filers living alone is

¥ The legislation could as well have directed us to the part of
Table 4 that lists earners wwthin famlies. Table 4 reports 1996
nati onal nedian inconme for one-earner famlies as $2, 365 per
nonth, which is only $40 nore than the value for a one-earner
househol d.



$834 per nonth less under S 1301 than it is under HR 3150. On the

ot her hand, for househol ds of size greater than four, S 1301's addition
of $583 nmonth for each additional nenber creates incone thresholds
consi derably larger than those in H R 3150.

Note also that S. 1301 requires spousal incone to be included in
current nonthly total income wthout reference to whether the
bankruptcy case is filed jointly. This marks another distinction
bet ween the Senate and House provi sions.

The follow ng table summari zes the nonthly national incone
t hreshol ds established in the two bills for sizes one through five.

SI ZE H R 3150 S. 1301
1 $2, 325 $1, 491
2 $3, 006 $3, 107
3 $3, 676 $3, 735
4 $4, 293 $4, 284
5 $4, 293 $4, 867

As noted, the allowance under H R 3150 reaches a naxi mum at
$4,293 irrespective of further growh in famly size, while the
al l omance under S. 1301 grows linearly with each increase in household
size. So, for exanple, for a household of eight the Senate bill allows
a nonthly income of $6,616, while the House bill allows a nonthly
i ncome of $4,293, before creditors could request or suggest that a
debtor’s petition should be dism ssed for abuse.

VWhat di fference do these differences make?

Al'l else equal, the incone thresholds specified in S. 1301 w |
make many nore debtors liable for dismssal or conversion into chapter
13 than those specified in H R 3150.

There is a preponderance of Iow inconme single filers in the
popul ati on of debtors. Prelimnary work in our office suggests that
approxi mately 38% of current chapter 7 debtors nationw de claim
househol ds of size one, and nearly one-third of these have a gross
nonthly i ncome between $1,491 and $2,325. Thus, with Chapter 7 filings

runni ng at about one mllion per year, approximtely 125,000 woul d be
liable for dismssal or conversion under the Senate bill but not the
House bill.

The nore generous inconme thresholds for larger famlies in S. 1301
woul d have al nbst no offsetting effect upon the total nunber of cases
liable for dism ssal or conversion into chapter 13. W estinmate that,
national ly, approximtely 7,000 debtors in famlies size two or nore
have i ncones between the different threshol ds established by the House
and Senat e.



Putting the estimtes together, we conclude that S. 1301 would
subj ect approximately 118,000 nore chapter 7 filers to the possibility
of conversion or dismssal than H R 3150 woul d.

As noted, the bills also provide different treatnents of spousal
i ncone. H R 3150 includes spousal inconme only in joint filings, while
S. 1301 includes it without regard to joint filing. In our experience,
very few married debtors who file as individuals include spousal incone
on their income schedules at the tinme of filing. It is reasonable to
believe that there is nore spousal inconme in the popul ati on of
individual filers than is reported. It is, however, inpossible to
estimate the inpact of this difference between the bills by review ng
information readily avail abl e.

Concl usi on

The difference between the bills’ treatnent of gross inconme has
inplications for the adm nistration of the bankruptcy system by courts,
private trustees, United States Trustees, and practitioners. For
exanpl e, under the Senate proposal, the nunmber of conversions to

chapter 13 will depend on the aggressiveness of the parties in
interest, especially major creditors, in pursuing actions under § 707.
Debtors’ attorneys will no doubt contest these actions in many cases,

or attenpt to prevent them by preparing materials show ng the court

t hat special circunstances support allowi ng the debtor to remain in
chapter 7. Chapter 7 trustees and United States Trustees will also
have roles to play in these disputes. It is certainly not too soon for
the courts and the trustee communities to do some contingency pl anning
in preparation for the adm ni strative consequences of neans testing for
chapter 7 petitioners.



