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Most of us hold our fellow bankruptcy practitioners in high
regard. W view themas intelligent, ethical, hard working, and
talented. Certainly the readers of this Journal are anong those
truly interested in the | aw and professi onal devel opnent.

It comes as no surprise, then, that many practitioners were
unsettled by certain provisions in the pendi ng bankruptcy reform
| egislation that seemtargeted at requiring the performance of
duties that should be second nature to attorneys.

As defined in the legislation, for exanple, “debt relief
agency”? includes a debtor’s attorney. A debt relief agency nust
not fail to performthe work it promsed to perform It nust not
make m srepresentations to a debtor, and it nust not fail to
advi se a debtor of his or her options.?¥

Mor eover, the proposed bill would require debtor’s counsel
to certify that counsel has fully advised the debtor of the |egal
effect of any reaffirmati on agreenment.? Additionally, the bill
woul d render debtor’s counsel liable for failing to “perforni] a
reasonabl e investigation into the circunstances that gave rise to
the petition, pleading or witten notion.”?

These and ot her proposals are not intended to address
provi sions of the current Bankruptcy Code that proponents see as
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t 00 generous or subject to abuse. They are not intended to alter
the substantive rights of debtors and creditors. Nor do they seem
intended to directly address debtor m sconduct. |nstead, they
address sonething that is taken for granted under the current
Bankruptcy Code: attorney professionalism They mandate the type
of attorney conduct that clients should al ready have been able to
count on.

I n doing so, these provisions certainly indicate that
Congress thinks attorneys--and, to be frank, debtors’ attorneys--
are not doing their jobs.

Like it or not, there is considerable reality behind that
perception. At any given Section 341 cal endar, you nmay see any or
all of the follow ng:

. Attorneys who do not know their clients and ask themto
identify thensel ves.

Attorneys who are rude to their clients.

Clients obviously unprepared to testify.

Schedul es that contain internal inconsistencies.
Schedul es that contain clearly incorrect information,
such as clothing valued at zero dollars and “average”
bank bal ances.

. Schedul es that significantly predate the filing.

. Budgets that are inconplete or not credible on their
face.

. Debtors with mnimal debt who are probably not well
served by bankruptcy.

. Chapter 13 plans that are not mathematically possible.

. I1'l-advised reaffirmations.

. And the |ist goes on.

Beyond the anecdotal, there is objective evidence of a
problem 1n 1999, Bankruptcy Judge Steven W Rhodes of the
Eastern District of Mchigan conducted a |limted study dealing
solely with the accuracy of filed schedul es and statenents of
affairs,.? The study tested for 20 specific types of errors,
pl us one category of mscell aneous problens. Al errors had to be
apparent fromthe face of the filings. For exanple, a filing that
di scl osed a pensi on expense but no pension interest would be
considered to have an error.? Similarly, a filing that

9St even W Rhodes, An Enpirical Study of Consunmer Bankruptcy
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identified the debtor as a renter but disclosed no security
deposit woul d be considered erroneous. ¥

No attenpt was nade to go beyond the docunents thensel ves. ¥
As a result, the data are both over- and under-inclusive. In the
cases of renters who did not disclose security deposits, for
i nstance, the data may have included renters who actually did not
have security deposits—although that does not dimnish the
significance of the eye-popping finding that “81% of debtors
payi ng rent disclosed no security deposit.”

On the other hand, the study dealt solely with questions
that were inconpletely or inconsistently answered. It did not
attenpt to discover responses that were otherw se incorrect or
assets that were otherwse omtted. Nor did it deal with problens
that could not be discerned fromthe face of the documents. A
nunber of the 200 cases exam ned very |ikely contained ot her
pr obl ens.

Even given these uncertainties, the results are sobering.
The study found that 198 of 200 cases exam ned had at | east one
di scl osure problem or presunptive error, with an average of 3.4
probl ens or errors per case.

The inport of the study is not what, if anything, it reveals
about debtor honesty, but what it says about the conpetence of
counsel . ¥ Debtors were represented in all cases. Ninety-nine
percent of these cases had inconsistencies apparent on their
faces. The problens were not noticed by counsel.

And the study dealt only wth the sinplest aspect of
bankruptcy: filling out the forns. The inplications for the
quality of the individual |egal advice given debtors is
di sheart eni ng.

¥1d. at 665.
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¥ | ndeed, Judge Rhodes is careful to note that the Oificia
Forms, thenselves, are a source of confusion and, even if that
were not the case, certain of the disclosure requirenents are

“unrealistic and unnecessary.” |d. at 653.
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It is tenpting to see the source of the problemas econom c.
There are significant pressures on debtors’ counsel. Consumers on
the brink of bankruptcy do not want to or cannot spend a great
deal on attorneys’ fees. Sone counsel feel conpetitive pressure
from bankruptcy petition preparers. Interestingly, though, Judge
Rhodes found no correl ati on between the nunber of errors and fees
charged. ¥

The probl em of poor--but |ess than disastrous--Iegal service
is difficult to deal with under current law. Courts are
under st andably reluctant to take action against debtors for
problens |ikely caused by their attorneys. In cases where courts
do act, there are a variety of renedies avail able. Courts may
condition, tenporarily enjoin, or permanently bar attorneys from
appearing in front of them?¥ Severe renedies are for egregious
acts, however, and are not generally enpl oyed for sinple sloppy
practice.

The nost conmon renedy i s disgorgenent or reduction of fees
under Section 329 of the Bankruptcy Code. Although the burden of
poor representation often falls nost heavily on debtors and
chapter 7 and 13 trustees, the anounts involved in individual
consuner cases are usually too small to nmerit an objection to
fees. Therefore, the U S. Trustee is often the nost active entity
in the area, and nost U S. Trustee activity of this type to date
has been directed agai nst sonmething nore than routine
I naccur aci es.

The proposed | egislation would have addressed the issue of
i naccurate filings head on by requiring that attorneys nake sone
sort of inquiry, thereby, at a mninmum assuring filings that
were not inprobable or inpossible on their face. It m ght even
have served to inprove the | evel of service and care given to
many debtors’ cases. Absent the legislation, the only reasonabl e
prospect of dealing with the issue is systematic action by U S
Trustees on a district by district basis.

In the past, the bar, the bench, and the U S. Trustee
Program have nade earnest efforts to deal with the nost unethica
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practitioners. W have not been as successful at addressing nore
general problens associated with debtor practices. Over the next
year, U S. Trustee offices wll begin |ooking at these and
simlar issues nore closely. We hope that with the help of panel
trustees, standing trustees, and the bar, inprovenments wll be
made so debtors can rely upon the diligence and professionalism
of their |egal counsel.



