BANKRUPTCY BY THE NUMBERS

ESTI MATI NG MEANS- TESTED CHAPTER 13 CASE Yl ELDS FROM CURRENT CHAPTER 13
PERFORMANCE

Ed Fl ynn
Executive Ofice for U S. TrusteesY
and
Gor don Ber mant
Bur ke, Virginia

Sonme researchers have estimated that current chapter 7 debtors
could contribute from$3 billion to $5.1 billion annually in paynment of
unsecured debt if required to file chapter 13. (W will call such
debtors “means-tested chapter 13 debtors”) These estimtes becane
controversi al when other researchers estimted the avail abl e annual
yield to be under $1 billion.?

Nunbers in the billions are hard for nost of us to work with, so
it helps to have sonme sinple yardsticks. Basically, any estimate of
the potential yield to unsecured creditors cones down to the product of
two nunbers-- the nunber of debtors who would be nmeans tested into
chapter 13, and the average anount they would pay to their unsecured
creditors. The product of these two nunbers nust equal $3 billion to
reach the lower range of the estinmates in the higher yield studies,
whet her this nmeans that the system has 3,000 debtors each paying an
average of $1 million, or 1 mllion debtors each paying $3, 000, or
sonet hing in between these extrenes.

In last nonth’s colum we reported that during the 12 nonths
endi ng Septenber 30, 1998, chapter 13 estates returned approxi mately
$540 mllion to unsecured creditors.? More than five times this
amount woul d be needed fromthe nmeans-tested cases to raise $3 billion
per year. In this colum we use this information and a few key

¥The opi ni ons expressed here are those of the authors and do not
necessarily reflect the positions of the U S. Trustees or the
Depart ment of Justice.
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See for exanple General Accounting Ofice, Personal Bankruptcy:
Anal ysis of Four Reports on Chapter 7 Debtors’ Ability to Pay.
GAQ GED>-99- 103 (June, 1999), & Personal Bankruptcy: A Report on
Petitioners’ Ability-to-Pay. Mchael Staten & John Barron, Credit
Research Center, (Cct. 1997).

¥Thi s anount does not include contributions from Al abanma and
North Carolina, which are not served by the U S. Trustee Program
Bot h of these states have very active chapter 13 practi ces,
however, which presumably make substantial contributions back to
unsecured creditors.



assunptions to answer the follow ng question: is there any conceivable
scenario that would generate the return to unsecured creditors that has
been prom sed by sone advocates of neans testing? W concl ude that
there is not.

AVERACGE PAYMENT PER CASE: As noted above, during FY 1998 approxi mately
1 mllion chapter 13 debtors repaid $540 million in unsecured debt:
thus the average yield per debtor was about $540. This nunber
represents the average paid through any chapter 13 case that was open
during the year. Qur estimate of the average paynent to unsecured
creditors over the life of a chapter 13 case is $1,618.4 |f we assune
t hat neans-tested chapter 13 debtors would provide the sanme average
yield, it would require approximately 1.85 mllion debtors per year to
return $3 billion. This is approximately tw ce the nunber of chapter 7
cases that are now filed nationw de per year.

However, we know that, in general, the debt profiles of chapter 7
debtors are nore highly | oaded with unsecured debt, and that a | ower
percent age of chapter 7 debtors have secured and priority debts |isted
in their schedules.? W night reasonably relax the first assunption,
therefore, and |l et the paynents to unsecured creditors by nmeans-tested
chapter 13 debtors hypothetically increase to 2, 3, or even 5 tines the
yield fromcurrent chapter 13 debtors. If we assunme (rather
optimstically) that the return will be 5 tinmes as high, the average
yield to unsecured creditors will be approximtely $8,090 per case. To
raise $3 billion per year would require about 370,000 cases per year,
about 40% of current chapter 7 filings.

NUVBER OF MEANS TESTED DEBTORS: No one has suggested that 40% of
current chapter 7 debtors would be forced into chapter 13 under neans
testing. The estimtes have ranged between 3.6% and 15% assuning no
pre- bankruptcy planning by debtors. Less than 20% of current chapter 7
debtors exceed the various income thresholds in HR 833 and S. 625. A
hi gh proportion of these debtors would remain eligible for chapter 7
after an expense analysis. Based on our research, we can see no
scenario in which even 10% of debtors would be neans-tested into
chapter 13. In fact, we feel that even an estinmate of 5% of current
chapter 7 debtors being neans-tested into chapter 13 woul d be
optimstic.

I f we assune that 10% of present chapter 7 debtors are forced into
chapter 13, the average paynent to unsecured creditors per case would
have to be $32,360 to raise $3 billion-20 tines the current chapter 13
per case average. This figure increases to 40 tines the chapter 13

¥ W make this rough estimate by dividing total payments to
unsecured creditors in 1998 by average annual filings between
1995 and 1999. Both figures in this equation do not include cases
or receipts for chapter 13 cases in Al abama and North Carolina.

ISt aten & Barron, supra n.?2.



case average if the nunber of neans-tested cases is assuned to be 5%

Clearly, there is sonething wong here. It is rather unrealistic
to posit that any bankruptcy systemis going to generate enough debtors
payi ng enough noney to unsecured creditors to generate $3 billion per

year. \Whatever may be the virtues of nmeans-testing and essentially
mandatory chapter 13 cases, there is little hope that they wll
generate several billion dollars or nore per year in paynents to
unsecured creditors.



