
18

45 CFR Subtitle A (10–1–03 Edition)§ 5.2

what records are available for public 
inspection; why some records are not 
released; and your right to appeal and 
then go to court if we refuse to release 
records.

§ 5.2 Policy. 
As a general policy, HHS follows a 

balanced approach in administering 
FOIA. We not only recognize the right 
of public access to information in the 
possession of the Department, but also 
protect the integrity of internal proc-
esses. In addition, we recognize the le-
gitimate interests of organizations or 
persons who have submitted records to 
the Department or who would other-
wise be affected by release of records. 
For example, we have no discretion to 
release certain records, such as trade 
secrets and confidential commercial in-
formation, prohibited from release by 
law. This policy calls for the fullest re-
sponsible disclosure consistent with 
those requirements of administrative 
necessity and confidentiality which are 
recognized in the Freedom of Informa-
tion Act.

§ 5.3 Scope. 
These rules apply to all components 

of the Department. Some units may es-
tablish additional rules because of 
unique program requirements, but such 
rules must be consistent with these 
rules and must have the concurrence of 
the Assistant Secretary for Public Af-
fairs. Existing implementing rules re-
main in effect to the extent that they 
are consistent with the new Depart-
mental regulation. If additional rules 
are issued, they will be published in the 
FEDERAL REGISTER, and you may get 
copies from our Freedom of informa-
tion Officers.

§ 5.4 Relationship between the FOIA 
and the Privacy Act of 1974. 

(a) Coverage. The FOIA and this rule 
apply to all HHS records. The Privacy 
Act, 5 U.S.C. 552a, applies to records 
that are about individuals, but only if 
the records are in a system of records. 
‘‘Individuals’’ and ‘‘system of records’’ 
are defined in the Privacy Act and in 
our Privacy Act regulation, part 5b of 
this title. 

(b) Requesting your own records. If you 
are an individual and request records, 

then to the extent you are requesting 
your own records in a system of 
records, we will handle your request 
under the Privacy Act and part 5b. If 
there is any record that we need not re-
lease to you under those provisions, we 
will also consider your request under 
the FOIA and this rule, and we will re-
lease the record to you if the FOIA re-
quires it. 

(c) Requesting another individual’s 
record. Whether or not you are an indi-
vidual, if you request records that are 
about an individual (other than your-
self) and that are in a system of 
records, we will handle your request 
under the FOIA and this rule. (How-
ever, if our disclosure in response to 
your request would be permitted by the 
Privacy Act’s disclosure provision, 5 
U.S.C. 552a(b), for reasons other than 
the requirements of the FOIA, and if 
we decide to make the disclosure, then 
we will not handle your request under 
the FOIA and this rule. For example, 
when we make routine use disclosures 
pursuant to requests, we do not handle 
them under the FOIA and this rule. 
‘‘Routine use’’ is defined in the Privacy 
Act and in Part 5b). If we handle your 
request under the FOIA and this rule 
and the FOIA does not require releas-
ing the record to you, then the Privacy 
Act may prohibit the release and re-
move our discretion to release.

§ 5.5 Definitions. 
As used in this part, 
Agency means any executive depart-

ment, military department, govern-
ment corporation, government con-
trolled corporation, or other establish-
ment in the executive branch of the 
Federal Government, or any inde-
pendent regulatory agency. Thus, HHS 
is an agency. A private organization is 
not an agency even if it is performing 
work under contract with the Govern-
ment or is receiving Federal financial 
assistance. Grantee and contractor 
records are not subject to the FOIA un-
less they are in the possession or under 
the control of HHS or its agents, such 
as Medicare health insurance carriers 
and intermediaries. 

Commercial use means, when referring 
to a request, that the request is from 
or on behalf of one who seeks informa-
tion for a use or purpose that furthers 
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