PART C - PREAWARD REFPRESENTATIONS, CERTIFICATIONS AND WARRANTIES

Artlcle 25. REPRESENTATIONS AND WAREANTIES OF OFFEROR
In submitting an offer, offercr represents and warrants that:

(a) If the offer is for the sale of amn agricultural commodity to
Agency, (1) it is an established manufacturer of the particular commodity
sought by Agency, or (2) if newly entering into such manufacturing
activity, has made all necessary prior arrangements for space, equipment,
and personnel to perform the manufacturing operations required for
contract performance, or (3) is a regular dealer already established in a
going business regularly dealing in the commodity or in the principal
components of the commodity sought by Agency.

(b) If the offer is for the servicing of an agricultural commodity
owned by Agency, (1) offeror is regularly engaged in providing the kind
of service sought by Agency, or (2) if newly entering into providing such
service, has made all necessary arrangements for space, equipment, and
personnel to perform rhe service sought by Agency.

(¢) Each end product is a domestic source end product as defined in
Article 49; components of unknown origin have been considered to have
been mined, produced, or manufactured outside the United States; and each
component which the announcement requires to be wholly produced in the
United States was so produced.

Article 26. SMA11l DISADVANTAGED BUSINESS CONCERN REPRESENTATION

Offeror shall state in the offer whether it is a small disadvantaged
business concern as defined in Article 45.

Axticle 27. WOMEN-OWNED SMALL BUSINESS REPRESENTATION

Offeror shall state in the offer whether the concern is a woman—owned
small business concern, as defined in Article 42.

Article 28. SMALL BUSINESS AND SMALL DISADVANTAGED BUSINESS
SUBCONTRACTING PLAN (DEVIATION)

(Applicable to contracts which offer subcontracting opportunities and
which eaceed $500,000.)

(a) This article does not apply to small business concerns.

(b) "Commercial product,” as used in this article, means a product in
regular production that is sold in substantial quantities to the general
public and/or industry at established catalog or market prices. It also
means a product which, in the opinion of the Contracting Officer, differs
only insignificantly from the Contractor's commercial product.
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"Subcontract,” as used in this article, means any agreement
{other than one involving an employer—employee relationship) entered into
by a Federal Goverument prime contractor or subcontractor calling for
supplies or services requlred for performance of the contract or
subcontract.

(c) The offeror acknowledges that it is aware of the subcontracting
plan requirement in this provision; and if aelected for award, will
submit within 20 days or such time as specified by the Contracting
Officer a subcontracting plan that will afford the maximum practicable
opportunity to participate in the performance of the contract to small
and small disadvantaged concerns.

(d) The subcontracting plan shall include the following:

(1) Goals, expressed in terms of percentages of total planned
subcontracting dollars, for the use of small business concerns and small
disadvantaged business concerns as subcontractors. The offeror shall
include all subcontracts that contribute to contract performance, and may
include a proportlomate share of products and services that are normally
allocated as indirect costs.

(2) A statement of-—

(i) Total dollars plamned to be subcontracted;

(i1) Total dollars planned to be subcontracted to small business
concerns; and

{111) Total dollars planned to be subcontracted to small
disadvantaged business concerns.

(3) A description of the principal types of supplies and services
to be subcontracted, and an identification of the types planned for
subcontracting to (i) small business concerns and (ii) small
disadvantaged business concerns.

(4) A description of the method used to develop the subcontracting
goals in (1) above.

(5) A description of the method used to identify potential sources
for solicitation purposes (e.g., existing company source lists, the
Procurement Automated Source Syatem (PAS5) of the Small Buslness
Administration, the National Minority Purchasing Council Vendor
Information Service, the Research and Information Division of the
Minority Business Development Agency in the Department of Commerce, or
small and small disadvantaged business concerns trade assoclations).

(6) A statement as to whether or not the offeror included indirect
costs in establishing subcontracting goals, and a description of the
method used to determine the proportionate share of indirect costs to be
incurred with (1) small business concerns and (ii) small disadvantaged
business concerns.

(7) The name of the individual employed by the offeror who will
administer the offeror's subcontracting program, and a description of the
duties of the individual,



(8) A description of the efforts the offeror will make to assure
that small business concerns and small disadvantaged business concerns
have an equitable opportunity to compete for subcontracts.

(9) Assurances that the offeror will include the article in this
contract entitled “Utilization of Small Business Concerns and Small
Disadvantaged Business Concerns” in all subcontracts that offer further
subcontracting opportimities, and that the offeror will require all
subcontractors (except small business concernus ) who receive subcontracts
in excess of $500,000 to adopt a plan similar to the plamn agreed to by
the offeror.

(10) Assurances that the offeror will (i) cooperate in any studies
or surveys as may be required, (ii) submit periodic reports in order to
allow the Government to determine the extent of compliance by the offeror
with the subcontracting plan, (iii) submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and/or SF 295, Summary
Subcontract Report, in accordance with the instructions on the forms, and
(iv) ensure that its subcontractors agree to submit Standard Formes 294
and 295.

(11) A recitation of the types of records the offeror will maintain
to demonstrate procedures that have been adopted to comply with the
requirements and goals in the plam, including establishing source lists;
and a description of its efforts to locate small and small disadvantaged
business concerns and award subcontracts to them., The records shall
include at least the following (on a plant-wide or company—wide basis,
unless otherwise indicated):

(i) Source lists, guides, and other data that identify small
and small disadvantaged business concerms.

(1i) Organizations contacted in an attempt to locate sources
that are small or small disadvantaged business concerns.

(111} Records on each subcontract solicitation resulting in an
award of more than $100,000, indicating (A) whether small business
concerns were solicited and if not, why not, (B) whether small
disadvantaged business concerns were solicited and if not, why not, and
(C) if applicable, the reason award was not made to a small business
concern,

(iv) Records of any outreach efforts to contact (A) trade
associations, (B) business development organizatioms, and (C) conferences
and trade fairs to locate small and small disadvantaged business sources.

{v) Records of internal guidance and encouragement provided to
buyers through (A) workshops, seminars, training, etc., and (B)
moni toring performance to evaluate compliance with the program's
requirements.

(vi) On a coatract-by-contract basis, recorde to support award
data submitted by the offeror to the Government, including the name,
address, and business size of each subcontractor. Contractors having
company or division=—wide annual plans need not comply with this
requirement.

(e} In order to effectively implement this plan to the extent
consistent with efficient contract performance, the Contractor shall
perform the following functioms:



(1) Assist small business and small disadvantaged business
concerns by arranging solicitations, time for the preparation of bids,
quantities, specificarions, and delivery schedules so as to facilitate
the participation by such concerns, Where the Contractor's 1listrs of
potential small business and small disadvantaged subcontractors are
excessively long, reasonable effort shall be made to give all such small
business concerns an opportunity to compete over a period of time.

(2) Provide adequate and timely consideration of the
potentialities of small business and small disadvantaged business
concerns in all "make-or-buy” decisions.

(3) Counsel and discuss subcontracting opportunities with
representatives of small and small disadvantaged business firms.

(£) A master subcontracting plan on a plant or division-wide basis
which contains all the elements required by {d) above, except goals, may
be incorporated by reference as a part of the subcontracting plan
required of the offeror by this article; provided, (1) the master plan
has been approved, (2) the offeror provides coples of the approved master
plan and evidence of its approval to the Contracting Officer, and (3)
goals and any deviations from the master plan deemed necessary by the
Contracting Officer to satisfy the requirements of this contract are ser
forth in the individual subcontracting plan.

(8)(1) If a commercial product is offered, the subcontracting plan
required by this article may relate to the offeror's production
generally, for both commercial and noncommercial products, rather than
solely to the Govermment contract, In these cases, the offeror shall,
with the concurrence of the Contracting Officer, submit one company-wide
or division-wide annual plan,

(2) The annual plan shall be reviewed for approval by the Agency
awarding the offeror its first prime contract requiring a subcontracting
plan during the fiscal year, or by an agency satisfactory to the
Contracting Officer.

(3) The approved plan shall remain in effect during the offeror's
fiscal year for all of the offeror's commercial products,

(h) Pricr compliance of the offeror with other such subcontracting
plans under previous contracts will be considered by the Contracting
Officer in determining the responsibility of the offeror for award of the
contract,

(1} The failure of the Contractor or subecontractor to comply in good
faith with (1) the article of this contract entitled "Utilization of
Small Business Concerns and Small Disadvantaged Business Concerns,” or
(2) an approved plan required by this article, shall be a material breach
of the contract.

Article 29, LABOR SURPLUS AREA SUBCONTRACTING PROGRAM

(Applicable to contracts which offer subcontracting opportunities and
which exceed $500,000.)

(a) See the Utilization of Labor Surplus Area Concerns article of
this contract (Article 44) for applicable definitionms.
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(b) The Contractor agrees to establish and conduct a program to
encourage labor surplus area (LSA) concerns to compete for subcontracts
within their capabilities when the subcontracts are consistent with the
efficient performance of the contract at prices no higher than obtainable
elsewhere. The Contractor shall--~

(1) Designate a liaison officer who will (i) maintain liaison with
authorized representatives of the Govermment on 1.8A matters, {(ii)
supervise compliance with the Utilization of Labor Surplus Area Concerns
article, and (iii) administer the Contractor's labor surplus area
subcontracting program;

(2) Provide adequate and timely consideration of the
potentialities of LSA concerns in all make-or-buy decisions;

{(3) Ensure that LSA concerns have an equitable opportunity to
compete for subcontracts, particularly by arranging solicitations, time
for the preparation of offers, quantities, specifications, and delivery
schedules so0 as to facilitate the participation of LSA concerns;

{(4) Include the Utilization of Labor Surplus Area Concerns article
in subcontracts that offer substantial LSA subcontracting oppotrtunities;
and

(5) Maintain records showing (i) the procedures adopted and (1i)
the Contractor's performance, to comply with this article. The records
will be kept available for review by the Government until the expiration
of 1 year after the award of this contract, or for such longer period as
may be required by any other article of this contract or by applicable
law or regulatioms.

(¢) The Contractor further agrees to insert in any related
subcontract that may exceed $500,000 and that contains the Utilization of
Labor Surplus Area Concerns article, terms that conform substantially to
the language of this article, ineluding this paragraph (c¢), and to notify
the Contracting Officer of the names of subcontractors.

Article 30, CERTIFICATE OF INDEPENDENT PRICE DETERMINATION

(a) The offeror certifies that--

(1) The prices in the offer have been arrived at independently,
without, for the purpose of restricting competition, any consultation,
communication, or agreement with any other offeror or competitor relating
to (1) those prices, (ii) the intention to submit an offer, or (iii) the
methods or factors used to calculate the prices offered;

(2) The prices in the offer have not been and will not be
knowingly disclosed by the offeror, directly or indirectly, to any other
offerur or competitor before bid opening (in the case of a formally
advertised solicitation) or contract award (in the case of a negotiated
solicitation) unless otherwise required by law; and

(3) No attempt has been made or will be made by the offeror to
induce any other concern to submit or not to submit an offer for the
purpose of restricting competition.

(b) Each signature on the offer is considered to be a certification
by the signatory that the signatory—- '
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(1L Is the person in the offeror's organizarion responsible for
determining the prices being offered in this bid or proposal, and that
the signatory has not participated and will not participate in any action
contrary to subparagraphs (a)(1l) through (2)(3) above; or

(2) (i) Has been authorized in writing, to act as agent for the
principals of the firm in certifying that these principals have not
participated, and will not participate in any action contrary to
subparagraphs (a)(1l) through (a)(3).

(ii) As an authorized agent, does certify that the principals
named in the bid have not participated, and will not participate, in any
action contrary to subparagraphs (a)(l) through (a)(3) above; and

(111) As an agent, has not personally participated, and will not
participate, in any action contrary to subparagraphs (a)(1l) through
(a)(3) above,

(¢) If the offeror deletes or modifies subparagraph (a)(2) above, the
offeror must furnish with its offer a signed statement setting forrh in
detail the circumstances of the disclosure. -

Artiele 31. CERTIFICATION OF NONSEGREGATED FACILITIES

(Applicable to contracts and subcontracts exceeding $10,000 which are not
exempt from the provisions of the Equal Opportunity Clause.)

(a) "Segregated facilities," as used in this provision, means any
walting rooms, work areas, rest rooms and wash rooms, restaurants and
other eating areas, time clocks, locker rooms and other storage or
dressing areas, parking lots, drinking fountains, recreation or
entertaimment areas, transportation, and housing facilities provided for
employees, that are segregated by explicit directive or are in fact
segregated on the basls of race, color, religion, or national origin
because of hablt, local custom, or otherwise,

(b) By the submission of an offer, the offeror certifies that it does
not and will not maintain or provide for its employees any segregated
facilities at any of its establishments, and that it does not and will
not permit its employees to perform their services at any location under
its control where segregated facilities are maintained. The offeror
agrees that a breach of this certification is a viclation of the Equal
Opportunity article in the contract.

(c) The cofferor further agrees that (except where it has obtained
identical certifications from proposed subcontractors for specific time
periods) it will— :

(1) Obtain identical certificatlione from proposed subcontractors
before the award of subcontracts under which the subcontractor will be
subject to the Equal Opportunity article;

(2) Retain the certifications in the files; and



(3) Forward the followi:ng notlce to the proposed subcontractors
{except if the proposed subcontractors have submitted identical
certifications for specific time periods):

NOTICE TO PROSPECTIVE SUBCONTRACTORS OF REQUIREMENT
FOR CERTIFICATIONS OF NONSEGREGATED FACILITIES.

A Certification of Nonsegregated Facilities must be submitted before
the award of a subcontract under which the subcontractor will be subject
to the Equal Opportunity article. The certification may be submitted
either for each subcontract or for all subcontracts during a period
(i.e., quarterly, semiannually, or annually).

NOTE: The penalty f{or making false statements in offers is prescribed in
15 U,S.C. 71l4m(a), 18 U.5.C, 1001, and other applicable statutes.

Article 32, COVENANT AGAINST CONTINGENT FEES

{a) The Contractor warrants that no person or agency has been
employed or retained to solicit or obtain this contract upon an agreement
or understanding for a contingent fee, except a bona fide employee or
agency. For breach or violation of this warranty, the Government shall
have the right to annul this contract without liability or, in 1ts
discretion, to deduct from the contract price or consideration, or
otherwise recover, the full amount of the contingent fee.

(b) "Bona fide agency,” as used in this article, means an established
commercial or selling agency, maintained by a contractor for the purpose
of securing business, that neither exerts nor proposes to exert improper
influence to solicit or obtain Government contracts ner holds itself out
as being able to obtain any Government contract or contracts through
improper influence.

"Bona fide employee,™ as used in this article, means a persomn,
employed by a contractor and subject to the contractor's supervision and
control as to time, place, and manner of performance, who neither exerts
nor proposes to exert improper influence to solicit or obtain Government
contracts nor holds out as being able to obtain any Government contract
or contracts through improper influence.

"Contingent fee,” as used in this article, means any commission,
percentage, brokerage, or other fee that is contingent upon the success
that a person or concern has in securing a Government contract.

“Improper influence,” as used in this article, means any
influence that induces or tende to induce a Gavernment employee or
officer to give consideration or to act regarding a Government contract
on any basis other than the merits of the matter.



Article 33, FEDERAL, STATE, AND LOCAL TAXES

(a) TContract date,” as used in this article, means the date of award.

"All applicable Federal, State, and local taxes and duties,” as
used in this article, means all taxes and duties, in effect on the
contract date, that the taxing authority is imposing and collecting on
the transactions or property covered by this contract.

~After—-imposed Federal tax," as used in this article, means any
new or increased Federal excise tax or duty, or tax that was exempted or
excluded on the contract date but whose exemption was later revoked or
reduced during the contract periocd, on the transactions or property
covered by this contract that the Contractor is required to pay or bear
as the result of legislative, judicial, or administrative action taking
effect after the contract date. It does not include social security tax
or other employment taxes.

"After-relieved Federal tax,” as used in this article, means any
amount of Federal excise tax or duty, exeept soceial securlty or other-
employment taxes, that would otherwise have been payable on the
transactions or property covered by this contract, but which the
Contractor is not required to pay or bear, or for which the Comntractor
obtains a refund or drawback, as the result of legislative, judicial, or
administrative action taking effect after the contract date.

(b) The contract price includes all applicable Federal, State, and
local taxes and duties.

(¢) The contract price shall be increased by the amount of any
after—imposed Federal tax, provided the Contractor warrants in writing
that no amount for such newly imposed Federal excise tax or duty or rate
increase was included in the contract price, as a contingency reserve or
otherwise. : _

(d) The contract price ghall be decreased by the amount of any
after-relieved Federal tax.

(e) The contract price shall be decreased by the amount of any
Federal excise tax or duty, except social security or other employment
taxes, that the Contractor is required to pay or bear, or does not obtain
a refund of, through the Contractor's fault, negligence, or failure to
follow instructione of the Contracting Officer.

(f) No adjustment shall be made in the contract price under this
article unless the amount of the adjustment exceeds $100.

(g) The Contractor shall promptly notify the Contracting Officer of
all matters relating to any Federal excise tax or duty that reasonably
may be expected to result in either an increase or decrease in the
contract price and shall take appropriate action as the Contracting
Officer directs.

(h)  The Government shall, without liability, furnish evidence
appropriate to establish exemption from any Federal, State, or local tax
when the Contractor requests such evidence and a reasonabla hasis exists
to sustain the exemption.



Article 34. BUY AMERICAN CERTIFICATE

The offeror certifies that each end product is a domestic end product
(as defined in the Article 49, "Buy American Act—~Supplies”™)}, and that

components of unknown origin are considered to have been mined, produced,
or manufactured outside the United States.

Offerors may obtain from the contracting officer lists of articles,
materials, and supplies excepted from the Buy American Act (listed in the
Federal Acquisition Regulation, Title 48, C.F_ R, 25.108).

Articles 35 -~ 39, [ RESERVED ]



