IINVIRONMENTAL PROTECTION AGENCY
40 CFR Part 80

[FRL - - ]

Regulation of Fuel and Fuel Additives; Waiver of the Reformulated Gasoline Oxygen Content
Requirement for California Covered Areas

AGENCY: Environmental Proteclion Agency (EPA).

ACTION: Noticc of Proposed Rulemaking

SUMMARY: Today’s action proposes 10 grant, in part, a request from the State of California for
a waiver of the fedcrs] reformulated gasoline (RFG) program’s 2.0 percent oxygen content
requirement. We are proposing a year-round average oxygen content requirement of 1.0 wei ght
percent for gasolinc sold in California's fedcral RFG arcas. These areas are the Sacramento
Metropolitan Air Quality Management District, the South Coast Air Quality Management
I).istrict, and San Diego County. DBased on a lack of adcquate infermation reparding the
appropriatencss of a waiver as the aut;:mobi]e flect tums over to newer technologies, the waiver
would terminate at the end of 2004. Any petition to extend the waiver would be fully and
carcfully considcred by EPA.

DATES: Comments. Submit comments on today’s proposal on or before [50 days after date of

publication in the FEDERAL REGISTER]. Commcnts and data may be submitted by electronic

mail (e-mail) to: a-and-r-dpcket@cpa.gov. Elecironic comments must be submitted as an ASCII

file to avoid the use of special characters and encryption problems and will also be acccpted on
disks in WordPer[ect® version 5.1, 6.1, or Corel 8 file format. All comments and data submitted

in clectronic form must niote the docket number: A-2000-10. No confidential business



information (CBI) should be submitied by ¢-mail. Elcctronic comments may be filed onlinc at
many Federal Depasitory Libraries.

Commenitcrs wishing to submit proprictary information for consideration must clearly
distinguish such inforination from other comments and Jabel it as CBI. Send submissions
containing such proprietary information dircctly to the following address, and not to the public
dacket, to cnsure thal proprictary infarmation is not inadvertently placed in the docket: Attention:
Mr. Barry Garcelick (6406J); U.S. Environmental Protection Agency, Office of Transportation
and Air Quality, 501 - 3™ Street, NW; Washington, DC 20001. The EPA will disclose
infonmation identified as CBI only to the extent allowed by the procedures set forth in 40 CFR
part 2. If no claim ol confidentiality accompanies a submission when it is received by the LIPA,
the information may be made available to the public without further notice to the commenter.
Public Hearing. A public hearing will be held on [20 days after date of publication in the
FEDERAL REGISTER], Persons wishing to testify at a public hearing must contact Barry
Garelick at (202) 564-9028, and submit copics of their testimony to the docket and 1o Barry
Garelick at the addresses below, no later than 10 days prior to the hearing. Afler the hearing, the
docket for this rulemaking will remain open for an additional 30 fiays to recelve comments.

ANDRESSES: Docket. Docket No. A-2000-10 contains the information relevant to this

proposal. The Docket is Jocated at the U.S. Environmental Protection Agency, Air Docket
Section, Room M-1500, 401 M Street, SW, Washington, D.C. 20460, ‘I'hc docket is opcn for
public inspection from 8:00 a.m. until 5:30 p.an., Mcnday through Friday, except on Federal

holidays. A reasonable fec may be charged for photocopying services.
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Comments. Any person wishing 1o submit comments (and/or testimony if a hearing is held)
should scnd them (in duplicate, 3T possible) 1o docket number A-2000-10, by U.S. Postal Scrvice
{o: Air and Radiation Docket and Information Center (6102), U.S. EPA, 1200 Pennsylvania
Avenue, NW, Washington, DC 20460; or in person or by courier to: U.S. Envitonmental
Protection Agency, Air Docket Scetion, Room M-1500, 401 M Street, SW, Washington, D.C.
20460. A scparate copy of all comments (and/or testimony) should also be sent td Barry
Garclick (6406)), Lnvironmenla] I'rotection Specialist, U .S. Environmental Protection Agencey,
Office of Transportation and Air Quality, Transportation and Regional Programs, 501 - 3rd
Street, NW, Washington, D.C. 20001, telcphone number (202) 564-9028, electronic mail
address: parclick.barry@epa.gov.

Puhlic 1learing. A putlic hearing will be held at U.S. LEnvironmental Protection Agency, Region
9, 75 Hawthome Street, San Francisco, CA 94105 beginning at 10:00 AM. Persons interestcd in
presenting oral tesiimony or inquiring as to Whether & hearing is to be held should contact Barry
Garelick, Transportation and Regional Programs Division, Office of Transportation and Air
Quality, U.S. Environmental Protection Ag‘ency, 501 - 3™ St, NW, Washington, DC 20001,
telephone number (202) 564-9028, at least 2 days in advance of the public hearing. Persons
interesied in attending the public hearing must also call Barry Garelick to verify the time, date,

and location of the hearing. ‘The public hearing will provide interested partics the opportunitly to

present data, vicws, or arguments conecrning these proposed emission standards.

FOR FURTHIER INFORMATION : Yor further information about this proposcd rule, to

request ot public hearing or ingnire sbout whether a public hearing will be held, or to verifv the
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timic, datc and !ocaliox; of a public hearing, contact Barry Garelick, Environmental Protection
Specialist, Office of Transportation and Air Quality, Transportation and Regional Programs
Division. at (202) 564-9028. To request a public hearing, contact Barry Garelick, (202) 564-
9028 no later than [10 days after FR publication date].

SUPPLEMENTARY IN'FORMATlON:

World Wide Web (WWW). In addition to being available in the dockct, an electronic copy of

today’s proposed rule is also available on the WWW. Following signature, a copy of the rule

will be placed on the Office of Transportation and Air Quality's web site for newly proposed or

promulgated rules at htip://www.epa.gov/otag/rip htm.

Regulated Entitics. Regulated catcgories and entjties potentially affected by this action include:

Category S1C NAICS Examples of regulated entities
Refining 2911 32411 Rcefiners, importers, oxygenate producers, and
oxygenatc blenders of reformulated gasoline

This tahle is not intended to be exhaustive, but rather pravides a guide for readers
reparding cntities likely to be regulated by this action. This table lists the types of entities that
EPA is now aware could be potentially regulated by this action. Other types of entities not listed
in the tablc could also be regulated. To dctermine whether an entity is regulated by this action,
onc should carelully examine the RFG provisions at 40 CFR Part 80, particularly §80.41 dealing
specifically with the RFG standards. 1f you have questions regarding the applicability of this

action to a particular enlity, consult the person listed in the preceding "FOR FURTHER

INFORMATION CONTACT" section.




The remainder of this proposed rule is orpanized as follows:
1. SUMMARY OF DECISION AND BACKGROUND
A. General findings and conclusions
1. Summary of the basis for today’s proposed action
2. Summary of today’s propased action
3. Description of partial waiver proposal

3. Califarnia’s rcquest for 2 waiver from the oxygen requirement
q ye

C. Uniqueness of waiver to California

11. FEPA'S EVALUATION OF CALIFORNIA’S PETITION
A. Need for additional NOx emission reductions

RB. Effect of waiver on total emission changes

J11. CONCLUSIONS AND DECISIONS

A. Impontance of additional NOx cmissions reductions with respect to EPA’s decision
B. Rationale for granting a partial waiver

C. Regulatory approach

1V. ADMINISTRATIVE REQUIREMENTS
A. Exccutive Order 12866

B. Executive Order 13132 (Fedcralisi)



o

1.

L

Execulive Order 13084; Consultation and Coordination With Indian Tribal
Govcraments

Regulatory Flexibility Act (RFA), as a?nmdcd by the Small Business Regulatory
Enforcement Fairness Act of 1996 (SBREFA), 5 USC 601 et. scq.

Paperwork Reduction Act

Unfunded Mandates Reform Act

Exccutive Order 13045: Children's Health Protection

National Technology Transfer and Advancement Act of 1995 (NTTAA)

Stalutory Authority

1. SUMMARY OF DECISION AND BACKGROUND

A. General findings and conclusions

1. Summary of the hasis for today’s proposed sction

Section 21 1(K)(2)(B)of the Act, 42 U.S.C. § 7545(k)(2)(B), allows LPA 10 waive

compliance with the oxygen content requirements ender certain circumstances. Section

211(k)(2)(B) rcads:

The oxygen conlent of the gasolinc shall equal or exceed 2.0 pereent by weight

(subject to a testing tolcrance established by the Administrator) except as

otherwise required by this Act. The Administrator may waive, in whole or in pari,

the application of this subparagraph for any ozone nonattainment arca upon a

determination by the Administrator that compliance with such requirement would



prevent ot interfere with attzinment by the area of a national primary ambient air

quality slandard.

EPA has authority under this scction to waive the oxygen content requirement. to the
cxtent reasonably necessary, where the EPA determines, that compliance with the oxygen
content requircment would interfere with attainment of the primary National Ambicnt Air
Quality Standard NAAQS) in an ozone nonattainment arca. In evaluating California’s request
for waiver of the oxypen requirement, EPA has analyzced the need for additional NOx reductions
in California, the impact of oxygen content on emissions, and the likely composition of gasaline
in the relevant nonattainment area(s) with and withaut a waiver of the oxygen content
requircment. This analysis has allowed EPA to assess how fiexibility resulting from a waiver

will assist California in attaining the ozone and particulate matter NAAQS,

2. Summary of today’s proposed action

Wc are proposing today to grant a partial waiver of the reformulated gasoline (RI'G)
oxygen content requirernent for California gasoline subject (o the federal RFG requirement. EPA
is proposing lo waive, in part, the oxygen content requirement for the federal RFG coverced areas
in California, under section 21 1(k)}(2)(B) of the CAA. This partial waiver would reduce the
required year-round oxygen jevel in federal R¥'G for California gasoltine 10 1.0 percent by weight,
threugh the'end of 2004. Our evaluation has revealed the following key points:

There is a shortfall of NOx reductions in the South Coast Air Quality

Management District (SCAQMD) and Sacramento Metropolitan Air Quality
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Management District (SMAQMD), and, thus, additional NOx reductions are
necded in these regions;

Califomia pasoline currently subject to California and federal RFG requirements
including the federal oxypen conlent requirement is required to, and does, achicve
significant NOx reductions in these areas and would continue 1o do so regardless
of the type of oxygenate;

Achiceving greater NOx reductions is also possible, and offording refiners
additiona! flexibility in the fuel formulation process by a partial waiver will
enable California to achieve even greater reductions in NOx emissions;

These additional NOx reductions resulting from the granting of a partial waiver
will work to alleviate the NOx shortfall and therefore provide impcertant additional
emissions reductions necded to help California attain and maintain the ozone and
particulate matter NAAQS, and

A partial waiver will have an cffcet on emissions other than NOx, and these
overall effects support the conclusion that a partlal waiver would nid Califonia in
attaining the ozone and particulate matter NAAQS.

EPA is proposing 10 condition this waiver on a demoustration by the California
Air Resources Board (CARB) that it will take enforccable action to make sure that
these edditional NOx reductions are in fact realized. EPA is proposing that
CARD submit a demonstration to EPA, within six months of issuance of a final

rulc granting a waiver, of the actions it plans to take to ensure that the additional
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NOx reductions expected to result from the issuance of the waiver are in fact
achieved.

. As the flect turns over 1o vehicles with newer technologies, such as improved
opcralion and catalysts, the ability 1o achicve additional NOx reductions from this
formulation flexibility may disappear or become less sipnificant. At this timc,
EPA does not have adequate information to fully evaluaic whether a waiver would
continue to be appropriate as the {leet tumns over to vehicles with ncwer
technolopies. Therefore, this waiver would only 2pply through the end o 2004.
Prior to that date, CARB may seck an cxtcasion of the waiver by demonstrating
that compliance with the oxygen content requirement zfter that date would

continue to prevent or interfere with attainment of the NAAQS.

We note that although the partia) waiver would result in greater NOx reduction in
California, ethano! has played and will continue te play a major rele in the production of RFG
since the program began in 1995, Ethanol helps in the production of octanc quality, often
allowing for dccrcascd use of aromatic compounds, for cxample, that tend to increasc unhealthy
vehiAcXc emissions. Lthanol also dilutes the other components of gasoline, such as sulfur, olefins,
and benzenc, that can contribute 1o vehicle emissions, As we discuss in Section 1.C. below, the
uniqueness of California fuel and the refinery configurations and capacity in California Providcs
an opportunity for California to achieve preater NOx benefits with s limited use of oxygen. We

believe that it is extremicly unlikely that other states could obtain greater NOx benefits with less

OXygen.



FFinally, as discussed in detail in Appendix B of the Technical Support Document for this
proposed Rulemaking (sec Docket A-2000-10, Document Number 11-B-2), the modeling
undarlying EPA’s evaluation of Califorzia’s petition rclies in part on the reasonable expectlalion
that California’s ban on the use of MTBE in gasoline will take effect according to the schedule
currcntly embodied in Califémia Jaw. Becausc EPA can identify no convincing evidence that
California’s ban will not take effect, and becausc the basis for California’s ban is gencerally
consistent with EPA’s findings reparding the risks associated with MTBE contamination, we
believe that this is appropriate. EPA is currertly working on a proposed nilemaking under

Scction 6 of the Toxic Substances Control Act (TSCA) to climinate or significantly reduce

MTRE in ga<oline.

3. Description of partial waiver proposal

We are proposing today to grant the Statc of California a partial waiver of the oxygen
content requirement. We are proposing to grant a waiver by allowing 2 year-round average
oxypen level of 1.0 weight percent, througl; the cnd of 2004, A partia) waiver approach is
appropriatc because we expect that a significant amount of California summertime gasoline will
continuc to be oxygenated even if a waiver is granted. This is based on the refinery modeling
performed to cvaluate how gasoline would be reformulated if oxygen content is not required.
Anmong the various scenarios we considered in the refinery modcling, the extended ycar-round
axypen avcrages range from 0.9 percent to 2.0 percent by weight oxygen with most scenarios
yielding oxygen Jevels around 1.0 percent. This reflects a variety of factors, indicating that most

of the federal RFG in California will continuc to be oxypenated under the California wintertime
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oxygenated fucl program, a wintertime program designed to reduce wintertime carbon monoxide
emissions.  The level of the proposed waiver is intended to maximize the potential for addilional
NOx reductions that the State of California can gain by providing this flexibility to refiners.

The analysis supporting this proposal shows that refincrs ate currently achicving NOx
reductions for gasoline subjeet 10 both CARB and EPA RI'G requirements but that if refiners are
given additional flexibility 1o reformulatc gasoline subject 10 CARB’s RFG requitements, by
reducing the requir;xncnt to add oxygen to the gasolinc, then refiners cau be cxpected to produce
gasoline that achieves more reductions in NOx than is othcrwise required under CARB’s
regulations. In effect, this additicnal flexibility is expected to lead to voluntary over compliance
with CARB’s current NOx reduction requirements. This is based in large part on refinery
modeling that is unique 1o Califarniz, taking into account the choices refiners can reasonably be
cxpected to malkc to most cconomically produce gasoline subject to CARB's current RFG
requircments, This analysis is not itself a guarantee, however, that these additional NOx
reductions willin fact be achieved if a waiver is pranted.

Since the achievement of the additional NOx reductions is the underlying premise for the
waiver, EPA is proposing to grant this waiver under condition that California must demonstrate
thut it will take enforceable action to make sure that these additional NOx reductions are in fact
achieved. EPA is proposing that CARB submit a demonstration to EPA, within six months of
issuance of a final rule granting a waiver, of a schedule for specifying actions it plans to take to

cnsure that the additionai NOx reductions expecied to result from the issuance of the waiver are

in fact achicved.
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Finally, as the fleet tums over to vehicles with newcer technologies, such as improved

operation and catalysts, the ability 1o achicve additional NOx reductions from this formulation

ficxibility may diseppear or become less significant. At this time, EPA docs not have adequatc

informatjon to fully cvaluatc whether a waiver would continue to be appropriate as the flect tums
aver to vehicles with newér technologics. Therefore, this waiver only applies through the cnd of
2004. Prior to that date, CARB may seck an extension of the waiver by demonstrating that
compliance with the oxygen content requircment aﬁ;:r that date would continue to prevent or
inlerfere with attainment of the NAAQS. EPA will fully and carefully evaluate any such rcquest
for an cxtension, and will make a decision regarding such an cxtension based on all of the

evidence available at that time.

B. California’s request for a waiver from the oxygen requirement

In a lctter dated April 12, 1999 from California Gavernor Gray Davis to Administrator
Browner, California officially requested a waiver from the federal oxygen requirement for
reformulated pasoline, under Section 211(k)(2)(B). Under the Clean Air Act, EPA may waive
the oxygen mandate, in whole or in part, “...upon a determination by the Administrator that
compliance with such requirement would prevent or interfere with the attainment by the arca of a
national primary ambient air quality standard [NAAQS]." (Filed in docket A-2000-10, document

number 11.D.-1; also available at hitp://www.arb.ca. pov/ch/Oxy/wav/041299.pd() The April

12, 1999 submittal stated that “thc ARB will be revising its CaRFG program this year, and

continuing the oxygen mandate will make it more difficult to maintain the ecmission reductions

benefits needed for California’s SIP.” The submittal did not, however, con{zin the tcchnical
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analysis 10 support the statement that the oxygen requirement might actually prevent or interfere
with the attainment of the NAAQS in California. As such, the Agency belicved that the request
submitted by California on April 12, 1999 did not providc cnough detail about the underlying
analyses upon which the request was premised to allow EPA to make a careful and fully
informed decision on the request.

Subsequent submitlals from CARB provided additional information necessary to cvaluate
Calfiornia’s rcquest for a waiver from the oxygen requirement. Upon receipt of information tha
CARD submiticd on February 7, 2000, EPA belicved it had sufficient information upon which to
fully cvaluate California’s waiver request. In order to mzke the determination of prevention or
interference with a NAAQS as required by Section 211(k)(2)(B) of the Clean Air Act, the
Agency then began an independent evaluation of the data, modeling, and other informeation
submitted by’Califomia in support of its request for a waiver from the federal RFG oxygen

requirement.

C. Uniqueness of waiver to California

Our conclusions regarding what kind of mixed pool of oxygenated RI'G and non-
oxygenated RFG would be produced if refiners had the additional flexibility provided by a
waiver, and how such a mixed pool of oxygenated RFG and non-oxypcnated RFG would a(fect
California cmission inventories, rely on several very specific considerations associated with the
unique feature of California’s gasoline market. (A detailed discussion of the mixcd pool is
provided in Scction IV.B. of the T cchnical Support Document in Docket A-2000-10, Document

Number 1I-B-2). Thesc unique features in the California gasoline market include 1) differcnce

(%)
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between California's gasoline standards and federal gasoline standards; 2) differcnee betweesn
California compliance options versus federal compliance options; and 3) the very specific way in
which California rcfincrics are configured to meke motor fuels for Califoinia compared te
refiners that produce RFG for the rest of the country, These diflerences arc discussed below.
California has its own set of state reformulated gasoline (CaRFG) cmissions standards
which have been adopted by the state 2nd which are different than the [ederal standards. EPA
has, however, recagnized that California’s standards arc expected to achicvce at least as good
reductions in emissions than the federa] RFG standards. Califonia’s standards for NOx and
{oxics are more stringent than the corresponding federal standards and at least as stringent for
VOC emissions. In cxempting California gasoline from sevcral aspects of EPA’s RFG
enforcement provisions, we have previously rccognized that the California standards resuldt in the

production of gasoline that mcets or excecds most of the emissions and content requirecments of

federal RFG.!

In addition to having different standards, California has built its own Predictive Model
which is uscd by regulated partics to comply with California’s own unique standards. (A morc
detailed discussion of California’s model can be found in Section IV.B. of the Technical Support
Document.) The Califomia predictive model allows for the usc of several different compliance
options including a flat limit approach, an averaging approach, and any alternative recipe that can
he shown to produce esscntially equivalent or better emissions perfonnance compared o a

certain set of Californin’s fuel specifications. As we discuss in Section 11.B. of this document

! 64 FR 15992, Scptember 15, 1899: Uxtension of Califerniz Enforcement Exemptions for
Reformulated Gasoline Beyond December 31, 1999, ‘This 'R notice contains an explanation of
why Califomnia’s stzndards are more stringent.
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(and in preater detail in Section 1V B. of thc Technical Support Document), California has buiit a
new model for Phase 3 gasoline compliance. The Phase = modcl is substantially diffcrent from
1he Phase 2 model and consists of eighteen exhaust sub-models representing six pollutants and
three technology classes. The model also allows for an evaporative cmissions compliance option

which allows refinets 1o determine hydrocarbon cmissions equivalency based on a combination

of cxhaust and evaporative cmissions. The model also introduces a2 CO credit which recognizes
the ozone-forming potential of CO.

Finally, unlike gasoline sold in most other RFG areas, California RFG is almost entircly
produced by refiners within the state. The California refining industry is not configured the same
way as the rest of he country’s refining industry. Thus, given the task of meeting California
Phase 3 standards with and without oxygen, the California refining industry will reforinulate the
luels made in California in a very California-specific fashion. Thus, it would not be possiblc to
conclude that the reformulation decisions made by California refiners to meet CARB’s unique
requirements and the cmissions effects of these reformulation decisions are applicable to any
other RFG arca outside of California

For these reasons, California presents a unique situation with standards different than
other RFG areas, compliance approsches not applicable to other RFG areas, and refineries that
formulate fuel dillerently than the rest of the country. Therefore the additional reductions in
NOx emissions er other inventory changes expected in California from increased flexibility in

oxygenatc use are based on factors unique to California. It would not be correct to project that

they would also oceur in any other RFG arcas outside of Califomie.
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11 FEI’A’S EVALUATION OF CALIFORNIA’S PETITION

We conclude that compliance with the 2.0 weight percent oxygen content requitement for
RI'G would interfere with attainment of the NAAQS for ozonc and PM in the RFG arcas in the
State. EPA has considered the data and other analyses submitted by CARB in support of its
request for a waiver. We have also considered information submitted by other interested partics
(scc Appendix C of the Technical Support Document for this rulemaking in Docket A-2000-10,
Document ‘Number 11-B-2). We conducted further analyses based on CARB’s submittals, the
results of which have led to our decision to grant the waiver, and are described bclow. (A

detailed discussion of the technical analysis is provided in the above referenced Technical

Support Document).

A. Need for additional NOx emission reductions

The basis for California’s waiver request sests on CARB’s assertion that additional NOx
rediuctions are needed in California. CARB claims that the South Coast Air Quality
Management District (SCAQMD) and Sacramcento Metropolitan Aix Quality Management
District (SMAQMD) need additional NOx reductions beyond the commigments madc in their
recently approved Statc Implementation Plans (SI¥s) for th;:sc areas {o attain the National
Ambicnt Air Quality Standards NAAQS) for ozone and particulate matter, In fact, there is a

shorifall of NOx reductions needed by 4 tons/day in the SCAQMD and 4 tons/day in the
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Sacramcnto RFG arca, which bata districts have commitied to EPA to make up through
additional contro} measures.’

In addition, wc believe that even though San Diego County docs not show emission
reduction shortfalls of NOx, the waiver should be granted for this arca as well because 1)

additional NOx reductions would help to ensurc thal the San Diego County area would continue

10 meel the NAAQS, 2) waiver of the oxygen requirement in San Diego County would provide
additional NOx reductions in SCAQMD from gasoline purchased by commuters within San
Dicgo County and consumed within SCAQMD, and 3) excluding San Diego County from a
waiver conld potentially cause severe disruptions in the production and disuibution of gasoline in
California.

| Finally, we are proposing that the waiver would also be applicable in the San Joaquin
Vallcy oncc it becomes an RFG area (it was re-designated as a ““serious” non-attainment area for
ozonc). We believe that the waiver should cxtend te the San Joaquin Valley RFG arca since we
would expect similar NOx reductions there and because of the potential necd for NOx reductions
in that arca to attain the ozone and particulate matier NAAQS, as well as the potential for
disruptivn to the distribution systemn in California if the area is excluded from the waiver. Wc

solicit comment on our proposs! to extend the waiver 1o the San Joaquin Valley when it becomes

a {ederal RFG arca.

As discussed in the Technical Support Document (see Docket A-2000-19, Document Number 1.
B-2) the NOx shortfall is calculuted bascé on the “camrying capacity” {or cach region (ic., the
maximum amount of NOx cmissions that can be sustained that will allow attainment of the ozonc
and PM NAAQS) which is derived through Urban Airshed Modeling (UAM) simulations. The
NOx shorifall for a specific region is the difference between the emount of NOx projected to be
;:mmcd after implementation of the varicus control measures in 2 SIP, and the carrying capacity
or that region. -
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L. LEffeet of waiver on total emission changes

EPA's cvaluation of the cficct of a waiver on changes in NOx, VOC, and CO inventories

are bascd upon refinery modeling predictions of the most cconomic Jevels of oxygen usc for both

a waiver and non-waiver scenario. We considered various possible scenarios that were derived

from modeling, as discusscd in detail in Section IV.C. 2. of the Technical Support Document.
We estimate that the cffect on NOx, VOC and CO inventories (taking into account nonread
¢fTeets) in the South Coast Air Quality Management District for the various scenarios range from
5 10 10 tons/day additional reduction in NOx, 4 to 16 tons/day odditional reduction in VOC, and
130 to 300 tons/day increase in CO. Itis important to note that the additional dccrcases in NOx

and VOC that would occur are in addition to thosc under the California RFG Phase 3 regulations

if a waiver were not granted.

Using oxygen usage petiemns resulting from our refinery analysis, we would cxpcct that
the additional NOx cmissions benefits would occur as refiners use the additional flexibility
provided by a waiver of the oxygen content requircment. Our analysis indicates that year-round
average oxygen levels of approximately 1.0 weight percent, as defined by the markct shares
estimated for the scenarios studied, would Icad to the preatest potential NOX reductions.
Additionally, EPA fcels generally conlident that based on the photochemical relationship

between CO and species of VOC that arc cmitied from automobiles, that the CO increases
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associated with a waiver are offsct by the decreases in VOC, based on the prevalence and

magnitude o VOC reductions in the fuel scenarios that we examined.?

111. CONCLUSIONS AND DECISIONS
A. Importance of additional NOx emissions reductions with respect to XPA’s decision

Both the SCAQMD and SMAQMD need additional NOx reductions in order to achicve
both the ozone and particulate maitter National Ambient Air Quality Standards (NAAQS). Both
arcas currently have an cmission reduction shortfall of 4 tons/day of NOx.

Additional reductions in NOx wil] bring these regions closcr to meeting the respective
NOx targets, and reductions in VOC, as discussed in Section 11.13 will scrve to offsct the ozonc
impact of any CO increase associated with the waiver, Granling the waiver, howcver, will not by
itself ensure that RI'G in California achieves morc NOx rcductions than it otherwise would under
California and federal repulations, 'Califomia will be required 10 demonstrate how it will ensure

thal the additional NOx reductions made possible by the waiver will in fact be achicved.

B. Rationale for granting a partial waiver

We arc proposing to grant a partial waiver becausc all relining scenarios we have
modcled to cvaluale how pasolinc would be reformulated in a waiver situation predict that a

significant amount of Califomniua gasoline will continuc to be oxypenated cven if a waiver is

3 Sec EPA’s proposal ta adjust the VOC performance siandard {or RFG that contains 10 voluine
percent ethainol, (65 FR 42940; July 12, 2000). The Technica! Support Documcnt for the
referenced July 12, 2000 rulemaking provides further discussion of the relationship and is
uvailable in Docket A-99-22, Document Nutnber Ii-B-z,
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pranted. Additionally, most of the federal RFG in California will continue to be oxygenated
under the California wintertime oxygenated fuc! program which is designed to rcduce wintertime
carbon monoxidc cmissions.! Among the various scenarios we considered, the expected year-
round oxygcn averages rangc from 0.9 percent to 2.0 percent by weipght oxygen with most
scenarios yicldling averagc Qxygexx Jevels around 1.0 percent. Thescranges are based upon
refinery modcling predictions of the most economic levels of oxygen use for a waiver scenario
considering various possible scenarios (see Section IV.C.2. of the previously cited Technical
Support Document for this proposcd rulemaking).

Under section 211(k)(2)(B) of the Clean Air Act, Congress direcied EPA 1o include a 2.0
weight percent oxygen requirement as part of RFG program. Congress also allowed EPA to
waive this requircment in whole or in part, but only if EPA detcrmines that compliance with the
oxygen requirement would interfere with the state’s ability to meet a NAAQS. (See Appendix A
of the previously cited Technical Support Document for a full discussion of EPA’s suthority to
waive the oxygen requircment). All of our modeling suggests that a significant amount of
gasolinc will continuc 10 be oxygenated shonld a waiver of the requirement be granted. That
portion of the gasoline pool that continues to be oxygenated under a waiver scenario could not
possibly interfcre with attainment of a NAAQS since it would be oxygenated with or without a

waiver. Yurthermore, based on our analyses of refinery modeling, we conclude that o cases with

year-round oxygen levels much lower than 1 percent would actually occur with a watver,

4 . . . Lo S e ,
To help reduce wintertime carbon monoxide cmissions, for four months of the year, California
requires that gasoline marketed in the Los Angeles arca during the wintertime contain 2.0 pereent
oxygen by weight. This requirement continues even if a waiver from the RFG oxypen requircment
Is pranted.



Iherefore, we arc proposing to grant a partial waiver that would encompass a ycar-round oxygen

Jevel reflecting the approximate level of oxypen use that maximizes the potential for additional

reductions in NOx.

The highest level of potential additional NOx reductions in the refining scenarios we have
modeled is associated with a ycar-round oxygen average around 1.0 percent by weight (See Table
13 in Scction IV.E of the Technical Support Document). We believe this to be the most
appropriate oxygen level for a partial waiver becausc it allows the flexibility for the state to
achicve the greatest additional NOx reductions possible. The level of the proposed waiver is
therefore designed to maximize the additional NOx reductions that can be achicved by RFG in
Californiaz. The waiver 10 a year-round average oxygen content of 1.0 percent by weight will
cssentially require that ethaool be used at a level cquivalent 1o 1.0 percent oxygen by weight on
an annual average (about 3 pereent by volume on average).

Finally, we note here that the NOX/VOC/CO benefits and disbenefits derived in this
analysis are completely dependent upon California-specific state fuel standards and upon the
Califormia-specific way California refiners are expected 10 rcformulate their fuels in light of these
standards. The refinery modcling does not provide a basis to determine whether similar

inventory changes would occur in other states served by other rcfiners and subject to different

gasoline slandards.

C. Repulatory approach

We are proposing today to grant the State of California a partial waiver of the oxygen

requirement for California gasoline subject to this federal RFG requirement. The waiver would
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be pranted 1o require a year-round cxygen Jevel of 1.0 weight percent in federal RFG, rather than
the currently required 2.0 weight percent. The waiver would also eliminate the per-galion
oxygen minimum in federal RFG areas in Califomia.

The analysis supporiing this proposal shows that if refiners are currently achicving NOx
reductions for gasoline subject to both CARB and EPA’s RFG rcquircments, but that if refincers
arc also given additional flexibility to reformulate this gasoliné by reducing the requirement 10
add oxygen to the gasolinc, then refiners can be expected to produce pasoline that achicves more
reductions in NOx than i‘s would otherwise be achieved under CARB’s regulaticns. In effect,
this additional Nexibilily is expected tn lead 10 voluntary over compliance with CARB’s current
NOx reduction requirements. This is based in large part on refinery modeling that is unique to
California, taking into account the choices refiners can reasonsably be expected to make to most
cconomially produce gasoline subject to CARB’s current RFG requircments. However, this
analysis is not itself a guarantce that these additional NOx reductions will in fact be achieved if a
waiver is granted.

Since the achievement of the additional NOx reductions is the underlying premise for the
waiver, EP'A is proposing to condition this waiver on a demonstration by CARB that it will takc
satisfoctory action to make surce that these additional NOx reductions arc in fact realized. [ZPA is
proposing that CARDB submit a demonstration to EPA, within six months of issuance of a {ina]
rulc granting a waiver, of the actions it plans 1o take to ensurc that the additional NOx reductions
expected 10 result {rom the issuance of the waiver arc in fact achieved. While the amount of such

NOx reductions may be somewhat difficult to guantify ahead of time, EPA expects that the

demonstration will address achicving, at a minimum, 4 tons/day of NOx during the summer
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<sason for the SCAQMD and SMAQMD. The ¢emonstration must include identificauion ol the
soccific actions CARB intends to take to achieve the expected NOX reductions and a schedule for
implementing such actions. We anticipate that these actions wil! include enforccable
requirements sufTicient te achieve the expected results. 1f CARB’s dcmonstration does not

adccuately ensure that the additional NOx reductions reasonably expected from a waiver will be

achieved, or il the spccificd actions are not fully implemented as submitted, then EPA seserves

e

all rights to withdraw the wajver.

inally, as the fleet tumns over to vehicles with newer technolopies, such as improved
cperation and catalysts, the sbility to achieve additional NOx reductions from this formulation
f.exibility may disappear or become less significant. At tnis time, EPA does not have adequate
information to fully evaluate whether a waiver would continue to be appropiiate as the fleet turns

over to vehicles with newer technologics. Therefore, this waiver only applies through the end of

2004. Prior to that date, CARB may seek an cxtension of the waiver by demonstrating that
compliance with the oxygen content requirement after that date would continuc 10 prevent or
ipterfere with attainment of the NAAQS. EPA will fully and carefully evaluate any such request
for 2n cxtension, and will make a decision regarding such an extension based on all of the

cvicence available at that time.

We arc proposing an cflective date of January 1, 2002 for the waiver. Undcr California
Iixeeutive Order D-5-99, MTBLE is to be phased out of California gasoline as soon as possible but
ro later than December 31, 2002, Since each of BPA’s refinery modeling scenarios assume that
MTRE may not be used in California pasoline, our confidence in the modeled NOx benefits {from

a wajver depend in part on Califomia’s MTBE barn. Nonetheicss, we expect that refliners will

Y
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begin to produce pasolime without MTBE well in advance of the effcctive date of the California
MTRBE ban, as they transition into the use of ethanol as an oxygenate. We believe that it is
appropriate for refiners 1o have the additional flexibility thattoday’s proposed waiver will afford
during at least part of this transiticn pzriod. We expect that such flexibility during this transition

will result in some degree of NOx benefits in California’s RFG arcas.

1V. ADMINISTRATIVE REQUIREMENTS
A, Fxecutive Order 13132 (Federzlism):

Rxecutive Order 13132, entitled “Federalism”™ (64 FR 43255, August 10, 1999), requires
EPA 10 develop 2n accountable process 10 ensure “meaningful and timely input by Statc and

locel officials in the development of regulatory policies that have federalism implications.”

“Policics that have federalism implications™ is defined in the Executive Order to include
regulations that have “substantial direct e(fcets on the States, on the relationship between the
national government and the Statcs, or on the distribution of power and respensibilities among
the various levels of government.” Under Executive Order 13132, EPA may not issue a
regulation that has fedcralism implications, that imposcs substantial direct compliance costs, and
that is not required by stalute, unless the Federal government provides the funds necessary 10 pay
the direct @napliancc cosls incurred by State and local povernments, or EPA consults with Statc
and local officials carly in the process of developing the proposcd regulation. EPA also may not
issuc a repulstion that has federalism implications and that precmpts State Jaw unless the Apency

consults with State and Jocal oflicials eerly in the process of developing the proposed regulation.
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1f TPA complies by consulting, Executive Order 13132 requires EPA to provide 1o the
Officc of Management and Budget (OMB), in 2 scparatcly identified section ¢l the preamble to
the rule, a federalismm summary impact statement (FSIS). The I'SIS must include a description of
the extent of EPA's prior consultetion with State and local officials, a summary of the naturc of
their concems and the ageney’s position supporting the need to issue the regulation, and a
statement of the extent to which the concerns of State and local officials have been metl. Also,
when EPA transmits a dreft final rule with federalism implications to OMB for review pursuant
10 Exccutive Order 12866, EPA must include a certification from the agency’s Federalism
Offcial stating that EPA has met the requirements of Exccutive Order 13132 in a meaningful
and timely manner.

This proposed rule wil! not have substantial direct effects on the States, on the’
relationship between the national government and the States, or ob the distribution of power and
responsibilitics among the various levels of government, as specified in Execulive Order 13132,
The proposed change to RFG requirements jn California would provide regulatory relief for
refiners who would now be allowcvd to make RFG with no oxygen. The change being proposed
allows but does not mandate this flexibility so that refincrs may choosc to continue making RIFG
with 2.0 (o1 greater) weight percent oxyger. Thus, the requirenients of section 6 of the Executive
Order do not apply to this rule.

B. Exccutive Order 13084: Consultation and Coordination With Indian Tribal

Governments

On November 6, 2000, the Presicent 1ssued Executive Order 13175 (65 FR 67249)

cnlitled, “Consultation and Coordination with Indian Triba) Governments.”” Exccutive Order



13175 100k effcet on January 6, 2001, and revokes Executive Order 13084 (Tribel Consultation)
ac of that datc. EPA developed this proposed rule, however, during the period when EO13084
was in effect; thus, EPA addressed tribal considerations under EO13084. EPA will analyzc and
fully comply with the requirements of EO 13175 before promulgating the final rulc.

1nder Executive O}der 13084, EPA may not issue a regulation that is not required by
statute, that significantly or uniguely affccts the communitics of Indian tribal govemméms, and
that imposes substantial dircct compliance costs on those communities, unless the Federal
povernment provides the funds necessary to pay the direct compliance costs incwited by the tribal
governments, or EPA consults with those povernments. 1f EPA complies by consulting,
Executive Order 13084 requires EPA to provide to the OfTice of Management and Budget, in &
scparately identified section of the preamble to the rule, a description of the extent of PA’s prior
consultation with mprcsen'iaﬁves of affecled tribal governments, a summary of the nature of their
concerns, and a statement supporting the need to issue the repulation. In addition, Executive
Order 13084 requires FPA to develop an effective process permitting elected and other
representatives of Indian tribal governments "o provide mezning(ul and timely input in the
development of regulatory policies on matters that sipnificantly or uniquely affect their
communitics.”

Joday's proposcd rule does not significantly or uniquely affect the communities of Indian
triba} governments. Today's proposed rule does not create a mandate for any tribal poveroments.
This provoscd rule applies to gasoline refiners, blenders and importers that supply gasoline (0

RI:G arcas. Today’s action proposcs some changes that would generally rclax the Federal RFG

requirements, and docs not impese any enforccable duties on communities of Indian tibai
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governments. Accordingly, the requirements of section 3(b) of L'xecutive Order 13084 do not
apply to this proposed rule.
C. Regulatory Flexibility Act (RFA), as amended by the Small Busincss Regulatory

Enforccment Fairpess Act of 1996 (SBREFA), 5 USC 60] et. seq.

The RFA generally requires an agency to preparc a regulatory flexibility analysis of any
rule subject to notice and comment rulemaking requirements under the Administrative I'rocedure
Act or any other statute unless the agency certifies that the rule will not have a sipgnificant
cconomic impact on a substantial number of small entities. Small entities include smal!
businesscs, small organizations, and small governmental jurisdictions.

For purposcs of assessing the impacts of today’s rule on small entities, small entity is
defined as: (1) a small business that has not more than 1,500 employces (13 CFR 121.201); (2) a
«mall povernmental jurisdiction that is a government of 2 city, county, town, school district or
special district with a poiaulau‘on of less than 50,000; and (3) a small crganization that is any not-
for-profit enterprisc which is indcpendently owned and operated and is not dominant in jts field.

After considering the economic impacts of today’s proposed rule on small entities, 1
certify that this action will not have a significant economic impact on a substantial number of
small entities. In determining whether a rule has a significant cconornic impact on a substantial
number of small cntitics, the impact of concern is any significant adverse economic impact on
small entitics, since the pnmary purpose of the repulatory flexibility analyscs is to identify and
address regulatory alternatives “which minimize any significant cconomic impact of the proposed
rele on small entities.” 5 U.S.C. Sections 603 and 604. Thus, an agency may ceriify that arule

will not have 2 significant economic impact on & subsiantial number of small entities if the rule
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relieves repulatory burden, ar otherwise has a positive economic effect on all of the small entitics
subject 10 the rule. Today’s proposed rule would provide regulatory relief by making the VOC
standard for RIG that conlains 10 volume percent ethanol slightly less stringent, and by
climinating the oxygen minimum requiremcent in RPG. These actions will provide more
flexibility for refiners 10 rcauce MTBE use by decreasing the cost of cthanol-blended RIFG. We
heve therefore concluded that today's proposcd rule will relieve reguiatory burden for all small
entities. We continue 1o be interested in the potential impacts of the proposed rule on smail

entities and welcome comments on issues related to such impacts.

D. Paperwork Reduction Act

This action does not add any new requirements involving the collection of information as

defined by the Paperwork Reduction Act, 44 U.S.C. 3501 et seq. The action will resultin
revision of the survey form that refiners must complete, but such revision does not represent

‘signi (icant new reporting requirements, nor a substantial increase in the amount of time spent
filling out the form. The Office of Management and Budget (OMB) has approved the
information collection requirements contained in the final RFG/anti-dumping rulemaking (See 59
'R 7716, February 16, 1994) and has assipned OMB control number 2060-0277 (EPA ICR No.
1951.08).

Rurden means the tolal time, cffort, or financial resources cxpended by persons to
generate, maintain, retain, or disclose or provide information 1o or for a Federal agency. This
includes the time needed to review instructions; dcx;elop, acquire, install, and utilize technology
and systems for the purposes of collecting, valicating, and verifying information, pro'ccssing anc

maintaining information, and disclosing anc providing information; adiust the existing ways to
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compiy with any previously applicable instructions and rcquirements; train personnel to be abic
to respond 1o a collection ofinfomxation; scarch data sources, complete and review the collection
of inform:tion; and transmit or othcrwise disclose the information. An Agency may not conduct
or sponsor, 2nd a person is not required te respond to a coliection of information unless it

displays a currently valid OMB contro! number. The OMB control numbers for EPA's

regulations are listed in 40 CFR Part 9 and 48 CFR Chapter 1 £.

E. Unfunded Mandates Reform Act

Tide J1 of the Unfunded Mandates Reform Act of 1995 (UMRA), P.L. 104-4, establishes
requircments for Federul agencices to essess the cffects of their repulatory actions on State, local,
and tribal governments and the private sector. Under section 202 of thc UMRA, EPA generally
must preparc a wrillen statement, including a cost-benefit analysis, for proposed and final rules
with "Federal mandates” that may result in expenditures to State, Jocal, and tribal governments,
in the aggrepate, or 10 the privz}tc sector, of $100 million or more in any one year. Before
promulgating an EPA rule for which a written statement is nceded, section 205 of the UMRA
generally requires EPA to identify and consider a reasonable nu;nber of regulatory alternatives
and adop! the Jeast costly, most cost-effective ar least burdensome alternative that achieves the
nbjectives of the rule. The provisions of scction 205 do not apply when they are inconsistent
with applicatle l]aw. Moreover, scction 205 allows EPA to 2dopt an alternative other than the
lcast costly, most cost-cifective or lcast burdensomc aitemnative if the Administrator publishes

with the final rule an explanation why that alternative was not adoptcé. Before EPA cstablishes

any regulatory requirements that may significantly or uniquely affect small governments,
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including tribal govemments, it must have developed under section 203 of the UMRA a small
povermment agency pian. The plan must provide for notifying potentially affected small
pavernments, enabling officials of affected small governments to have meaningful and timeiy
jnput in the development of EPA regulatory proposals with significant Federal intergovernmental
mandates, and informing, cducating, and advising small povemments on compliance with the
regulatory requirements,

Today's propased rule contains no Federal mandates (under the regulatory provisions of
Title 11 of the UMRA) for State, local or tribal governments or the private secter. The proposcd
rule would impose no enforceable duty on any State, local or tribal governments or the private
sector. This proposed rule applies to gasoline refiners, blenders and importers that supply
gasoline to RFG aseas. Today's action proposes changes that would provide regulated partics
witls more flexibility with respect 1o complyiance with the RFG requirements.

F. Exccutive Order 13045: Children's Health Protection

Exceutive Order 1304S: Protection of Children from Environmental health Risks and
Safcty Risks (62FYR19885, April_ 23, 1997) applies 10 any rule that: (1) is determined to be
economically significant as defined under E.O. 128066, and (2) concemns an environmental health
or safety risk that EPA has reason 1o believe may have a disproportionate effcct on children. 1f
the repulatory action meets both criteria, the Agency must evaluate the environmental health or
safcty cffcets of the planned rule on children, and explain why toc planned regulalion Is

prefersbic to other potentially effective and reasonably feasible altematives considered by the

Agency.



EPA interprets E.O. 13045 as applying only 1o those repulatory actions fhat are based on
heaith or safety nisks, such that the analysis required under section 5-501 of the Order has the
potential to influence the regulation. This final rule is not subject to E.O. 13045, entitled
"Protection of Children from Environmental Health Risks and Safety Risks" (62FR19885, April
23, 1997), because it docs not invalve decisions on environmental health risks or safety risks that
may disproportionately affect children. We believe that the proposed changes will‘not have an
adverse effect on air quality.

G. Nafional Technology Transfer and Advancemeﬁl Act of 1995 (NTTAA)

Section 12(d) of the National ’fcchnology Transier and Advancement Act of 1995 (NTTAA),
Pub L. No. 104-113, 12(d) (15 U.S.C. 272 note) dirccts EPA 10 use voluntary consensus
standards 1n its regulalory activities unless to do so would be inconsistent with applicable Jaw or
otherwisc impractical. Veoluntary consensus standards arc technical standards (e.g., materials
specifications, test methods, sampling procedures, and business practices) that are devcloped or
acdopted by voluntary conscnsus standards bodies. The NTTAA directs EPA 1o provide
Congress, through OMB, explanations when the Agency decides not to use available and
applicable voluntary conscnsus.standa'rds.

This proposed rule docs not involve technical standards, and does not specify the usc of
technical methods. Thercfore, EPA did not consider the use of any voluntary consensus
standards.

Il Statutory Aunthority

Scetions 114, 211, and 301(a) the Clean Air Act as amendced (42 U.S.C. 7414, 7545, and

7601(a)). For e comprehensive discussion of FPA’s 2uthonty under Section 21 1(k)(2)(B), scc
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Appendix A of the Technical Support Document for this ruiemaking in Docket A-2000-10,

Document Number 11-B-2.

List of Subjects in 40 CFR Jart 80

Linvironmental protection, Air pollulion control), Reformulated Gasoline

Dated:

Carol M. Browner

Administrator

For the reasons set forth in the preamble, we proposc to amend part 80 of title 40, of the Code of

Federal Regulations to read as follows:
PART 80 - REGULATION OF FUELS AND FUEL ADDITIVES
1. The authority citation [or part 80 continues tc read as follows:

Authonty: Sccs. 114,211, and 301(a) of the Clean Air Act as amended (42 U.S.C. 7414, 7545,

and 7601(a)).

)
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2. Section 80.81 1s emended by revising the title of the scction and adding a new paragiaph (i) 1c

read as follows:

¢ 80.81 Cnforcement and other exemptians for California gasoline.

" . * * ’
() (1) Beginning on January 1, 2002, and extending through December 31, 2004, instead of the
oxygen content standards in § 80.41(¢) and (f), for California gasoline the Phase Il Complex

Medel Per-Gallon Standard for oxyyen content (percent, by weight) shall be 1.0, and the Phase

11 Complex Model Avcraged Standard for oxygen content (percent, by weight) shall be > 1.0.

Thcre shall be no per-gellon minimum for the Phase 11 Complex Modcl Averaged Standard.

(2) On or before [inscrt date six months from issuance of final rulc], California shall submit to
EPA a demonstration that California will ensure that the additional NOx reductions rcasanably
expectced to be achicved by the provisions of paragraph (i)(1) of ‘h? this section will be achieved.
Such demonstration shall include the specific actions that Californiz will take and a schedulce for
such actions. The demonstration shall include enforceable requirements sufficient 1o ensure that
additional NOx reductions are achicved in California, including at a minimum: 4 tons per day

during the sumimer season for both the South Coast and the Sacramento Mctropolitan Air Quality

Management Districts.



