
Table of Contents
3000 Nonbanking Activities

Sections Subsections Title

3000.0 Introduction to BHC Nonbanking and FHC Activities

3000.0.1 Categories of Nonbanking Activities
3000.0.2 Appendix 1—Activities Approved by the Board as

Being Considered ‘‘Closely Related to Banking’’
Under Section 4(c)(8) of the Bank Holding Company
Act (Section 225.28(b) of Regulation Y)

3000.0.3 Appendix 2—Activities Considered ‘‘Closely Related
to Banking’’ Under Section 4(c)(8) of the Bank
Holding Company Act

3000.0.4 Appendix 3—Activities Considered Not to Be
‘‘Closely Related to Banking’’ Under Section 4(c)(8)
of the Bank Holding Company Act

3001.0 Section 2(c) of the BHC Act—Savings Bank
Subsidiaries of BHCs Engaging in Nonbanking
Activities

3005.0 Section 2(c)(2)(F) of the BHC Act—Credit Card Bank
Exemption from the Definition of a Bank

3005.0.1 Section 2(c)(2
3005.0.2 Section 2(c)(2)(F) )
3005.0.3 Laws, Regulations, Interpretations, and Orders

3010.0 Section 4(c)(i) and (ii) of the BHC Act—Exemptions
from Prohibitions on Acquiring Nonbank Interests

3010.0.1 Introduction
3010.0.2 Labor, Agricultural, or Horticultural Organizations
3010.0.3 Family-Owned Companies
3010.0.4 Inspection Objectives
3010.0.5 Inspection Procedures
3010.0.6 Laws, Regulations, Interpretations, and Orders

3020.0 Section 4(c)(1) of the BHC Act—Investment in
Companies Whose Activities Are Incidental to
Banking

3020.0.1 Introduction
3020.0.2 Providing Banking Quarters
3020.0.3 Safe Deposit Business
3020.0.4 Furnishing Services to Banking Subsidiaries
3020.0.5 Furnishing Services to Nonbank Subsidiaries
3020.0.6 Liquidating Assets
3020.0.7 Inspection Objectives
3020.0.8 Inspection Procedures
3020.0.8.1 Section 4(c)(1)(A)—Bank Premises
3020.0.8.2 Section 4(c)(1)(B)—Safe Deposit Business
3020.0.8.3 Section 4(c)(1)(C)—Services
3020.0.8.4 Section 4(c)(1)(D)—Liquidation Subsidiary

BHC Supervision Manual January 2006
Page 1



Sections Subsections Title

3020.0.9 Laws, Regulations, Interpretations, and Orders

3030.0 Section 4(c)(2) and (3) of the BHC Act—Acquisition
of DPC Shares or Assets, Including Real Estate

3030.0.1 Exemption to Section 4(c)(2) Disposition
Requirements of DPC Shares

3030.0.2 Inspection Objectives
3030.0.3 Inspection Procedures
3030.0.4 Laws, Regulations, Interpretations, and Orders

3040.0 Section 4(c)(4) of the BHC Act—Interests in
Nonbanking Organizations

3040.0.1 Transfer of Shares to a Trustee
3040.0.2 Trust Company Subsidiaries
3040.0.3 Qualifying Foreign Banking Organization Owning or

Controlling Shares of a Company in a Fiduciary Capacity
3040.0.4 Other Reporting Requirements
3040.0.5 Inspection Objectives
3040.0.6 Inspection Procedures
3040.0.7 Laws, Regulations, Interpretations, and Orders

3050.0 Section 4(c)(5) of the BHC Act—Investments Under
Section 5136 of the Revised Statutes

3050.0.1 Companies in Which BHCs May Invest
3050.0.2 Limitations
3050.0.3 Inspection Objectives
3050.0.4 Inspection Procedures
3050.0.5 Laws, Regulations, Interpretations, and Orders

3060.0 Section 4(c)(6) and (7) of the BHC Act—Ownership
of Shares in Any Nonbank Company of
5 Percent or Less

3060.0.1 Section 4(c)(6)
3060.0.1.1 D.P.C. Shares
3060.0.1.2 Acquisition of Nonbank Interests—Royalties

as Compensation
3060.0.2 Section 4(c)(7)
3060.0.3 Inspection Objectives
3060.0.3.1 Section 4(c)(6)
3060.0.3.2 Section 4(c)(7)
3060.0.4 Inspection Procedures
3060.0.4.1 Section 4(c)(6)
3060.0.4.2 Section 4(c)(7)
3060.0.5 Laws, Regulations, Interpretations, and Orders

3070.0 Section 4(c)(8) of the BHC Act—Mortgage Banking

3070.0.1 Board Oversight and Management
3070.0.1.1 Board Oversight

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual January 2006
Page 2



Sections Subsections Title

3070.0.1.2 Management
3070.0.1.3 Organizational Structure
3070.0.1.4 Control Environment
3070.0.1.5 Control Programs
3070.0.1.5.1 Internal Audit
3070.0.1.5.2 External Audit
3070.0.1.5.3 Loan Review
3070.0.1.5.4 Quality Control
3070.0.1.5.5 Insurance Program
3070.0.1.5.6 Litigation
3070.0.1.6 Inspection Objectives
3070.0.1.7 Inspection Procedures
3070.0.2 Production Activities
3070.0.2.1 Types of Loans
3070.0.2.2 Production Channels
3070.0.2.3 Production Strategies
3070.0.2.4 Production Process
3070.0.2.5 Production Risks
3070.0.2.6 Overages
3070.0.2.7 Inspection Objectives
3070.0.2.8 Inspection Procedures
3070.0.3 Marketing Activities
3070.0.3.1 Oversight
3070.0.3.2 Securitization
3070.0.3.3 Pooling Practices
3070.0.3.4 Marketing Risks and Risk Management
3070.0.3.4.1 Techniques
3070.0.3.4.2 Unsalability
3070.0.3.4.3 Pricing Risk
3070.0.3.4.4 Fallout
3070.0.3.4.5 Hedging Strategies
3070.0.3.4.6 Position Reports
3070.0.3.4.7 Counterparty Performance
3070.0.3.5 Inspection Objectives
3070.0.3.6 Inspection Procedures
3070.0.4 Servicing/Loan Administration
3070.0.4.1 Revenue Generation
3070.0.4.2 Cost Containment
3070.0.4.3 Growth Strategies
3070.0.4.4 Servicing Agreements
3070.0.4.5 Recourse Obligations
3070.0.4.6 Guaranty Fees
3070.0.4.7 Internal Controls
3070.0.4.8 Data Security/Contingency Planning
3070.0.4.9 Inspection Objectives
3070.0.4.10 Inspection Procedures
3070.0.5 Financial Analysis
3070.0.5.1 Balance Sheet
3070.0.5.1.1 Assets
3070.0.5.1.2 Liabilities
3070.0.5.1.3 Equity Capital
3070.0.5.2 Income Statement
3070.0.5.3 Unique Characteristics

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual January 2006
Page 3



Sections Subsections Title

3070.0.5.4 Asset Quality
3070.0.5.4.1 Classification Procedures
3070.0.5.4.2 Presentation of Classifications
3070.0.5.4.3 Reserves
3070.0.5.5 Earnings Performance
3070.0.5.6 Liquidity and Funding
3070.0.5.6.1 Financial Flexibility
3070.0.5.6.2 Cash-Flow Analysis
3070.0.5.6.3 Asset/Liability Management
3070.0.5.7 Capital Adequacy
3070.0.5.8 Overall Assessment
3070.0.5.9 Inspection Objectives
3070.0.5.10 Inspection Procedures
3070.0.6 Mortgage-Servicing Assets and Liabilities
3070.0.6.1 Measurement
3070.0.6.2 Impairment Testing
3070.0.6.3 Disclosures
3070.0.6.4 Intercompany MSAs
3070.0.6.5 Table Funding
3070.0.6.6 Regulatory Reporting
3070.0.6.7 Risk-Based Capital
3070.0.6.8 Previously Recognized Excess Servicing-Fee Receivables
3070.0.6.9 MSA Hedging Practices and Instruments
3070.0.6.9.1 Hedging Practices
3070.0.6.9.2 Hedge Accounting
3070.0.6.9.3 Relevant MSA Characteristics
3070.0.6.9.4 Hedge Instruments
3070.0.6.10 Inspection Objectives
3070.0.6.11 Inspection Procedures
3070.0.7 Intercompany Transactions
3070.0.7.1 Section 23A of the FRA
3070.0.7.1.1 Quantitative Restrictions
3070.0.7.1.2 Collateral Requirements
3070.0.7.1.3 Prohibited Transactions
3070.0.7.1.4 Exemptions from Section 23A of the FRA
3070.0.7.2 Section 23B of the FRA
3070.0.7.3 Management and Service Fees
3070.0.7.4 Tie-In Considerations of the BHC Act
3070.0.7.4.1 Section 225.7(d) of Regulation Y
3070.0.7.4.2 Interaffiliate Tying Arrangements Treated the Same as

Intrabank Arrangements
3070.0.7.4.3 Foreign Transaction under Section 106
3070.0.7.4.4 Technical Change
3070.0.7.5 Inspection Objective
3070.0.7.6 Inspection Procedures
3070.0.8 Regulation Y Compliance
3070.0.9 On-Site Inspection of Mortgage Banking Subsidiaries
3070.0.10 Laws, Regulations, Interpretations, Orders
3070.0.11 Appendix A—First Day Letter
3070.0.12 Appendix B—Accounting Literature
3070.0.13 Appendix C—Regulatory Guidance

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual January 2006
Page 4



Sections Subsections Title

3070.3 Nontraditional Mortgages—Associated Risks

3070.3.1 Nontraditional Loan Terms and Underwriting Standards
3070.3.1.1 Qualifying Borrowers for Nontraditional Loans
3070.3.1.2 Collateral-Dependent Loans
3070.3.1.3 Risk Layering
3070.3.1.4 Reduced Documentation
3070.3.1.5 Simultaneous Second-Lien Loans
3070.3.1.6 Introductory Interest Rates
3070.3.1.7 Lending to Subprime Borrowers
3070.3.1.8 Non-Owner-Occupied Investor Loans
3070.3.2 Portfolio and Risk-Management Practices
3070.3.2.1 Policies
3070.3.2.2 Concentrations
3070.3.2.3 Controls
3070.3.2.4 Third-Party Originations
3070.3.2.5 Secondary-Market Activity
3070.3.2.6 Management Information and Reporting
3070.3.2.7 Stress Testing
3070.3.2.8 Capital and Allowance for Loan and Lease Losses
3070.3.3 Consumer Protection Issues
3070.3.3.1 Concerns and Objectives
3070.3.3.2 Legal Risks
3070.3.3.3 Recommended Practices
3070.3.3.4 Communications with Consumers
3070.3.3.4.1 Promotional Materials and Product Descriptions
3070.3.3.4.2 Monthly Statements on Payment-Option ARMs
3070.3.3.4.3 Practices to Avoid
30703.3.3.5 Control Systems
3070.3.4 Appendix (Terms Used in This Document)
3070.3.5 Inspection Objectives
3070.3.6 Inspection Procedures

3071.0 Section 4(c)(8) of the BHC Act—Mortgage Banking—
Derivative Commitments to Originate and Sell
Mortgage Loans

3071.0.1 Interagency Advisory on Accounting and Reporting
for Commitments to Originate and Sell Mortgage Loans

3071.0.1.1 Accounting and Reporting
3071.0.1.1.1 Accounting Policies
3071.0.1.1.2 Derivative Loan Commitments
3071.0.1.1.3 Forward Loan-Sales Commitments
3071.0.1.1.4 Netting of Contracts
3071.0.1.1.5 Hedge Accounting
3071.0.1.1.6 Income-Statement Effect
3071.0.1.2 Valuation
3071.0.1.2.1 Fair Value
3071.0.1.2.2 SAB 105
3071.0.1.3 Standard-Setter Activities
3071.0.1.4 Changes in Accounting for Derivative Loan Commitments

and Loan-Sales Agreements
3071.0.1.5 Definitions of Terms Used in the Advisory
3071.0.1.5.1 Derivative Loan Commitment
3071.0.1.5.2 Forward Loan-Sales Commitment

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual July 2007
Page 5



Sections Subsections Title

3071.0.1.5.3 Mandatory-Delivery Contract
3071.0.1.5.4 Best-Efforts Contract
3071.0.1.5.5 Master Agreement
3071.0.1.6 Example of the Accounting for Commitments to Originate

and Sell Mortgage Loans
3071.0.1.6.1 ABC Mortgage Financial Institution (Best-Efforts Contracts

and No Application of Fair-Value Hedge Accounting)
3071.0.1.6.1.1 Background
3071.0.1.6.1.2 Discussion of ABC’s Approach to Valuing Derivative Loan

Commitments and Forward Loan-Sales Commitments
3071.0.1.6.1.3 Regulatory Reporting
3071.0.2 Inspection Objective
3071.0.3 Inspection Procedures

3072.0 Activities Related to Extending Credit

3072.8 Real Estate Settlement Services

3073.0 Education-Financing Activities

3073.0.1 Expanded Student-Loan Servicing Activities

3080.0 Section 4(c)(8) of the BHC Act—Servicing Loans

3080.0.1 Inspection Objectives
3080.0.2 Inspection Procedures

3084.0 Asset-Management, Asset-Servicing, and Collection
Activities

3084.0.1 Asset-Management Services to Certain
Governmental Agencies and to Unaffiliated
Financial Institutions with Troubled Assets

3084.0.2 Asset-Management Services for Assets Originated
by Nonfinancial Institutions

3090.0 Section 4(c)(8) of the BHC Act—Receivables

3090.1 Factoring

3090.1.1 Introduction
3090.1.2 Funding
3090.1.3 Inspection Objectives
3090.1.4 Inspection Procedures
3090.1.4.1 On-Site Procedures
3090.1.4.2 Credit Department
3090.1.4.3 Asset Evaluation
3090.1.5 Laws, Regulations, Interpretations, and Orders

3090.2 Accounts Receivable Financing

3090.2.1 Introduction
3090.2.2 Funding
3090.2.3 Inspection Objectives
3090.2.4 Inspection Procedures

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual July 2007
Page 6



Sections Subsections Title

3090.2.4.1 On-Site Procedures
3090.2.4.2 Accounting and Controls
3090.2.4.3 Definitions
3090.2.4.4 Over-Advances and Other Loans
3090.2.4.5 Asset Evaluation
3090.2.4.6 D.P.C. Assets
3090.2.4.7 Financial Condition
3090.2.5 Laws, Regulations, Interpretations, and Orders

3100.0 Section 4(c)(8) of the BHC Act—Consumer Finance

3100.0.1 Introduction
3100.0.2 Funding
3100.0.3 Inspection Objectives
3100.0.4 Inspection Procedures
3100.0.4.1 On-Site Phase
3100.0.4.2 Policy Evaluation
3100.0.4.3 Evaluation of the Supervisory Structure
3100.0.4.4 Detailed Procedures for an Office Visit
3100.0.4.5 Additional Procedures
3100.0.4.6 Compliance
3100.0.4.7 Asset Classification Policy
3100.0.4.8 Ratio Analysis
3100.0.4.9 Delinquency
3100.0.4.10 Liquidation
3100.0.4.11 Loss Reserves
3100.0.4.12 Volume
3100.0.4.13 Evaluation of the Company’s Condition
3100.0.5 Laws, Regulations, Interpretations, and Orders

3104.0 Acquiring Debt in Default

3104.0.1 Acquisition of Defaulted Debt—Board Order

3105.0 Credit Card Authorization and Lost/Stolen Credit Card
Reporting Services

3107.0 Stand-Alone Inventory-Inspection Services

3110.0 Section 4(c)(8) of the BHC Act—Industrial Banking

3110.0.1 Nonbanking Acquisitions Not Requiring Prior Board
Approval

3110.0.2 Inspection Objectives
3110.0.3 Inspection Procedures
3110.0.4 Laws, Regulations, Interpretations, and Orders

3111.0 Section 4(c)(8) of the BHC Act—Acquisition of
Savings Associations

3111.0.1 Acquisition of a Savings Association
3111.0.2 Laws, Regulations, Interpretations, and Orders

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual July 2007
Page 6.1



Sections Subsections Title

3120.0 Section 4(c)(8) of the BHC Act—Trust Services

3120.0.1 On-Site Inspections

3130.0 Section 4(c)(8) of the BHC Act—General Financial
and Investment Advisory Activities

3130.0.1 Inspection Objectives
3130.0.2 Inspection Procedures

3130.1 Investment or Financial Advisers

3130.1.1 Real Estate Development Advisers for State
and Local Government

3130.1.2 Inspection Objectives
3130.1.3 Inspection Procedures
3130.1.3.1 Scope of Inspection
3130.1.3.2 Inspection Checklist
3130.1.3.2.1 Review of Fundamental Policies and Procedures
3130.1.3.2.2 Supervision and Organization
3130.1.3.2.2.1 Supervision and Organization Checklist
3130.1.3.2.3 Portfolio Management
3130.1.3.2.4 Conflicts of Interest
3130.1.3.2.5 Recordkeeping
3130.1.3.2.6 Security Storage and Processing
3130.1.3.2.7 Other Matters
3130.1.4 Inspection Findings
3130.1.5 On-Site Inspection by Trust Examiner(s)
3130.1.6 Laws, Regulations, Interpretations, and Orders

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual July 2007
Page 6.2



Sections Subsections Title

3130.2 Reserved for Future Use

3130.3 Advice on Mergers and Similar Corporate Structurings,
Capital Structurings, and Financing Transactions

3130.3.1 Adviser to a Mortgage or Real Estate Investment Trust
3130.3.1.1 Evaluating Advisory Activities for a REIT
3130.3.2 Inspection Objectives
3130.3.3 Inspection Procedures
3130.3.4 Financial Advice on Issuing Securities of Foreign

Governments in the United States
3130.3.4.1 Financial Advice to the Canadian Federal, Provincial,

and Municipal Governments
3130.3.4.2 Providing Financial Advice to the Japanese National

and Municipal Governments and Their Agencies
3130.3.5 Providing Financial-Feasibility Studies and Valuation

Services
3130.3.5.1 Valuation Services
3130.3.5.2 Utility-Rate Testimony in Support of Utility-Company

Valuations
3130.3.6 Education-Financing Advisory Services
3130.3.7 Laws, Regulations, Interpretations, and Orders

3130.4 Informational, Statistical Forecasting, and Advisory
Services for Transactions in Foreign Exchange and
Swaps, Commodities, and Derivative Instruments

3130.4.1 Informational, Statistical Forecasting, and Advice
On Such Transactions or Instruments as Foreign-
Exchange Swaps, Commodities, and Derivatives

3130.4.2 Financial Advice as to the Structuring of and Arranging
for Loan Syndications, Interest-Rate Swaps, Caps,
and Similar Transactions

3130.4.3 Advice Relating to the Structuring of and Arranging
for Currency Swaps

3130.4.4 Advice with Respect to Futures Contracts
3130.4.4.1 Limited Advisory Services with Respect to Futures

Contracts on Stock Indexes and Options on Such
Futures Contracts

3130.4.4.2 Advice on Certain Futures and Options on Futures
3130.4.5 Providing Discretionary Portfolio Management

Services on Futures and Options on Futures on
Nonfinancial Commodities

3130.4.6 Combination of Providing Advice with Other
Nonbanking Activities

3130.4.6.1 Providing Nonfinancial Futures Advice and the
Combining of Foreign-Exchange, Government
Securities Advisory, and Execution Services

3130.4.7 Laws, Regulations, Interpretations, and Orders

3130.5 Section 4(c)(8)—Providing Educational Courses and
Instructional Materials for Consumers on Individual
Financial Management

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual December 2004
Page 7



Sections Subsections Title

3130.5.1 Laws, Regulations, Interpretations, and Orders

3130.6 4(c)(8)—Tax-Planning and Tax-Preparation Services

3130.6.1 Inspection Objectives
3130.6.2 Inspection Procedures
3130.6.3 Laws, Regulations, Interpretations, and Orders

3140.0 Section 4(c)(8) of the BHC Act—Leasing Personal
or Real Property

3140.0.1 Leasing Authorizations within Regulation Y
3140.0.2 Permissible Leasing Activities
3140.0.2.1 Automobile Fleet Leasing and Fleet-Management Services
3140.0.3 Accounting for Leases
3140.0.3.1 Accounting for Leases by a Lessee
3140.0.3.1.1 Operating Method of Accounting for Leases
3140.0.3.1.2 Capitalized-Lease Method of Accounting for Leases
3140.0.3.2 Accounting for Leases by a Lessor
3140.0.3.2.1 Operating Lease (Lessor)
3140.0.3.2.2 Direct Financing Capitalized Lease
3140.0.3.2.3 Balance-Sheet Presentation
3140.0.3.2.4 Classification
3140.0.3.2.5 Delinquency
3140.0.4 Leveraged Leases
3140.0.5 Inspection Objectives
3140.0.6 Inspection Procedures
3140.0.7 Laws, Regulations, Interpretations, and Orders

3150.0 Section 4(c)(8) of the BHC Act—Community Welfare
Projects

3150.0.1 Investments in Corporations or Projects to Promote
Community Welfare—Board Interpretation

3150.0.2 Examples of Board-Approved Activities Designed to
Promote Community Welfare

3150.0.3 Examples of Investments Viewed as Not Promoting
Community Welfare

3150.0.4 Inspection Objectives
3150.0.5 Inspection Procedures
3150.0.6 Laws, Regulations, Interpretations, and Orders

3160.0 Section 4(c)(8) of the BHC Act—EDP Servicing
Company

3160.0.1 Introduction—Provision of Data Processing and
Transmission Services

3160.0.2 Incidental Activities
3160.0.3 Section 4(c)(8) vs. Section 4(c)(1)
3160.0.4 Mini-Computer Activities

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual December 2004
Page 8



Sections Subsections Title

3160.0.5 Hardware and Software as an Integrated Package
3160.0.6 Packaged Financial Systems
3160.0.7 Excess Capacity
3160.0.8 Byproducts
3160.0.9 Requirement of Separate Recordkeeping
3160.0.10 Summary
3160.0.11 Inspection Objectives
3160.0.12 Inspection Procedures
3160.0.12.1 Pre-Inspection
3160.0.12.2 On-Site
3160.0.13 Laws, Regulations, Interpretations, and Orders

3160.1 Section 4(c)(8) of the BHC Act—EDP Servicing:
Network for the Processing and Transmission
of Medical Payment Data

3160.2 Electronic Benefit Transfer, Stored-Value-
Card, and Electronic Data Interchange
Services

3160.2.1 Electronic Benefit Transfer Services
3160.2.2 Stored-Value-Card Services
3160.2.2.1 Stored-Value-Card Closed Systems
3160.2.2.2 Stored-Value-Card Open Systems
3160.2.3 Electronic Data Interchange Services
3160.2.4 Board Approval

3160.3 Data Processing Activities: Obtaining Traveler’s
Checks and Postage Stamps Using an ATM
Card and Terminal

3160.4 Providing Data Processing in Connection with the
Distribution, through ATMs, of Tickets, Gift
Certificates, Prepaid Telephone Cards, and Certain
Other Documents

3160.5 Engage in Transmitting Money

3160.5.1 Engage in Transmitting Money in the United States

3165.1 Support Services—Printing and Selling MICR-
Encoded Items

3170.0 Section 4(c)(8) of the BHC Act—Insurance Agency
Activities of Bank Holding Companies

3170.0.1 Insurance Agency Activities Permissible for Bank
Holding Companies

3170.0.2 Insurance Agency Activities
3170.0.3 Permissible Types of Coverage Including Grandfather

Privileges

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual June 2004
Page 9



Sections Subsections Title

3170.0.3.1 Insurance Activities Permissible for Bank Holding
Companies per Section 225.28(b)(11)(i) of the Board’s
Regulation Y

3170.0.3.2 Section 225.28(b)(11)(ii) of Regulation Y—Sale of
Credit-Related Property Insurance by Finance
Company Subsidiaries of a BHC

3170.0.3.2.1 Definition of a Finance Company
3170.0.3.2.2 Property Insurance a Finance Company May Sell
3170.0.3.3 Section 225.28(b)(11)(iii) of Regulation Y—Insurance

in Small Towns
3170.0.3.4 Section 225.28(b)(11)(iv) of Regulation Y—Insurance

Agency Activities Conducted on May 1, 1982
3170.0.3.4.1 Limitations on Expansion of Grandfather Rights
3170.0.3.4.2 Transfer of Grandfather Rights among Subsidiaries
3170.0.3.5 Section 225.28(b)(11)(v) of Regulation Y—Bank

Holding Company’s Insurance Coverage for
Internal Operations

3170.0.3.6 Section 225.28(b)(11)(vi) of Regulation Y—Small Bank
Holding Companies

3170.0.3.7 Section 225.28(b)(11)(vii) of Regulation Y—Insurance
Agency Activities Conducted before 1971

3170.0.3.7.1 Agency Activities
3170.0.4 Income from the Sale of Credit Life Insurance
3170.0.4.1 Policy Statement on Income from Sale of Credit Life

Insurance
3170.0.4.2 Disposition of Credit Life Insurance Income
3170.0.5 Inspection Objectives
3170.0.6 Inspection Procedures
3170.0.7 Laws, Regulations, Interpretations, and Orders

3180.0 Section 4(c)(8) of the BHC Act—Insurance
Underwriters

3180.0.1 Insurance Underwriting Activities
3180.0.1.1 Insurance Underwriting Activities Permissible for Bank

Holding Companies per Section 225.28(b)(11)(i) of
the Board’s Regulation Y—Credit Insurance

3180.0.2 Limited Property Insurance Related to an Extension of
Credit (Finance Company Subsidiary of a Bank
Holding Company)

3180.0.3 Insurance Activities before 1971
3180.0.4 Underwriting as Reinsurer
3180.0.5 Inspection Objectives
3180.0.6 Inspection Procedures
3180.0.7 Laws, Regulations, Interpretations, and Orders

3190.0 Section 4(c)(8) of the BHC Act—Courier Services

3190.0.1 Inspection Objectives
3190.0.2 Inspection Procedures
3190.0.3 Laws, Regulations, Interpretations, and Orders

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual June 2004
Page 10



Sections Subsections Title

3200.0 Section 4(c)(8) of the BHC Act—Management
Consulting and Counseling Services

3200.0.1 Management Consulting Limitations
3200.0.2 Inspection Objectives
3200.0.3 Inspection Procedures
3200.0.4 Laws, Regulations, Interpretations, and Orders

3202.0 Employee Benefits Consulting Services
3202.0.1 Board Orders Involving Employee Benefits Consulting

3204.0 Career Counseling

3204.0.1 Career Counseling—Initial Board Order

3210.0 Section 4(c)(8) of the BHC Act—Money Orders,
Savings Bonds, and Travelers’ Checks

3210.0.1 Inspection Objectives
3210.0.2 Inspection Procedures
3210.0.3 Laws, Regulations, Interpretations, and Orders

3210.1 Payment Instruments

3210.1.1 Issuing Consumer-Type Payment Instruments Having
a Face Value of Not More than $10,000

3210.1.2 Issuing and Selling Official Checks with No Maximum
Face Value

3210.1.3 Issuing and Selling Drafts and Wire Transfers Payable
in Foreign Currencies

3210.1.4 Issuing and Selling Variably Denominated Payment
Instruments without Limitation as to Face Value

3220.0 Section 4(c)(8) of the BHC Act—Arranging
Commercial Real Estate Equity Financing

3220.0.1 Laws, Regulations, Interpretations, and Orders

3230.0 Section 4(c)(8) of the BHC Act—Agency
Transaction Services for Customer Investments
(Securities Brokerage)

3230.0.1 Overview on Securities Brokerage as a Nonbanking
Activity

3230.0.2 Initial Board Order Approval for Securities Brokerage

3230.0.2.1 Margin Lending
3230.0.2.2 Maintenance of Customer Securities Accounts
3230.0.2.3 Custodial Services
3230.0.3 Margin Credit Activities and Securities Brokerage
3230.0.4 Activity Added to Regulation Y
3230.0.5 Market Entry into Securities Brokerage
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Sections Subsections Title

3230.0.6 Purpose of Inspection of Securities Brokerage
Activities

3230.0.7 Inspection Objectives
3230.0.8 Scope of Inspection
3230.0.9 Materials Required for Inspection
3230.0.10 Inspection Procedures
3230.0.10.1 Organization and Management
3230.0.10.2 Operations
3230.0.10.2.1 Execution
3230.0.10.2.2 Settlement
3230.0.10.2.3 Delivery
3230.0.10.2.4 Recordkeeping
3230.0.10.2.5 Audits and Controls
3230.0.10.3 Conflicts of Interest
3230.0.10.3.1 Relationship with Affiliated Trust Departments
3230.0.10.4 Earnings, Volume Trends, and Prospects
3230.0.10.5 Compliance
3230.0.10.6 Presentation of Findings
3230.0.11 Examination Checklists
3230.0.11.1 Securities Brokerage Inspection Checklist
3230.0.11.2 Securities Brokerage/Internal Control Checklist
3230.0.12 Laws, Regulations, Interpretations, and Orders

3230.05 Section 4(c)(8) of the BHC Act—Securities
Brokerage (Board Decisions)

3230.1 Securities Brokerage in Combination with
Investment Advisory Services

3230.2 Securities Brokerage with Discretionary Investment
Management and Investment Advisory Services

3230.3 Offering Full-Service Brokerage Services for
Bank-Ineligible Securities

3230.4 Private-Placement and Riskless-Principal Activities

3230.4.1 Engaging in Commercial-Paper Placement Activities
to a Limited Extent

3230.4.2 Acting as Agent in the Private Placement of All
Types of Securities and Acting as Riskless Principal

3230.4.3 Incorporation of Private-Placement Nonbanking
Activities into the Board’s Regulation Y

3230.4.4 Riskless Principal
3230.4.4.1 Description of Riskless-Principal Transactions
3230.4.4.2 Underwriting and Riskless Principal
3230.4.4.3 Summary of Board Action on Acting as Agent in

Private Placement and as Riskless Principal in
Buying and Selling Securities

3230.4.4.4 Changes to the Underwriting Conditions for Riskless-
Principal Activities

3230.4.4.5 Incorporation of Riskless-Principal Transactions into
Regulation Y
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Sections Subsections Title

3230.5 Acting as a Municipal Securities Brokers’ Broker

3230.6 Acting as a Conduit in Securities Borrowing and Lending

3240.0 Section 4(c)(8) of the BHC Act—Underwriting and
Dealing in U.S. Government Obligations, Municipal
Securities, and Money Market Instruments

3240.0.1 History of Board Approvals of Underwriting and
Dealing in Government Obligations and Money
Market Instruments

3240.0.2 Adding the Activity to Section 225.28(b) of
Regulation Y

3240.0.3 Regulation of Dealer Activities
3240.0.4 Dealer Activities
3240.0.5 Government and Municipal Securities
3240.0.6 U.S. Government Securities Trading
3240.0.6.1 ‘‘When-Issued’’ Trading
3240.0.6.2 Due Bills
3240.0.6.3 Clearance
3240.0.6.4 Short Sales
3240.0.6.5 Arbitrage
3240.0.7 Money Market Trading
3240.0.7.1 Bankers’ Acceptances
3240.0.7.2 Certificates of Deposit
3240.0.8 Repurchase Agreements and Securities Lending
3240.0.9 Policy Summary
3240.0.10 Scope of the Inspection
3240.0.11 Inspection Objectives
3240.0.12 Inspection Procedures
3240.0.13 Review of Internal Controls
3240.0.13.1 Securities Underwriting Trading Policies
3240.0.13.2 Offsetting Resale and Repurchase Transactions
3240.0.13.3 Custody and Movement of Securities
3240.0.13.4 Purchase and Sales Transaction
3240.0.13.5 Customer and Dealer Accounts
3240.0.13.6 Other
3240.0.14 Laws, Regulations, Interpretations, and Orders

3250.0 Section 4(c)(8) of the BHC Act—Agency Transactional
Services (Futures Commission Merchants and
Futures Brokerage)

3250.0.1 Scope of Guidance
3250.0.2 Evaluation of FCM Risk Management
3250.0.2.1 Board and Senior Management Oversight
3250.0.2.2 Policies, Procedures, and Limits
3250.0.2.3 Risk Measurement, Monitoring, and Reporting
3250.0.2.4 Internal Controls
3250.0.3 Futures Exchanges, Clearinghouses, and FCMs
3250.0.4 Commodity Exchange Act, Commodity Futures Trading

Commission, and Self-Regulatory Organizations
3250.0.5 Federal Reserve Regulation of FCMs and CTAs
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Sections Subsections Title

3250.0.6 Participation in Foreign Markets
3250.0.7 Specific Risks and Their Risk-Management

Considerations
3250.0.7.1 Credit Risk
3250.0.7.1.1 Customer-Credit Risk
3250.0.7.1.2 Customer-Financing Risk
3250.0.7.1.3 Clearing-Only Risk
3250.0.7.1.4 Carrying-Broker Risk
3250.0.7.1.5 Executing-FCM Risk
3250.0.7.1.6 Pit-Broker Risk
3250.0.7.1.7 Clearinghouse Risk
3250.0.7.1.8 Guarantees
3250.0.7.2 Market Risk
3250.0.7.3 Liquidity Risk
3250.0.7.4 Reputation Risk
3250.0.7.4.1 Commodity Trading Adviser
3250.0.7.5 Operations Risk, Internal Controls, Internal Audits,

and Compliance
3250.0.7.5.1 Operations Risk
3250.0.7.5.2 Internal Controls
3250.0.7.6 Internal Audits and Their Review
3250.0.8 Inspection Guidance
3250.0.9 Inspection Objectives
3250.0.10 FCM Inspection Procedures
3250.0.11 FCM Supplemental Checklist Questionnaire
3250.0.12 Laws, Regulations, Interpretations, and Orders

3251.0 Futures Commission Merchants Board Orders

3251.0.1 FCM Brokerage of Futures Contracts on a Municipal
Bond Index

3251.0.2 FCM Brokerage of Certain Futures Contracts on
Stock Indexes Including Options

3251.0.3 Limited FCM Clearing-Only and Executing-Only Trades
3251.0.4 FCM Clearing Transactions by Preapproved Execution

Groups
3251.0.5 FCM—Executing and Clearing, and Clearing Without

Executing, Futures and Options on Futures on
Nonfinancial Commodities

3251.0.5.1 BHC’s Execution and Clearance of Futures and Options
on Futures on Nonfinancial Commodities

3251.0.5.2 FCM’s Execution and Clearance of Futures and Options
on Futures on Nonfinancial Commodities

3251.0.6 FCM and Related Advisory Services for Options on
Eurotop 100 Index Futures and the One-Month Canadian
Banker’s Acceptance Futures

3251.0.7 FCM Trading for Its Own Account in Futures, Options,
and Options on Futures Contracts Based on Certificates
of Deposit or Other Money Market Instruments

3251.0.8 FCM Engaging in Commodity and Index Swap
Transactions as an Originator, Principal, Agent,
Broker, or Advisor
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Sections Subsections Title

3251.0.9 FCM Trading in Futures, Options, and Options on Futures
Contracts Based on Commodities or on Stock, Bond,
or Commodity Indices for Its Own Account

3251.0.10 Appendix A—Previous Prior-Approval Requirements for
Bank Holding Companies Proposing to Engage in
FCM Activities

3251.0.11 Providing Discretionary Portfolio Management Services
on Futures and Options on Futures on Financial
Commodities

3251.0.12 FCM Execution, Clearance, and Advisory Services for
Contracts on Financial and Nonfinancial Commodities
for Noninstitutional Customers

3251.0.12.1 Providing FCM Services to Certain Sophisticated
Noninstitutional Customers

3251.0.12.2 Foreign-Exchange Activities
3251.0.12.3 Board’s Decision on the Proposed FCM Activities
3251.0.13 FCM Serving as a Primary Clearing Firm for a Limited

Number of Floor Traders and Brokerage Services for
Forward Contracts on Financial and Nonfinancial
Commodities

3251.0.13.1 Primary Clearing Firm for a Limited Number of
Professional Floor Traders

3251.0.13.2 Brokerage Services with Respect to Forward Contracts
Based on Certain Financial and Nonfinancial
Commodities

3251.0.13.3 Conclusion

3255.0 Agency Transactional Services—Other Transactional
Services

3255.0.1 Brokering Options on Securities Issued or
Guaranteed by the U.S. Government and Its
Agencies and Options on U.S. and Foreign
Money-Market Instruments

3255.0.2 Brokering Options in Foreign Currency on Exchanges
Regulated by the SEC

3255.0.3 Executing and Clearing CFTC-Regulated Options on
Bullion and Foreign Exchange on Authorized
Commodity Exchanges

3260.0 Section 4(c)(8) of the BHC Act—Investment Transactions
as Principal

3260.0.1 Underwriting and Dealing in Government Obligations
and Money Market Instruments

3260.0.2 Foreign Exchange
3260.0.3 Dealing in Gold, Silver, Platinum, and Palladium

Bullion and Coins
3260.0.4 Engaging as Principal in Derivatives Involving Financial

Assets and Nonfinancial Assets or Groups of Assets
3260.0.4.1 Trading for a Company’s Own Account in Futures, Options,

and Options on Futures Based on U.S. Government
Securities and Certain Money Market Instruments
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3260.0.4.2 Dealing as a Registered Options Trader on Foreign-
Exchange Options

3260.0.4.3 Acting as a Specialist in Options on Foreign Exchange
3260.0.4.4 Acting as a Dealer, Broker with Respect to Interest-

Rate and Currency Swaps and Related Transactions
3260.0.4.5 Currency Swaps for Hedging a BHC’s Own Position

in Foreign Currency
3260.0.4.6 Derivative Transactions as Principal
3260.0.5 Laws, Regulations, Interpretations, and Orders

3270.0 Section 4(c)(8) of the BHC Act—Real Estate and
Personal Property Appraising

3270.0.1 Scope of Inspection
3270.0.2 Appraisal Standards for Federally Related

Transactions
3270.0.3 Appraiser’s Qualifications
3270.0.4 Key Components of a Personal Property Appraisal

Report
3270.0.5 Appraisal of Construction and Construction Analysis

Services
3270.0.6 Inspection Objectives
3270.0.7 Inspection Procedures
3270.0.8 Laws, Regulations, Interpretations, and Orders

3320.0 Section 4(c)(8) of the BHC Act—Check-Guaranty
and Check-Verification Services

3320.0.1 Inspection Objectives
3320.0.2 Inspection Procedures
3320.0.3 Laws, Regulations, Interpretations, and Orders

3330.0 Section 4(c)(8) of the BHC Act—Operating a
Collection Agency

3330.0.1 Inspection Objectives
3330.0.2 Inspection Procedures
3330.0.3 Laws, Regulations, Interpretations, and Orders

3340.0 Section 4(c)(8) of the BHC Act—Operating a Credit
Bureau

3340.0.1 Inspection Objectives
3340.0.2 Inspection Procedures
3340.0.3 Laws, Regulations, Interpretations, and Orders

3500.0 Tie-In Considerations of the BHC Act

3500.0.1 Anti-Tying Restrictions and Other Provisions
3500.0.1.1 Section 106 Statutory Exception
3500.0.2 Regulatory Exceptions
3500.0.2.1 Traditional-Bank-Product Exception
3500.0.2.2 Safe Harbor for Combined-Balance Discounts
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3500.0.2.2.1 Combined-Balance Discount—Members of a Household
or Family, Taken Together, May Constitute a
‘‘Customer’’

3500.0.2.3 Safe Harbor for Foreign Transactions
3500.0.2.4 BankHoldingCompanySubsidiaryBanks IssuingSecurities-

Based Credit
3500.0.2.4.1 A BHC’s Subsidiary Banks Issuing Securities-Based

Credit Can Require Borrowers to Keep the Securities
Collateral in an Account at the BHC’s Broker-
Dealer Affiliate

3500.0.2.4.2 Bank Customers Receiving Securities-Based Credit
Can Be Required to Hold Securities Collateral
at a Broker-Dealer Affiliate Account

3500.0.3 Applicability of Anti-Tying Exceptions to Entities
Other Than Banks

3500.0.4 Tying Arrangements Relating to Nonbank Banks
3500.0.5 Voluntary Versus Involuntary Tying Arrangements
3500.0.6 Inspection Objectives
3500.0.7 Inspection Procedures
3500.0.8 Inspection Checklist for Compliance with the Tying

Prohibitions

3510.0 Sections 4(c)(9) and 2(h) of the BHC Act—
Nonbanking Activities of Foreign Banking
Organizations

3510.0.1 Regulation K
3510.0.2 Nonbanking Exemptions from the BHC Act

for QFBOs Under Sections 4(c)(9) and 2(h)
3510.0.2.1 Section 4(c)(9) of the BHC Act
3510.0.2.2 Section 2(h) of the BHC Act
3510.0.2.3 Foreign Banks’ Underwriting of Securities
3510.0.3 Grandfather Rights
3510.0.4 Laws, Regulations, Interpretations, and Orders

3520.0 Section 4(c)(10) of the BHC Act—Grandfather
Exemption from Section 4 for BHCs Which
Are Banks

3530.0 Section 4(c)(11) of the BHC Act—Authorization for
BHCs to Reorganize Share Ownership Held on the
Basis of Any Section 4 Exemption

3540.0 Section 4(c)(12) of the BHC Act—Ten-Year
Exemption from Section 4 of the BHC Act

3540.0.1 Laws, Regulations, Interpretations, and Orders

3550.0 Section 4(c)(13) of the BHC Act—International
Activities of Domestic Bank Holding Companies

3550.0.1 Investments and Activities Abroad
3550.0.2 Investment Procedures
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Sections Subsections Title

3550.0.3 General Consent for Well-Capitalized and Well-Managed
Investors

3550.0.3.1 Individual Limit for Investment in a Subsidiary
3550.0.3.2 Individual Limit for Investments in a Joint Venture
3550.0.3.3 Individual Limit for Portfolio Investment
3550.0.3.4 Aggregate Investment Limits
3550.0.4 Limited General Consent for an Investor That Is Not Well

Capitalized or Well Managed
3550.0.4.1 Individual Limit
3550.0.4.2 Aggregate Limit
3550.0.5 Calculating Compliance with the Individual and Aggregate

General-Consent Limits
3550.0.6 Other Eligible Investments Under General Consent
3550.0.7 Investment Ineligible for General Consent
3550.0.8 Investments Made with Prior Notice to or the Specific

Consent of the Board
3550.0.9 Examination of Foreign Subsidiaries of BHCs
3550.0.10 Investments by Bank Holding Companies, Edge

Corporations, and Member Banks in Foreign
Companies

3550.0.11 Laws, Regulations, Interpretations, and Orders

3560.0 Section 4(c)(14) of the BHC Act—Export Trading
Companies

3560.0.1 Inspection Procedures
3560.0.1.1 Export Trading Company Questionnaire

3600.0 Permissible Activities by Board Order

3600.0.1 Inspection Objective
3600.0.2 Inspection Procedures

3600.1 Operating a ‘‘ Pool Reserve Plan’’

3600.2–
3600.4

Reserved

3600.5 Engaging in Nonbank Activities via Foreign Branches

3600.5.1 New York Investment Company
3600.5.2 Engaging in Banking Activities through Foreign

Branches of a Nonbank Company

3600.6 Operating a Securities Exchange

3600.7 Acting as a Certification Authority for Digital Signatures

3600.7.1 Acting as Certification Authority in Connection with
Financial and Nonfinancial Transactions

3600.7.2 Laws, Regulations, Interpretations, and Orders
3600.8 Private Limited Investment Partnership
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3600.9–
3600.12

Reserved

3600.13 FCM Activities

3600.13.1 Serving as, and Controlling a Private Limited Partnership
as, a Commodity Pool Operator

3600.14–
3600.16

Reserved

3600.17 Insurance Activities
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Sections Subsections Title

3600.17.1 Engaging in Title Insurance Agency Activities
Pursuant to Regulation Y

3600.18–
3600.20

Reserved

3600.21 Underwriting and Dealing

3600.21.1 Underwriting and Dealing in Commercial Paper to a
Limited Extent

3600.21.2 Engage in Underwriting and Dealing, to a Limited
Extent, in Municipal Revenue Bonds, Mortgage-
Related Securities, and Commercial Paper

3600.21.3 Engage in Limited Underwriting and Dealing in
Consumer-Receivable-Related Securities

3600.21.4 Limited Underwriting and Dealing in Debt and Equity
Securities

3600.21.5 Acting as a Dealer-Manager in Connection with
Cash-Tender and Exchange-Offer Transactions

3600.21.6 Underwriting ‘‘Private Ownership’’ Industrial
Development Bonds

3600.22 Reserved

3600.23 Issuance and Sale of Mortgage-Backed Securities
Guaranteed by GNMA

3600.24 Sales Tax Refund Agent and Cashing U.S. Dollar
Payroll Checks

3600.24.1 Acting as a Sales Tax Refund Agent for the
State of Louisiana

3600.24.2 Cashing U.S. Dollar Payroll Checks Drawn on
Unaffiliated Banks

3600.25 Providing Government Services

3600.26 Real Estate Settlement Through a Permissible Title
Insurance Agency

3600.27 Providing Administrative and Certain Other Services
to Mutual Funds

3600.27.1 Glass-Steagall Act Issues in Providing Administrative
Services

3600.27.2 Permissibility of Proposed Administrative Services
Activities

3600.27.3 Board’s Conclusion on Providing Administrative Services

3600.28 Developing Broader Marketing Plans and Advertising
and Sales Literature for Mutual Funds

3600.28.1 Control Considerations Involving Promotional
and Marketing Activities
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3600.28.2 Management Interlock Control Considerations

3600.29 Providing Employment Histories to Third Parties

3600.29.1 Credit-Related Employment Histories
3600.29.2 Non-Credit-Related Employment Histories

3600.30 Title Abstracting

3600.30.1 Real Estate Title Abstracting Activities
3600.30.2 Aircraft Title Abstracting Activities

3610.1 Financing Customers’ Commodity Purchase and Forward
Sales

3610.2 Certain Volumetric-Production-Payment Transactions
Involving Physical Commodities

3700.0 Impermissible Activities

3700.1 Land Investment and Development

3700.2 Insurance Activities

3700.2.1 Premium Funding
3700.2.2 Life Insurance Underwriting
3700.2.3 Sale of Level-Term Life Insurance
3700.2.4 Underwriting Real Estate Mortgage Guarantee

Insurance
3700.2.5 Underwriting Property and Casualty Insurance
3700.2.6 Title Insurance

3700.3 Real Estate Brokerage and Syndication

3700.3.1 Brokerage
3700.3.2 Syndication

3700.4 General Management Consulting

3700.5 Property Management

3700.6 Travel Agencies

3700.7 Providing Credit Ratings on Bonds, Preferred Stock,
and Commercial Paper

3700.8 Acting as a Specialist in Foreign-Currency Options on
a Securities Exchange

3700.9 Design and Assembly of Hardware for the Processing
or Transmission of Banking and Economic Data

3700.10 Armored Car Services
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3700.11 Computer Output Microfilm Service

3700.12 Clearing Securities Options and Other Financial
Instruments for the Accounts of Professional
Floor Traders

3900.0 Section 4(k) of the BHC Act—Financial Holding
Companies

3900.0.1 FHC Supervisory Oversight Authority
3900.0.2 Roles of Supervisors
3900.0.3 FHC Supervision Objectives
3900.0.4 FHC Supervision in Practice
3900.0.4.1 Information Gathering, Assessments, and Supervisory

Cooperation
3900.0.4.2 Ongoing Supervision
3900.0.4.2.1 FHC Structure, Management, and the Applications Process
3900.0.4.2.2 Reporting and Examination
3900.0.4.2.3 Capital Adequacy
3900.0.4.2.4 Intra-Group Exposures and Concentrations
3900.0.4.2.5 Enforcement Powers
3900.0.4.3 Promotion of Sound Practices and Improved Disclosure
3900.0.4.4 Supervisory Response to Challenges Posed by FHCs

3901.0 U.S. Bank Holding Companies Operating as Financial
Holding Companies

3901.0.1 Supervisory Concerns
3901.0.2 Holding Company Fails to Continue Meeting Financial

Holding Company Capital and Management
Requirements

3901.0.3 Depository Institution Subsidiary Fails to Maintain a
Satisfactory or Better CRA Rating

3901.0.4 Laws, Regulations, Interpretations, and Orders

3902.0 Reserved

3903.0 Foreign Banks Operating as Financial Holding Companies

3903.0.1 Financial Holding Company Qualification Requirements
for Foreign Banks

3903.0.2 Foreign Bank Fails to Continue Meeting FHC
Capital and Management Requirements

3903.0.3 Insured Branch Fails to Maintain a Satisfactory
or Better CRA Rating

3903.0.4 Laws, Regulations, Interpretations, and Orders

3904.0 Reserved

3905.0 Permissible Activities for FHCs

3905.0.1 Nonbank Activity Authorizations for FHCs
3905.0.2 Activities That Are Permissible for FHCs Under

Section 225.86(a) of Regulation Y
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3905.0.3 Securities Underwriting, Dealing, and Market-Making
Activities

3505.0.4 Laws, Regulations, Interpretations, and Orders

3906.0 Disease Management and Mail-Order Pharmacy Activities

3907.0 Merchant Banking

3907.0.1 Merchant Banking Investment Authority
3907.0.2 Permitted Investments
3907.0.2.1 Securities Affiliate
3907.0.2.2 Investments in Companies Engaged in Nonfinancial

Activities
3907.0.2.3 Bona Fide Underwriting or Merchant Banking

or Investment Activity
3907.0.2.3.1 Investments Made Directly or Through Funds
3907.0.2.3.2 Definition of Portfolio Company and Financial Holding

Company
3907.0.3 Limits on Managing or Operating a Portfolio Company

Held as a Merchant Banking Investment
3907.0.3.1 Relationships That Involve Routine Management

or Operation
3907.0.3.2 Relationships That Do Not Constitute Routine Management

or Operation
3907.0.3.2.1 Other Permissible Covenants Not Involving the FHC in

Routinely Managing and Operating a Portfolio Company
3907.0.3.2.2 FHC May Routinely Manage or Operate a Portfolio

Company in Special Circumstances
3907.0.3.3 Depository Institutions Prohibited from Managing

or Operating Portfolio Companies
3907.0.4 Holding Periods for Merchant Banking Investments
3907.0.4.1 Holding-Period Tacking Provisions
3907.0.5 Private Equity Funds
3907.0.5.1 Definition of Private Equity Fund
3907.0.5.2 Permissible Holding Period for Private Equity Fund

Investments
3907.0.5.3 Routine Management and Operation Restrictions for Private

Equity Funds
3907.0.5.4 Other Matters Related to Private Equity Funds
3907.0.5.4.1 Funds That Are Not Qualifying Private Equity Funds
3907.0.6 Temporary Aggregate Investment Thresholds for MBIs
3907.0.7 Risk-Management, Reporting, and Recordkeeping Policies
3907.0.7.1 Policies, Procedures, Systems, and Reports
3907.0.7.2 Notice of Commencement of Merchant Banking Activities
3907.0.7.3 Quarterly and Annual Reporting Requirements
3907.0.7.4 Notice of Large Merchant Banking Acquisitions
3907.0.8 Cross-Marketing Restrictions
3907.0.8.1 Marketing Products or Services Involving a Portfolio

Company
3907.0.9 Presumption of Control Under Sections 23A and 23B

of the FRA
3907.0.10 Laws, Regulations, Interpretations, and Orders
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3908.0 Reserved

3909.0 Supervisory Guidance on Equity Investment and Merchant
Banking Activities

3909.0.1 Legal and Regulatory Authority for Equity Investments
3909.0.2 Sound Practices for Equity Investments
3909.0.2.1 Oversight by the Board of Directors and Senior

Management
3902.0.2.2 Management of the Investment Process
3909.0.2.2.1 Equity Investment Policies and Limits
3909.0.2.2.2 Equity Investment Procedures
3909.0.2.3 Internal Controls
3909.0.2.3.1 Documentation of the Investment Process
3909.0.2.3.2 Legal Compliance
3909.0.2.3.3 Compensation
3009.0.3 Disclosure of Equity Investment Activities
3009.0.4 Institutions Lending to or Engaging in Other Transactions

with Portfolio Companies
3909.0.5 Supervisory Objectives
3909.0.6 Supervisory Procedures

3910.0 Acting as a Finder

3910.0.1 Limitations on an FHC That Acts as a Finder
3910.0.2 Required Disclosures

3912.0 To Acquire, Manage, and Operate Defined Benefit Pension
Plans in the United Kingdom

3920.0 Limited Physical-Commodity-Trading Activities

3920.0.1 Engaging in Limited FHC Commodity-Trading Activities
Involving a Particular Commodity as a Complement to
the BHC-Permissible Financial Activity of Engaging
Regularly in Commodity Derivatives Based on That
Commodity

3920.0.2 Trading in Certain Physical Commodities not Approved by
the CFTC for Trading on a Futures Exchange

3920.0.2.1 Commodities Approved for Trading on Non-U.S. Exchanges
3920.0.2.1.1 Take and Make Delivery of Nickel
3920.0.2.2 Commodities That Are Not Approved for Trading in the

U.S. or on Certain Non-U.S. Exchanges
3920.0.2.2.1 Market in Financially Settled Contracts
3920.0.2.2.2 Fungibility
3920.0.2.2.3 Liquidity
3920.0.2.2.4 Trading Limits
3920.0.2.2.5 Altering Commodities
3920.0.2.2.6 Risks of Proposed Physical Commodity Trading Activities
3920.0.3 Energy Management Services as a Complement to a

Financial Activity
3920.0.3.1 Provision of Energy Management Services
3920.0.3.2 Energy Management Services as a Complementary Activity
3920.0.3.3 Limitations on Energy Management Services

Table of Contents 3000 Nonbanking Activities

BHC Supervision Manual July 2008
Page 23



Sections Subsections Title

3920.0.4 Energy Tolling Services as A Complement to a Financial
Activity

3920.0.4.1 FHC’s Proposal
3920.0.4.2 Physical Commodity Trading
3920.0.4.3 Long-Term Electricity Supply Contracts
3920.0.4.4 Energy Tolling Agreements
3920.0.4.5 Risks of Energy Tolling
3920.0.4.6 Energy Tolling is Complementary
3920.0.5 Laws, Regulations, Interpretations, and Orders

3950.0 Insurance Sales Activities and Consumer Protection in Sales
of Insurance

3950.0.1 Overview and Scope
3950.0.2 Supervisory Approach for the Review of Insurance

and Annuity Sales Activities
3950.0.2.1 Supervisory Objective
3950.0.2.2 State Regulation of Insurance Activities
3950.0.2.3 Functional Regulation
3950.0.2.4 Information Sharing with the Functional Regulator
3950.0.3 Statutory and Regulatory Requirements and Policy

Guidance
3950.0.3.1 Privacy Rule and the Fair Credit Reporting Act
3950.0.3.2 Anti-Tying Prohibitions
3950.0.3.3 Policy Statement on Income from Sale of Credit Life

Insurance
3950.0.4 Risk-Management Program
3950.0.4.1 Elements of a Sound Insurance or Annuity Sales Program
3950.0.4.1.1 Sales Practices and Handling of Customer Complaints
3950.0.4.1.2 Third-Party Arrangements
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Introduction to BHC Nonbanking and FHC Activities
Section 3000.0

The Bank Holding Company Act of 1956 (BHC
Act) was enacted to limit the expansion of bank-
ing institutions into nonbanking activities. A
bank holding company was defined in the BHC
Act as an entity that owned or controlled 25 per-
cent or more of the voting shares of two or
more banks; companies owning only one bank
were exempted from regulation under the BHC
Act.

During the 1960s, the number of commercial
enterprises that purchased one bank, engaged in
nonbanking activities, and remained exempt from
regulation grew dramatically. As a result of this
change in the structure of bank ownership, Con-
gress enacted the Bank Holding Company Act
Amendments of 1970. Of these amendments,
the most significant is the extension of the act to
grant to the Federal Reserve Board the authority
to regulate the activities of one-bank holding
companies.

In 1978, Congress passed the International
BankingAct (IBA).Section8of the IBAexpanded
the nonbanking prohibitions of the BHC Act to
foreign banks that engage in the business of
banking in the United States directly through a
branch or agency or indirectly through a subsid-
iary commercial lending company. This expanded
the nonbanking restrictions beyond simply cov-
ering foreign banks that own or control U.S.
banks or bank holding companies. However,
section 2(h) of the BHC Act provides foreign
organizations that are principally engaged in the
business of banking outside the United States
with exemptions from the nonbanking prohibi-
tions of the BHC Act. Further exemptions have
been granted by the Board’s discretionary author-
ity under section 4(c)(9) when such exemptions
were in the public interest and were consistent
with the purposes of the BHC Act.

Under section 4(c) of the BHC Act, Congress
exempted a limited number of investments from
the general prohibition against owning or con-
trolling shares of nonbank concerns. Section
4(c)(8) permitted investment in ‘‘shares of any
company the activities of which the Board
after due notice and opportunity for hearing
has determined by regulation to be so closely
related to banking or managing or controlling
banks as to be a proper incident thereto.’’ The
act also provided that any bank holding com-
pany might apply to the Board for permission
to engage in an activity that had not yet been
determined to be permissible if the applicant
was of the opinion that the activity in its
particular circumstances was closely related to
banking or managing or controlling banks. Sec-

tion 225.28(b) of the Board’s Regulation Y
lists permissible nonbanking activities that the
Board has deemed to meet these criteria. (See
appendix 1.) The list of permissible nonbank-
ing activities has been expanded at various
times.

The Board also has permitted by order, on an
individual basis, certain activities that it has
considered to be closely related to banking
under section 4(c)(8) of the BHC Act. In doing
so, the Board did not expand the list of permis-
sible activities under section 225.28(b) of Regu-
lation Y. (For a list of such activities, see appen-
dix 2.)

In determining whether the performance of a
nonbank activity by a bank holding company or
the acquisition of a nonbank firm by a bank
holding company was a proper incident to bank-
ing, the Board applied a ‘‘public interest test.’’
The Board determined whether the proposed
new activity or proposed acquisition ‘‘[could]
reasonably be expected to produce benefits to
the public, such as greater convenience, increased
competition, or gains in efficiency, that out-
weigh possible adverse effects, such as undue
concentration of resources, decreased or unfair
competition, conflicts of interest, or unsound
banking practices.’’

An interpretation of Regulation Y (12 C.F.R.
225.126) dated April 28, 1972, and amended
September 20, 1972, listed activities that the
Board determined do not satisfy the ‘‘so closely
related’’ test under section 4(c)(8). The Board
subsequently determined that a number of other
activities do not satisfy the closely related test.
(For a complete list of these impermissible
activities, see appendix 3, and, for a brief
description of a selected number of the activities
denied by the Board, see section 3700.0 et seq.)

As the primary regulator for bank holding
companies and their directly held nonbank sub-
sidiaries, the Federal Reserve System conducts
inspections of their operations, financial condi-
tion, and compliance with appropriate banking
and other related statutes and regulations. Inspec-
tion personnel are called upon to evaluate the
current condition of the organizations, as well as
their future prospects.

On August 10, 1987, the Competitive Equal-
ity Banking Act of 1987 was signed into law.
This act redefined the definition of ‘‘bank’’ in
section 2 of the BHC Act so that an FDIC-
insured institution is deemed a bank.
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State-Authorized Activities of Savings
Banks

A special rule was established for qualified
savings banks (state-chartered, FDIC-insured
institutions organized before March 5, 1987)
that are subject to the BHC Act. (See section
2090.7.) In accordance with section 3 of the
BHC Act, a qualified savings bank may engage
in any nonbanking activity, except insurance
activities, either directly or through a subsidiary,
that it is permitted to conduct directly as a
state-chartered savings bank, even if those
activities are not otherwise permissible for bank
holding companies. To engage in those activi-
ties, however, a qualified savings bank must
remain a savings bank and a subsidiary of a
savings bank holding company (a company that
controls one or more qualified savings
banks whose total aggregate assets, upon forma-
tion and at all times thereafter, constitute at
least 70 percent of the assets of the holding
company). With respect to insurance activities,
qualified savings banks may engage in under-
writing and selling savings bank life insurance
if the savings bank is located in Connecticut,
Massachusetts, or New York, and if certain other
conditions are met.

BHCs Engaging in Nonbanking Activities
in Foreign Countries

A bank holding company has greater leeway to
perform nonbanking activities abroad than in
the United States in that it may engage in non-
banking activities abroad that would not be per-
missible in the United States. However, activi-
ties abroad are subject to limitations. Section
211.8 of Regulation K requires a bank holding
company to limit its direct and indirect activities
abroad to those usual in connection with bank-
ing and financial activities and to necessary
related activities. Section 211.10 also lists par-
ticular activities that are permissible abroad and
provides rules regarding when a bank holding
company must submit an application to engage
in such activities directly or through investments.

Edge Act or Agreement Corporations

A bank holding company may own an Edge Act
or agreement corporation. The Federal Reserve
Act and Regulation K govern the permissible

activities of Edge Act or agreement corpora-
tions. An Edge Act or agreement corporation is
an international banking vehicle that may only
engage in listed or approved activities that are
incidental to international or foreign business.
(See 12 C.F.R. 211.6) The restriction generally
permits an Edge Act or agreement corporation
to engage only in international banking or finan-
cial activities. (See 12 C.F.R. 211.8.) A separate
manual, Guidelines and Instructions for Exami-
nation of Edge Corporations, sets forth the rules
and procedures for examining Edge Act or agree-
ment corporations and for determining whether
their activities are permissible.

Companies that own only an Edge Act or agree-
ment corporation. Any company, other than a
bank, that acquired an Edge Act or agreement
corporation after March 5, 1987, must conform
its activities to section 4 of the BHC Act.

Underwriting and Dealing in Debt and
Equity Securities

Beginning in January 1989, certain nonbanking
subsidiaries of bank holding companies were
approved to underwrite and deal in debt or
equity securities (excluding open-end invest-
ment companies), subject to the prohibition on
affiliation with an organization dealing in securi-
ties under section 20 of the Glass-Steagall Act.
(See 1989 FRB 192.) The Board delayed com-
mencement of the activity by each applicant
until it determined that the applicant had estab-
lished the necessary managerial and operational
infrastructure to commence the expanded under-
writing and dealing activity and to comply with
the Board order. The applicant’s capital plan
had to be determined to be adequate along with
the necessary policies and procedures needed to
comply with the Board’s order. The Board’s
order requires that loans to and capital invest-
ments in the underwriting subsidiary be deducted
from the bank holding company’s capital, as
provided for in the Board’s capital adequacy
guidelines. The Board further confirmed that the
activities could not be conducted in any other
subsidiary other than the Board-approved sec-
tion 20 subsidiary. (See section 3600.21.4.)

As for underwriting and dealing in equity
securities, the Board stated in the order that it
would review within a year whether applicants
could commence the activity. The first Board
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authorization to commence underwriting and
dealing in equity securities was given on Sep-
tember 20, 1990, subject to the commitments
given by the bank holding company in connec-
tion with its respective Board order, including
its commitment to maintain the capital of its
section 20 subsidiary at levels necessary to sup-
port its activities and commensurate with indus-
try standards, and to increase the capital of the
section 20 subsidiary accordingly as it grew.

Modifications to the Board’s Orders
Authorizing BHC Subsidiaries to
Underwrite and Deal in Bank-Ineligible
Securities Consistent with Section 20 of
the Glass-Steagall Act

The Board announced its approval of modifica-
tions to its previous section 20 authorizations by
order on September 21, 1989 (1989 FRB 751).
The modifications (1) raised from 5 percent to
10 percent (currently 25 percent) the revenue
limit on the amount of total revenues a section
20 subsidiary might derive from bank-ineligible
securities underwriting and dealing activities,
and (2) permitted underwriting and dealing in
the securities of affiliates, consistent with sec-
tion 20 of the Glass-Steagall Act, if the securi-
ties were rated by an unaffiliated, nationally
recognized statistical rating organization or were
issued or guaranteed by the Federal National
Mortgage Association (Fannie Mae), the Fed-
eral Home Loan Mortgage Corporation
(FHLMC), or the Government National Mort-
gage Association (GNMA), or if they repre-
sented interests in such obligations.

Acting as Agent in the Private Placement
of All Types of Securities and Acting as
Riskless Principal in Buying and Selling
Securities

In another Board order, the Board authorized a
bank holding company to transfer its private-
placement activities from its commercial bank
subsidiary to its section 20 subsidiary. The sec-
tion 20 subsidiary would act as agent in the
private placement of all types of securities,
including the provision of related advisory ser-
vices, and would buy all types of securities on
the order of investors as a ‘‘riskless principal.’’
The Board concluded that the section 20 subsid-
iary’s private placement of debt and equity secu-
rities within the limits proposed did not involve
the underwriting or public sale of securities for
the purposes of section 20 of the Glass-Steagall

Act. The revenues derived therefrom should not
be subject to the 25 percent revenue limitation
placed on bank-ineligible securities activities.
(See section 3230.4.)

Foreign Banks Authorized to Operate
Section 20 Subsidiaries to Underwrite
and Deal in Corporate Debt, Commercial
Paper, and Other Securities

In a Board order (1990 FRB 158), the Board
authorized a foreign bank to operate a section
20 subsidiary under the bank to underwrite and
deal in corporate debt, commercial paper, and
other securities. (Securities issued by open-end
investment companies are not included.) The
foreign bank operated outside the United States
but owned a subsidiary bank in the United
States. To achieve equality between the domes-
tic and foreign banking operations in the United
States and in an effort to negate any advantages
that a foreign bank might have over a domestic
bank, the Board considered the foreign bank as
a bank holding company even though the bank
was not part of a bank holding company struc-
ture. In so doing, the Board imposed restrictions
on the section 20 subsidiary. The foreign bank
might fund the section 20 subsidiary, but that
action required prior Board approval. In addi-
tion, the section 20 subsidiary might not borrow
from its parent bank. Any loans to, transfers of
assets to, or investments in the section 20 sub-
sidiary also required Board approval. (See 1990
FRB 158, 455, 554, 568, 573, 652, and 683.)

Financial Institutions Reform, Recovery,
and Enforcement Act of 1989 (FIRREA)

FIRREA became law on August 9, 1989. The
law revised section 4(c)(8) of the BHC Act and
authorized the Board to approve applications
from bank holding companies for the acquisi-
tions of savings associations. The Board thus
revised section 225.28(b)(4)(i) of Regulation Y
to include as a permissible nonbanking activity
the owning, controlling, or operating of a sav-
ings association, if the savings association
engaged only in deposit-taking, lending, and
other activities permissible for bank holding
companies. The legislation required the Board
to remove tandem restrictions found in previous
Board orders that were not prohibited by FIRREA
and, in approving applications, to confine
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limitations on transactions between the savings
association and its bank holding company affili-
ates to those required by sections 23A and 23B
of the Federal Reserve Act. FIRREA made sec-
tions 23A and 23B applicable to savings asso-
ciations as though they were member banks.
Two exceptions apply: (1) no extensions of
credit may be granted by a savings association
to an affiliate unless the affiliate is engaged only
in activities permissible for bank holding com-
panies under the BHC Act, and (2) savings
associations may not purchase or invest in secu-
rities of an affiliate other than shares of a subsid-
iary. The legislation also provided for a ‘‘sister-
bank’’ exemption from the provisions of sec-
tions 23A and 23B of the Federal Reserve Act.
(See sections 2020.1.1.6 and 2090.8.1.)

1992 Revisions to the Regulation Y List
of Nonbanking Activities—the ‘‘Laundry
List’’

During 1992, the Board initiated several actions
that affected certain nonbanking activities. The
first action, effective May 18, 1992, amended
section 225.28(b) of Regulation Y with regard
to tangible personal property leases. Subject to
the stated limitations, a bank holding company
can rely on estimated residual values of up to
100 percent of the acquisition costs of the leased
property in order to recover the bank holding
company’s leasing costs. Previously, the non-
banking activity had only been approved by
Board order. (See the initial Board order at 1990
FRB 462 and the subsequent Board orders at
1990 FRB 960 and 1991 FRB 187 and 490.)

The Board issued a revised interpretive rule,
effective August 10, 1992, regarding investment
advisory activities of bank holding companies
to expressly provide that a bank holding com-
pany or its nonbank subsidiary may act as agent
for customers in the brokerage of shares of an
investment company advised by the holding
company or any of its subsidiaries. In addition,
the revision provided that a bank holding com-
pany or its nonbank subsidiary may provide
investment advice to customers regarding the
purchase or sale of shares of an investment
company advised by an affiliate. In both instances,
the Board requires certain disclosures to be
made to address potential conflicts of interest or
adverse effects. (See 12 C.F.R. 225.125(h) of
Regulation Y.)

Effective September 10, 1992, the Board added
two nonbanking activities to Regulation Y that
were previously approved by Board order. The
two activities dealt with full brokerage services
and financial advisory services. (See 12 C.F.R.
225.28(b)(6) and (7).)

Comprehensive Revision of Regulation Y

In August 1996, the Board proposed compre-
hensive revisions to Regulation Y that were
designed to significantly reduce regulatory bur-
den, improve efficiency, and eliminate unwar-
ranted constraints on credit availability. The pro-
posal followed a Board review of its regulations
that was required by the Riegle Community
Development and Regulatory Improvement Act
of 1994. The changes (1) removed a number of
restrictions on the permissible nonbanking
activities of BHCs, (2) expanded and reorga-
nized the regulatory list of permissible nonbank-
ing activities to include numerous nonbanking
activities that had been previously approved
only by Board order,1 (3) streamlined the
application/notice process for BHCs and the
procedures governing change in bank control
notices, and (4) revised the tying rules to enhance
banking organizations’ ability to provide cus-
tomer discounts on services. Included were
changes that streamlined the procedures for
well-run BHCs to seek Federal Reserve System
approval to acquire additional banks within cer-
tain limits. The Board approved these revisions
to Regulation Y, effective April 21, 1997.

Limitation on Board-Approved
Nonbanking Activities

The Gramm-Leach-Bliley Act (the GLB Act)
amended the BHC Act to limit bank holding
companies that are not financial holding compa-
nies to engaging only in ‘‘activities which had
been determined by the Board by regulation or
order under section 4(c)(8) of the BHC Act and
section 225.28 of Regulation Y before Novem-
ber 12, 1999 (the approval date of the GLB
Act), to be so closely related to banking as to be
a proper incident thereto (subject to such terms
and conditions contained in such regulation or
order, unless modified by the Board)’’ (12 U.S.C.
1843(c)(8)). Prior to November 12, 1999, the

1. See subsection 3000.0.2, appendix 1. See also section
225.28(b) of Regulation Y. In addition to these activities,
other activities have been approved by Board order. For a list
of those activities, see subsection 3000.0.3, appendix 2.
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Board had determined that ‘‘[a]ny activity usual
in connection with making, acquiring, broker-
ing, or servicing loans or other extensions of
credit, as determined by the Board’’ is closely
related to banking. Accordingly, the Board
retains authority after the GLB Act to define the
scope of this section 4(c)(8) activity and to
modify the terms and conditions that apply to
the activity.

Financial Holding Companies

The GLB Act, approved in November 1999,
amended section 4 of the BHC Act and expanded
the powers of qualifying BHCs and foreign
banks that elect to become financial holding
companies (FHCs). An FHC is defined in the
GLB Act as a BHC that meets certain eligibility
requirements. The law repealed those provisions
of the Glass-Steagall Act and the BHC Act that
restricted the ability of BHCs to affiliate with
securities firms and insurance companies. For a
bank holding company to become an FHC and
be eligible to engage in new activities autho-
rized under the GLB Act, the GLB Act requires
that all depository institutions controlled by the
BHC be well capitalized and well managed.
With regard to a foreign bank that operates a
branch or agency or that owns or controls a
commercial lendingcompany in theUnitedStates,
the GLB Act requires the Board to apply compa-
rable capital and management standards that
give due regard to the principle of national treat-
ment and equality of competitive opportunity.

Qualifying BHCs that elect to become FHCs
can engage in a broad array of financially related
activities, including (1) securities underwriting
and dealing, (2) insurance agency and insurance
underwriting activities, and (3) merchant bank-
ing activities. With respect to merchant banking,
the GLB Act (1) permits an FHC to retain a
merchant banking investment only as long as
necessary to dispose of the investment on a
reasonable basis consistent with the financial
viability of its merchant banking activities, and
(2) provides that an FHC may not routinely
manage or operate a company held as a mer-
chant banking investment except as necessary to
obtain a reasonable return on the investment.

The statute also sets forth parameters for the
relationships between the Federal Reserve and
other regulators.Thestatutedifferentiatesbetween
the Federal Reserve’s relations with regulators
of depository institutions and functional regula-
tors, such as those for nonbanking or nonfinan-
cial activities such as insurance, securities, and
commodities activities.

An FHC may engage in any other activities
that the Board and the Secretary of the Treasury
jointly determine to be financial in nature or
incidental to financial activities. An FHC may
also engage in any nonfinancial activity that the
Board determines (1) is complementary to a
financial activity and (2) does not pose a sub-
stantial risk to the safety and soundness of
depository institutions or the financial system
generally. The activities of BHCs and foreign
banks that are not FHCs continue to be limited
to activities currently authorized under section
4(c) of the BHC Act to be closely related to
banking and permissible for BHCs. No addi-
tional activities may be found to be so closely
related to banking as to be a proper incident
thereto after November 11, 1999, thus limiting
the ability of BHCs and foreign banks that are
not FHCs to expand their activities.

In this manual, the sections in the 3900 series
have been designated for FHCs. Those sections
discuss FHC qualification requirements (domes-
tic and foreign); permissible nonbanking FHC
activities designated by statute (for example,
merchant banking activities) or regulation, includ-
ing activities jointly approved by the Board and
the Secretary of the Treasury; and the supervi-
sory approach and guidance for FHCs.

To implement the provisions of the GLB Act
that govern FHCs, the Board amended Regula-
tion Y by adding subpart I for FHCs. The provi-
sions of an interim rule became effective March
11, 2000, and the Board approved a final rule
effective December 21, 2000. Key provisions of
the final rule are discussed within the 3900
sections of this manual. With respect to permis-
sible activities of FHCs, the rule includes activi-
ties that previously were determined to be closely
related to banking under section 225.28 of Regu-
lation Y, activities that are usual in connection
with transactions of banking abroad (including
those in section 211.10 of Regulation K), and
other activities defined as financial in nature by
the GLB Act.

3000.0.1 CATEGORIES OF
NONBANKING ACTIVITIES

Section 4(c)(8) of the BHC Act authorizes bank
holding companies to engage directly or through
a subsidiary in activities that the Board deter-
mined before November 12, 1999, to be so
closely related to banking or managing or con-
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trolling banks as to be a proper incident thereto.
The Board and the courts established the follow-
ing guidelines for determining whether a non-
banking activity is closely related to banking:2

1. whether banks have generally provided the
service

2. whether banks generally provide services
that are operationally or functionally so simi-
lar to the proposed service as to equip them
particularly well to provide the proposed ser-
vice

3. whether banks generally provide services
that are so integrally related to the proposed
service as to require their provision in spe-
cialized form

In addition, before November 12, 1999, the
Board considered other factors in deciding what
activities were closely related to banking.3 For
those activities found to be closely related to

banking or to managing or controlling banks,
the Board also must find that the proposed activ-
ity is a ‘‘proper incident’’ to banking and that
performance of an activity by a bank holding
company could reasonably be expected to pro-
duce benefits to the public (such as greater
convenience, increased competition, or gains in
efficiency) that outweigh possible adverse
effects (such as undue concentration of resources,
decreased or unfair competition, conflicts of
interest, or unsound banking practices). The fol-
lowing describes three categories of bank hold-
ing company nonbanking activities:

1. those that have been found to be permissible
and are listed in Regulation Y, the so-called
laundry list activities (see appendix 1)

2. those that are permissible by Board order
only (see appendix 2)

3. those that have been denied by the Board
(see appendix 3)

2. National Courier Association v. Board of Governors,
516 F. 2d 1229 (D.C. Cir. 1975).

3. Alabama Association of Insurance Agents v. Board of
Governors, 533 F.2d 224 (5th Cir. 1976), cert. denied, 435
U.S. 904 (1978).

Introduction to BHC Nonbanking and FHC Activities 3000.0

BHC Supervision Manual June 2003
Page 6



3000.0.2 APPENDIX 1—Activities Approved by the Board as Being Considered
‘‘Closely Related to Banking’’ Under Section 4(c)(8) of the Bank Holding Company
Act (Section 225.28(b) of Regulation Y)

Year Added
Permitted by Regulation 1 to Regulation Y

Note: The bulleted items in this appendix are provided for historical reference
only. The narrative before the bulleted items reflects the current Regulation Y
authorization.

1. Extending credit and servicing loans 1971

Making, acquiring, brokering, or servicing loans or other extensions
of credit (including factoring, issuing letters of credit, and accepting
drafts) for the company’s account or the account of others.

2. Activities related to extending credit 2

a. Appraising
(1) Real estate appraising 1980
(2) Personal property appraising 1986

b. Arranging commercial real estate equity financing 1983
c. Check-guaranty services 1986
d. Collection agency services 1986
e. Credit bureau services 1986
f. Asset management, servicing, and collection activities 1997
g. Acquiring debt in default 1995
h. Real estate settlement servicing 1997

3. Leasing personal or real property or acting as agent, broker,
or adviser in leasing such property

• Personal property leasing 3 1971
• Real property leasing 1974

4. Operating nonbank depository institutions

a. Owning, controlling, or operating an industrial bank, Morris Plan 1971
bank, or industrial loan company so long as the institution is not
a bank

b. Owning, controlling, or operating a savings association, if the savings 1989
association engages in deposit-taking activities, lending, and other
activities that are permissible for bank holding companies

5. Trust company functions or activities 1971

6. Financial and investment advisory activities: acting as an investment adviser 1971
or financial adviser to any person, including (without limiting these activities
in any way)—
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Year Added
Permitted by Regulation 1 to Regulation Y

a. Serving as an investment adviser to an investment company registered 1972
under the Investment Company Act of 1940, including sponsoring,
organizing, and managing a closed-end investment company
• Investment or financial advising 1971
• Advisory services to open-end (mutual fund) investment companies 1972

b. Furnishing general economic information and advice, general economic 1984
statistical forecasting services, and industry studies

c. Providing advice in connection with mergers, acquisitions, divestitures, 1992
investments, joint ventures, leveraged buyouts, reorganizations,
recapitalizations, capital structurings, financing transactions, and similar
transactions, 4 and conducting financial feasibility studies 5

• Financial futures and options on futures 1986
d. Providing information, statistical forecasting, and advice with respect to 1992

any transaction in foreign exchange, swaps and similar transactions,
commodities, and any forward contract, option, future, option on a
future, and similar instruments
• Financial futures and options on futures 1986
• Providing financial advice to—

— state and local governments and 1973
— foreign governments, including foreign municipalities and agencies 1992

of foreign governments, such as with respect to the issuance of their
securities

• Inclusion of any investment or financial advisory activity without restriction 1997
• Discretionary investment advice to be provided to any person (includes 1997

investment advice regarding derivative transactions to institutional or
retail customers as an investment, commodity trading, or other adviser)
regarding contracts related to financial or nonfinancial assets (such
advice is no longer restricted to institutional customers)

• Financial and investment advice (or any permissible nonbanking activity) 1997
can be provided in any combination of permissible nonbanking activities
listed in Regulation Y

e. Providing educational courses and instructional materials to consumers on 1986
individual financial-management matters

f. Providing tax-planning and tax-preparation services 1986

7. Agency transactional services for customer investments (principal positions)

a. Securities brokerage services (including securities clearing and/or
securities execution services on an exchange) for the account of cus-
tomers and does not include securities underwriting or dealing
(1) Securities brokerage services (including securities clearing and/or 1982

securities execution services on an exchange), whether alone or
(2) In combination with advisory services and incidental activities 1992

(including related securities credit activities and custodial services)
b. Riskless-principal transactions 1997
c. Private-placement services 1997
d. Futures commission merchant activities 1984

• A nonbanking subsidiary may act as an FCM with respect to any 1997
exchange-traded futures contract and options on a futures
contract based on a financial or nonfinancial commodity
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Year Added
Permitted by Regulation 1 to Regulation Y

e. Other transactional services such as providing to customers as 1997
agent transactional services with respect to the following:
(1) Swaps and similar transactions
(2) Investment transactions as principal 6

(3) Transactions permissible for a state member bank
(4) Any other transaction involving a forward contract, an option, futures,

an option on a futures or similar contract (whether traded on an exchange
or not) relating to a commodity that is traded on an exchange

8. Investment transactions as principal

a. Underwriting and dealing in government obligations and money market 1984
instruments

b. Investing and trading activities. Engaging as principal in the following:
(1) Foreign exchange 1984
(2) Forward contracts, options, futures, options on futures, swaps, 1997

and similar contracts, whether traded on exchanges or not,
based on any rate, price, financial asset (including gold, silver,
platinum, palladium, copper, or any other metal approved by
the Board), nonfinancial asset, or group of assets, other than
a bank-ineligible security, if the transaction meets certain require-
ments (A bank-ineligible security is any security that a state member
bank is not permitted to underwrite or deal in under 12 U.S.C. 24 and 335.)

(3) Forward contracts, options, futures, options on futures, swaps, and 1997
similar contracts, whether traded on exchanges or not, based on an
index of a rate, a price, or the value of any financial asset, nonfinancial
asset, or group of assets, if the contract requires cash settlement

9. Management consulting and counseling activities

a. Providing management consulting advice on any matter (financial,
economic, accounting, or audit) to any other company 7

• Unaffiliated banks (depository institutions) 1974
• Nonbank depository institutions 1982
• Other unaffiliated depository institutions 1997
• Any financial, economic, account, or audit matter to any other company 1997

b. Employee benefits consulting services 1997
c. Career counseling services 1997

10. Support services

a. Courier services 1973
b. Printing and selling MICR-encoded checks and related documents 1997

11. Insurance agency and underwriting

a. Credit insurance: acting as principal, agent, or broker for insurance
(including home mortgage redemption insurance)
• Acting as insurance agent or broker primarily in connection with credit 1971

extensions 8

• Underwriting credit life and credit accident and health insurance 1972
related to an extension of credit
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Year Added
Permitted by Regulation 1 to Regulation Y

b. Finance company subsidiary: insurance agent or broker for extension 1982
of credit by finance company subsidiary

c. Insurance agency activities in small towns 1984
d. Insurance agency activities conducted on May 1, 1982 1984
e. Supervision of retail insurance agents 1984
f. Insurance agency activities by small bank holding companies 1984
g. Insurance agency activities conducted before 1971 1984

12. Community development

a. Financing and investment in community development activities 1971
b. Advisory and related services designed to promote community welfare 1997

13. Issuance and sale of payment instruments

a. Issuance and sale of retail money orders 1984
b. Sale of savings bonds 1979
c. Issuance and sale of traveler’s checks 1981

14. Data processing

a. Providing data processing and data transmission services; facilities
(including data processing and data transmission hardware, 9 software,
documentation, or operating personnel); databases; advice; and access
to services, facilities, or databases by any technological means
• Providing bookkeeping and data processing 1971
• Data processing and transmission services 1982
• Providing data processing and transmission advice to anyone on 1997

processing and transmitting banking, financial, and economic data
b. Conducting data processing and data transmission activities not described 1997

in ‘‘a.’’ that are not financial, banking, or economic 10

1. See section 225.28(b) of Regulation Y for the details of
the regulatory authorizations.

2. A Board staff opinion, issued July 9, 2002, concluded
that a BHC’s certain proposed flood zone–determination ser-
vices are usual in connection with making mortgage loans and
that these activities are within the scope of permissible activi-
ties related to extending credit under section 225.28(b)(2) of
Regulation Y.

3. The provision of higher residual value leasing for tan-
gible personal property was added to Regulation Y in 1992,
including acting as agent, broker, or adviser in leasing such
property.

4. The words ‘‘and similar transactions’’ were added in
1997.

5. Feasibility studies do not include assisting management
with the planning or marketing for a given project or provid-
ing general operational or management advice.

6. Transactions described in section 225.28(b)(8) of Regu-
lation Y.

7. Management consulting services may be provided to
other customers not described in section 225.28(b)(9) of the
rule, but the revenues derived therefrom are subject to a
30 percent annual revenue limitation.

8. Scope narrowed to conform to court decisions in 1979
and 1981; in 1982, it was further narrowed by title VI of the
Garn–St Germain Depository Institutions Act.

9. Beginning in April 1997, the general-purpose hardware
may not constitute more than 30 percent (previously 10 per-
cent) of the cost of any package offering.

10. The total revenue may not exceed 30 percent (increased
to 49 percent, effective January 8, 2004) of the company’s
total annual revenues derived from data processing, data
storage, and data transmission activities.
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3000.0.3 APPENDIX 2—Activities Considered ‘‘Closely Related to Banking’’ Under
Section 4(c)(8) of the Bank Holding Company Act

Manual
Section
3600.Permitted by Order on an Individual Basis Year Approved

1. Operating a ‘‘pool-reserve plan’’ for the pooling of loss reserves 1971 1
of banks with respect to loans to small businesses

2. Operating an article XII New York investment company 1977 5.1

3. Underwriting and dealing in commercial paper to a limited extent 1987 21.1

4. Underwriting and dealing in, to a limited extent, municipal revenue 1987 21.2
bonds, mortgage-related securities, and commercial paper

5. Underwriting and dealing in, to a limited extent, municipal revenue
bonds, mortgage-related securities, consumer receivable–related
securities, and commercial paper

1987 21.3

6. Issuing and selling mortgage-related securities backed by the
guarantees of the Government National Mortgage Association

1988 23

7. Engaging in title insurance agency activities (approved under
exemption G of the Garn–St Germain Depository Institutions
Act of 1982)

1988 17.1

8. Underwriting and dealing in, to a limited extent, corporate
debt and equity securities

1989 21.4

9. Acting as a sales-tax refund agent 1990 24.1

10. Providing real estate settlement activities through a permissible
title insurance agency (exemption G companies only)

1990 26

11. Providing administrative and certain other services to mutual funds 1993 27

12. Acting as a dealer-manager in connection with cash-tender
and exchange-offer transactions

1993 21.5

13. Privately placing limited partnership interests 1994 8

14. Engaging in real estate title abstracting 1995 30

15. Providing employment histories to third parties 1995 29

16. Underwriting ‘‘private ownership’’ industrial development
bonds by a section 20 company

1995 21.6

17. Serving as a commodity pool operator of investment funds
engaged in purchasing and selling futures and options on futures
on certain financial and nonfinancial commodities

1996 13.1

Introduction to BHC Nonbanking and FHC Activities 3000.0

BHC Supervision Manual June 2001
Page 11



Manual
Section
3600.Permitted by Order on an Individual Basis Year Approved

18. Development of broader marketing plans and advertising,
sales literature, and marketing materials for mutual funds
(see 1997 FRB 678)

1997 28

19. Sale of government services involving (see 1998 FRB 481)— 1998 25

a. postage stamps and postage-paid envelopes
b. public transportation tickets and tokens
c. vehicle registration services (including the sale and distribution

of license plates and license tags for motor vehicles)
d. notary public services

20. Operating a securities exchange 1999 6

21. Acting as a certification authority for digital signatures 1999 7
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3000.0.4 APPENDIX 3—Activities Considered Not to Be ‘‘Closely Related to
Banking’’ Under Section 4(c)(8) of the Bank Holding Company Act

Activities Denied by the Board Year Denied

1. Insurance premium funding (‘‘equity funding’’) (combined sales of mutual
funds and insurance)

1971

2. Underwriting general life insurance not related to credit extension 1971

3. Real estate brokerage 1972

4. Land investment and development 1972

5. Real estate syndication 1972

6. General management consulting 1972

7. Property management 1972

8. Trading in platinum and palladium coin and bullion 1 1973

9. Armored car service 2 1973

10. Sale of level term credit life insurance 1974

11. Underwriting mortgage guarantee insurance 1974

12. Computer output microfilm services 3 1975

13. Operating a travel agency 1976

14. Underwriting property and casualty insurance 1978

15. Real estate advisory activities 1980

16. Certain contract key entry services 1980

17. Offering investment notes with transactional features 1982

18. Engaging in ‘‘pit arbitrage’’ spread transactions on commodities
exchanges to generate trading profits

1982

19. Engaging in the publication and sale of personnel tests
and related materials

1984

20. Providing credit ratings on bonds, preferred stock, and commercial paper 1984

21. Providing independent expert actuarial opinions of a general nature
for purposes such as divorce action and personal injury litigation

1984

22. Acting as a specialist in foreign-currency options on a securities exchange 1985
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Activities Denied by the Board Year Denied

23. Title insurance activities (See the Board letter dated March 17, 1986,
re: Independence Bancorp, Inc. and the Board order
at 1989 FRB 31)

24. Acting as a broker for customers in the purchase and sale of forward contracts 1991
based on certain financial and nonfinancial commodities, and acting as the
primary clearing firm for professional floor traders 4

1. Authorized by the Board in 1995 FRB 190 (platinum)
and 1996 FRB 571 (palladium).

2. On June 18, 1990, the Board determined that the activity
of providing armored car services to the general public is
closely related to banking (see 1990 FRB 676). In order for
the Board to approve a nonbank activity for a bank holding
company, the Board must also find that the activity is a
‘‘proper incident thereto.’’ On February 10, 1993, the Board
denied the application (1993 FRB 352), finding that the pro-

posed transactions posed potential violations of section 23B
of the Federal Reserve Act and that the applicant had failed to
prove that the activity is a proper incident to banking.

3. The Board’s interpretation of Regulation Y at 12 C.F.R.
225.123 was amended on November 25, 1987, by deleting
item (e)(4) relating to the impermissibility of the activity (see
52 Federal Register 45160–45161 and 1987 FRB 933).

4. The Board subsequently approved this activity by Board
order. (See 1997 FRB 138.)
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Section 2(c) of the BHC Act (Savings Bank Subsidiaries
of BHCs Engaging in Nonbanking Activities) Section 3001.0

As an FDIC insured institution, a savings bank
qualifies as a ‘‘bank’’ under section 2(c) of the
BHC Act, as amended by section 101(a) of the
Competitive Equality Banking Act of 1987
(‘‘CEBA’’). CEBA amended the BHC Act, in
section 3(f), stating that any qualified savings
bank, which is a subsidiary of a bank holding
company, could engage directly, or through a
subsidiary, in any nonbanking activity, except
for certain insurance activities, that it is permit-
ted to engage in by State law—including activi-
ties which are not otherwise permitted for bank
holding companies under section 4(c)(8) of the
BHC Act. In order for a qualified savings bank,
that is a subsidiary of a bank holding company,
to engage in such activities, however, the bank
holding company must be a savings bank hold-
ing company as defined in section 2( l ) of the
BHC Act, in other words, 70 percent of the
assets of the bank holding company must con-
sist of one or more savings banks at the time of
formation.
Insurance activities of any qualified savings

bank which is a subsidiary of a bank holding
company are limited to the insurance activities
allowed under section 4(c)(8) of the BHC Act.
A qualified savings bank that was authorized to
engage in the sale or underwriting of savings
bank life insurance, as of March 5, 1987, can
sell or underwrite such insurance directly, pro-
vided that it is permitted to underwrite and
engage in the sale of savings bank life insurance
as that activity is authorized for savings banks
by state law, and is located in Massachusetts,
Connecticut, or New York. Should the bank

holding company parent of the qualified savings
bank cease to be a savings bank holding com-
pany, the savings bank must cease engaging in
these activities within two years.
In a separate application a nonoperating com-

pany, which was formed for the purpose of
acquiring a savings bank, insured by the Federal
Deposit Insurance Corporation, applied for the
Board’s approval to become a bank holding
company pursuant to section 3(a)(1) of the Bank
Holding Company Act, acquiring all of the vot-
ing shares of the savings bank. The savings
bank engages through subsidiaries in real estate
investment and development activities autho-
rized pursuant to State law.
As part of the Board’s analysis in this case,

including its evaluation of the capital and finan-
cial resources of the bank holding company and
the bank involved, the Board considered the risk
to the Applicant and to the savings bank of the
real estate development activities to be con-
ducted by the savings bank through its nonbank
subsidiaries. The Board expressed serious reser-
vations with regard to this application and simi-
lar applications by bank holding companies to
acquiresavingsbanksengageddirectlyor through
subsidiaries in real estate development activi-
ties. In the Board’s view the conduct of real
estate development activities through a holding
company subsidiary rather than a bank sub-
sidiary would provide more effective corporate
separateness.
The Board approved the application by Order

on October 30, 1987 (1987 FRB 925), relying
on the Applicant’s commitments.
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Section 2(c)(2)(F) of the BHC Act (Credit Card Bank
Exemption from the Definition of a Bank) Section 3005.0

WHAT’S NEW IN THIS SECTION

Effective January 2006, this section has been
revised to incorporate a table of Laws, Regula-
tions, Interpretations, and Orders concerning a
credit card bank exemption found in section
2(c)(2)(F) of the Bank Holding Company Act.
(See the discussion below of the Board staff
legal interpretation dated February 18, 2005.)

3005.0.1 SECTION 2(c)(2)

Section 2(c)(2) of the Bank Holding Company
Act (the BHC Act) provides 10 exemptions
from the definition of a bank for purposes of the
BHC Act. Section 2(c)(2)(F) sets forth the crite-
ria that an institution must meet in order to
qualify for the so-called credit card bank exemp-
tion. The credit card bank exemption applies to
any ‘‘institution, including an institution that
accepts collateral for extensions of credit by
holding deposits under $100,000, and by other
means which—

1. engages only in credit card operations;
2. does not accept demand deposits or deposits

that the depositor may withdraw by check or
similar means for payment to third parties or
others;

3. does not accept any savings or time deposit
of less than $100,000;

4. maintains only one office that accepts depos-
its; and

5. does not engage in the business of making
commercial loans.’’1

3005.0.2 SECTION 2(c)(2)(F)

On February 18, 2005, Board staff issued an
interpretation in response to a bank’s (MB Bank’s)
legal counsel, who had requested a determina-
tion that (1) MB Bank would qualify for the
‘‘credit card bank exemption’’ from the defini-
tion of bank in section 2(c)(2)(F) of the BHC
Act and that (2) no application to the Board
would be required under the BHC Act either for
the proposed acquisition of control of MB Bank
(the acquisition) by Financial Group (a joint
venture), or for the proposed redemption of
shares of common stock of MB Bank’s parent,
MB BHC—a bank holding company for the
purposes of the BHC Act—in connection with
the acquisition.

Financial Group proposed to acquire substan-
tially all of the outstanding stock of MB BHC
and, indirectly, MB Bank. Prior to the acquisi-
tion, MB Bank planned to convert itself to a
depository institution that would qualify for the
credit card bank exemption under the BHC Act.
Before the acquisition, but after MB Bank’s
conversion to a credit card bank, MB BHC also
proposed to redeem approximately 50 percent of
its common stock.

To comply with the provisions of the credit
card bank exemption under the BHC Act, other
representations and commitments were made by
and on behalf of MB Bank and MB BHC.
Under these commitments, MB Bank would—

1. engage only in credit card operations2 as of
and after the acquisition, including selling
advertisingspace inmonthlystatementsmailed
to account holders (‘‘statement stuffers’’);

2. provide, as agent, limited debt-protection ser-
vices to its credit card customers—services
in which, for a fee, customers can receive
debt relief from MB Bank during certain
unexpected hardships (the limited debt-
protection coverage provides for the pay-
ment of MB Bank’s outstanding credit card
balance in the event of the borrower’s death,
disability, or involuntary unemployment); and

3. not engage in the business of making com-
mercial loans as of and after the acquisition.

MB Bank also agreed to cease providing cer-
tain ancillary services within three months of
the acquisition by (1) selling a credit report–
monitoring service offered by an unaffiliated
third party and (2) selling a membership-based
roadside-assistance product offered by an unaf-
filiated third party. In addition, MB Bank com-
mitted to restricting the scope of its deposit
operations as of, and after, the acquisition to
comply with the credit card bank exemption
provisions of the BHC Act. MB Bank agreed to
not accept demand deposits or deposits that the
depositor may withdraw by check or similar
means for payment to third parties or others.

1. 12 U.S.C. 1841(c)(2)(F).

2. The Senate report accompanying S. 790 states that the
‘‘engage only in credit card operations’’ language was in-
tended to limit a qualifying institution to engage ‘‘only in the
business of issuing and processing credit cards for individuals
and in transactions that are necessary and incident to that
business.’’
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Moreover, except for deposits that serve as col-
lateral for MB Bank’s credit card loans (collat-
eral deposits), MB Bank will not accept savings
or time deposits of less than $100,000. MB
Bank also represented that each collateral deposit
held by MB Bank will be no greater than the
amount of the relevant customer’s line of credit
with the bank. Any deposit not conforming to
the credit card bank exemption requirements or
the representations and commitments within the
letter of interpretation and not transferred to an
unaffiliated third party prior to the acquisition
would be liquidated by MB Bank prior to the
acquisition through a wire transfer to the rel-
evant depositor. MB Bank would maintain only
one office that accepts deposits.

At the time of the determination request, MB
Bank was issuing debit cards and holding related
deposits that were not permissible for a deposi-
tory institution that qualifies for the credit card
bank exemption under the BHC Act. Therefore,
to qualify for the credit card bank exemption,
MB Bank committed to transferring, before the
acquisition, its current debit card accounts and
related deposits to another bank (the issuing
bank), which would issue new debit cards under
the issuing bank’s name to the current holders
of MB Bank’s debit card accounts. MB Bank
also committed that it would cease all debit
card–related activity, including origination, ser-

vicing, and marketing services provided to the
issuing bank, within three months of the acquisi-
tion. MB Bank would also cease engaging in
any account-servicing activities for debit card or
credit card accounts of affiliated or unaffiliated
banks within three months of the acquisition
(except on a temporary basis in connection with
acquisitions of credit card accounts by MB Bank
from other credit card lenders).

Various other specific representations and
commitments regarding MB Bank’s investment
activity were also made, including a commit-
ment to divest within two years of the acquisi-
tion certain reverse-mortgage-loan participations.
Based on all the facts of record and subject to
the commitments and representations stated in
the Board staff’s February 18, 2005, interpreta-
tion and in letters to the Board’s Legal Division,
the Board’s Legal Division informed MB Bank’s
legal counsel that it would not recommend that
the Board find MB Bank to be a bank for
purposes of the BHC Act as of and after the
acquisition, or that the Board require Financial
Group or its parent companies to file an applica-
tion with the Board under section 3 of the BHC
Act for the acquisition. Because MB Bank would
cease to be a bank, the Board also determined
that it would not require MB BHC to provide
notice to the Board to redeem MB Bank shares
pursuant to 12 C.F.R. 225(4)(b).

3005.0.3 LAWS, REGULATIONS, INTERPRETATIONS, AND ORDERS

Subject Laws 1 Regulations 2 Interpretations 3 Orders

Credit card bank exemption
under section 2(c)(2)(F)
of the BHC Act

1841(c)(2)(F) 225.104 Staff interpretation
dated February 18
2005

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Service reference.

Section 2(c)(2)(F) of the BHC Act (Credit Card Bank Exemption) 3005.0
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Section 4(c)(i) and (ii) of the BHC Act (Exemptions From
Prohibitions on Acquiring Nonbank Interests) Section 3010.0

3010.0.1 INTRODUCTION

The prohibitions against a bank holding com-
pany having or acquiring nonbank interests do
not apply to bank holding companies meeting
the requirements of section 4(c)(i) and (ii) of the
Act.

3010.0.2 LABOR, AGRICULTURAL
OR HORTICULTURAL
ORGANIZATIONS

Section 4(c)(i)—‘‘Any company that was on
January 4, 1977, both a bank holding company
and a labor, agricultural or horticultural organi-
zation exempt from taxation under section 501
of the Internal Revenue Code of 1954, or
. . . any labor, agricultural or horticultural orga-
nization to which all or substantially all of the
assetsof suchcompanyarehereafter transferred.’’
Exemption under this section was amended

when the Financial Institutions Regulatory and
Interest Rate Control Act of 1978 became effec-
tive early in 1979. The effect of the amendment
was to repeal exemption under this section for
labor, agricultural or horticultural organizations
becoming BHCs afterJanuary 4, 1977,except
for thoseorganizationsbecomingBHCsbymeans
of acquiring all or substantially all of the assets
of a company that was both a BHC and a labor,
agricultural or horticultural oganization exempt
from taxation on January 4, 1977. In order for a
holding company to be entitled to this exemp-
tion, net income derived from the organization
cannot inure to the benefit of any individual.
Organizations must be formed primarily for the
betterment of the working conditions of the
labor organization’s members, or improvement
in the grade of agricultural or horticultural prod-
ucts for an agricultural or horticultural organiza-
tion. The growing of products for profit by
agricultural or horticultural organizations would
disqualify them for exemption. Thus the phrase
‘‘any labor, agricultural or horticultural
organization’’ is intended to include only such
organizations that are also exempt from taxation
under section 501 of the Internal Revenue Code
of 1954.
In order for a labor, agricultural or horticul-

tural organization to receive exemption from
taxation under section 501(c)(5) of the Internal
Revenue Code of 1954, it must file an applica-
tion (form 1024) with the IRS. In response to
the application, the organization receives a
determination letter which should be reviewed

to assure that exemption was allowed and to
verify the date the company became exempt
under section 501. The date of exemption is
determined as follows. A company which files
for exemption within 18 months after its organi-
zation is considered exempt as of the date of its
organization. The date of IRS approval is the
date of exemption if application for exemption
is filed more than 18 months after organization.
The date of exemption must be no later than
January 4, 1977, for the company to be entitled
to exemption from section 4 of the Act. The fact
that an organization pays income taxes annually
does not disallow its exemption under section
501 of the tax code. Despite its tax exemption,
an organization is subject to tax on its unrelated
business income.

3010.0.3 FAMILY-OWNED
COMPANIES

Section 4(c)(ii)—‘‘A company covered in 1970
more than 85 percentum of the voting stock of
which was collectively owned on June 30, 1968,
and continuously thereafter, directly or indi-
rectly, by or for members of the same family, or
their spouses, who are lineal descendants of
common ancestors.’’
The phrase ‘‘voting stock’’ does not limit the

form of an organization to an incorporated entity.
Exemption under this section extends to other
forms of business associations which meet the
definition of a company. For example, for a
partnership, the 85 percent rule applies to ‘‘gen-
eral partnership interest’’ and for a trust which
meets the definition of a company, the 85 per-
cent rule applies to ‘‘beneficial ownership.’’ A
company must continue to control the same
subsidiary bank that it controlled on June 30,
1968, to retain its exemption under this section.
Lineal descendants of common ancestors in-
clude descendants by half as well as full blood
and legally adopted children.
In January 1980, the Board approved an ap-

plication of a one-bank holding company cov-
ered by the exemption in 4(c)(ii) to acquire an
additional bank, but stated that the holding com-
pany could no longer rely on that section for
conducting its nonbanking activities. Based upon
its review of the legislative intent of Congress in
providing this exemption, it was the Board’s
judgment that the exceptionally broad exemp-
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tion afforded by section 4(c)(ii) must be limited
to family-owned one-bank holding companies
that are not engaged in the management of
banks. Moreover, in the Board’s view, upon the
acquisition of an additional bank, a one-bank
holding company that is exempt under section
4(c)(ii) of the Act, would become engaged in
the management of banks, and would thereby
terminate its eligibility for the exemption. In
addition, the Board believed that to permit unsu-
pervised nonbank expansion by a multibank
holding company would constitute an evasion
of the Act, which the Board is authorized to
prevent pursuant to section 5(b) of the Act.

3010.0.4 INSPECTION OBJECTIVES

1. To verify that a holding company qualifies
for exemption from the prohibitions of section 4
by virtue of either section 4(c)(i) or 4(c)(ii).
2. Review the activities conducted by a com-

pany qualifying for an exemption under section
4(c)(ii) of the BHC Act, which may be faced
with revocation of the exemption, and deter-
mine if there may be eligibility for permanent
grandfathering under section 4(a)(2) of the BHC
Act.

3010.0.5 INSPECTION PROCEDURES

1. Although bank holding companies qualify-

ing for a section 4(c)(i) or 4(c)(ii) exemption are
not routinely inspected on a periodic basis, when
inspected their exempt status should be verified.
All nonbank activities of exempt organizations
should be examined in the inspection. The nature
of all such activities and the dates they were
commenced should be documented in the work
papers to establish their current permissibility
in the event the organization should lose its
exemption from section 4.
2. For BHCs exempt under section 4(c)(i),

the examiner should ascertain the date the com-
pany became exempt under section 501 of the
tax code. Also, the stock books of the subsidiary
bank or other pertinent documents should be
reviewed to assure that the company was a BHC
on January 4, 1977.
3. When verifying a company’s exemption

under section 4(c)(ii), the stock records of the
subsidiary bank and the stock records, partner-
ship agreements, trust agreements and other
records of the bank holding company should be
reviewed to assure that the following conditions
have been satisfied:

a. 25 percent or more of the voting stock
of the subsidiary bank has been continuously
owned by the BHC since June 30, 1968;

b. Members of the same family have con-
tinuously held an 85 percent or more interest in
the holding company since June 30, 1968.

3010.0.6 LAWS, REGULATIONS, INTERPRETATIONS, AND ORDERS

Subject Laws1 Regulations2 Interpretations3 Orders

Acquisition of an additional
bank by a company exempt
under 4(c)(ii)

1980 FRB 165

‘‘Successor’’ to a Company
Exempt under 4(c)(ii)

1980 FRB 349

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Service reference.
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Section 4(c)(1) of the BHC Act (Investment in Companies
Whose Activities are Incidental to Banking) Section 3020.0

3020.0.1 INTRODUCTION

By virtue of section 4(c)(1) of the Act, a bank
holding company may invest, without supervi-
soryapproval, in thesharesofcompaniesengaged
in activities that Congress felt were incidental to
the business of banking. The following activi-
ties are permissible investments for bank hold-
ing companies under this section.

3020.0.2 PROVIDING BANKING
QUARTERS

Section 4(c)(1)(A) provides that a BHC may
invest in a company engaged in holding or
operating properties used wholly or substan-
tially by any banking subsidiary of such bank
holding company in the operations of such bank-
ing subsidiary or acquired for such future use.
Normally, bank utilization of 50 percent or

more of the property would meet the require-
ments of this section. Investments in property
where usage of such property by subsidiary
banks is less than 50 percent will be reviewed
on anad hocbasis to determine its permissibil-
ity under this section. Future needs of the bank
holding company and its bank subsidiaries will
be considered when reviewing these cases.
In acquiring property, a bank holding com-

pany must have definite plans for use of the
property as a subsidiary bank’s premises within
a reasonable period of time. Property may not
be acquired and indefinitely warehoused until a
need develops for the property.
This section of the BHC Act does not provide

the authority for a BHC to invest in the shares
of a company engaged in holding or operating
properties used by nonbank subsidiaries. Di-
rectly holding or operating properties used by a
nonbank subsidiary is considered an incidental
activity necessary to carry on the main business
activity of the subsidiary and thus is exempt
under section 4(a)(2)(A) of the Act and section
225.22(a)(2)(vi) of Regulation Y.

3020.0.3 SAFE DEPOSIT BUSINESS

Section 4(c)(1)(B) of the Act provides that a
holding company may invest in the shares of a
company whose activities are limited to con-
ducting a safe deposit business. Refer to Section
225.22(b) of Regulation Y.

3020.0.4 FURNISHING SERVICES TO
BANKING SUBSIDIARIES

Section 4(c)(1)(C) of the BHC Act provides that
a BHC may invest in a company which fur-
nishes services to or performs services for the
bank holding company or its banking subsidi-
aries. Section 225.22(a) of Regulation Y pro-
vides that a bank holding company may, without
the Board’s prior approval, furnish services to
or perform services for its banking and non-
banking subsidiaries either directly or indirectly
through a subsidiary. Generally, a BHC may
only provide services related to the internal op-
erations of the BHC or its subsidiaries. A bank
holding company or its subsidiaries may not
rely on the servicing exemption to deal with the
public as principal, but may deal with outside
parties provided they are acting only as agent
for the holding company or its subsidiaries.
The term ‘‘services’’ implies servicing opera-

tions a bank may carry on itself, but which the
BHC chooses to have done through a nonbank
subsidiary. Section 225.22(a)(2) states that
services for the internal operations of the bank
holding company or its subsidiaries include:
accounting, auditing, appraising, advertising,
public relations, data processing, data transmis-
sion services, data bases or facilities, personnel
services, courier services, holding or operating
property used wholly or substantially by a sub-
sidiary in its operations or for its future use, and
selling, purchasing or underwriting insurance
such as blanket bond insurance, group insurance
for employees, and property and casualty insur-
ance. For the later insurance activities, bank
holding companies are permitted under the
servicing exemption to act as agent or to
underwrite insurance on their own risks (e.g.
blanket bond insurance or employee group
insurance plans). Refer to section 225.22(a)(2)
of Regulation Y for other services permissible
for the internal operations of the BHC or its
subsidiaries.
The servicing exemption extends to services

that are normally performed by a bank for its
customers or correspondent banks. These activi-
ties generally include computerized billing, pay-
roll, accounting, financial records maintenance
and other similar data processing services as
long as the subsidiary bank is permitted under
applicable State or federal law to provide the
service. These services may be provided only
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upon request by the customers to the subsidiary
bank. Furthermore, the contractual arrangements
must be made between the customer and the
bank. The company can service existing service
contracts the bank has originated but is prohib-
ited from purchasing the contracts or entering
into contracts to provide services directly to the
public.
The purchasing of participations by the parent

in loans from subsidiary banks generally is not
considered an exempt activity under the author-
ity of sections 4(a)(2) or 4(c)(1). Holding com-
panies that engage in the purchase of participa-
tions from their subsidiary banks should file an
application pursuant to Section 4(c)(8) of the
BHC Act. Purchasing participations in loans for
the purpose of providing liquidity or acquiring a
portion of a line of credit to facilitate the needs
of the bank’s customers (overlines) provides a
service or benefit to the bank and is considered
an acceptable purchase under the services
exemption. In all cases where a participation in
a loan is purchased, the loan must be made in
the name of the bank and serviced by the respec-
tive bank. The purchasing of a loan for reasons
other than those set forth above may be viewed
as a direct lending activity.

3020.0.5 FURNISHING SERVICES TO
NONBANK SUBSIDIARIES

The Bank Holding Company Act of 1956 pro-
hibited a BHC itself from engaging in any busi-
ness except (1) banking, (2) managing or con-
trolling banks, and (3) furnishing services to its
bank subsidiaries. In 1970, Congress amended
section 4 of the BHC Act to expressly authorize
a BHC to furnish services to or perform services
for its nonbank subsidiaries as well as its bank
subsidiariesunderexemptionAofsection4(a)(2).
While section 4(c)(1) authorizes a BHC to in-
vest in shares of a company engaged in certain
activities, exemption A provides the authority
for a BHC to engage in those activities directly.
The Board issued an interpretation (12 C.F.R.

225.141), effective August 1980, which stated
that it will permit, without any regulatory ap-
proval, a bank holding company to form a
wholly-owned subsidiary to perform servicing
activities for both banking and nonbanking sub-
sidiaries that the holding company itself could
perform directly or through a department or a
division under section 4(a)(2)(A) of the BHC
Act. In addition, an approved section 4(c)(8)

company may form a wholly-owned subsidiary
to engage in activities that such company could
itself engage in.

3020.0.6 LIQUIDATING ASSETS

Section 4(c)(1)(D) provides that a BHC may
own shares of a company which engages in
liquidating assets acquired from such BHC (not
including its nonbank subsidiaries) or its bank-
ing subsidiaries or which were acquired from
any other source prior to May 9, 1956, or the
date on which such company became a BHC,
whichever is later.
Assets acquired for liquidation by a section

4(c)(1)(D) subsidiary are subject to the same
time limitations as shares acquired D.P.C. pursu-
ant to section 4(c)(2) of the Act.
BHCs seeking to hold the shares of a liquidat-

ing or nominee subsidiary organized to dispose
of assets acquired D.P.C. by a BHC nonbank
subsidiary, can rely on the Board’s August 1980
interpretation permitting, without prior regula-
tory approval, a BHC to form a subsidiary to
perform activities which itself could perform
under exemption A of section 4(a)(2).

3020.0.7 INSPECTION OBJECTIVES

1. To determine whether the activities con-
ducted by companies in which the BHC has a
greater than 5 percent investment in the com-
pany and for which the BHC claims exemption
under section 4(c)(1) of the BHC Act, are the
types of permissible activities contemplated by
that section—activities claimed under the prem-
ises exemption under 4(c)(1)(A), the safe de-
posit business exemption under 4(c)(1)(B), the
services exemption under (4)(c)(1)(C), or the
liquidating subsidiary exemption (4)(c)(1)(D).

3020.0.8 INSPECTION PROCEDURES

The inspection of a nonbank subsidiary exempt
under section 4(c)(1) of the Act should center
on a review of the activities to assure that those
activities are the types permissible under section
4(c)(1) subsections A, B, C and D.

3020.0.8.1 Section 4(c)(1)(A)—Bank
Premises

The following procedural steps should be per-
formed in connection with an inspection of a
bank premises company.
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1. Obtain a list of all real estate held by the
company including the following information:

a. Property description and location;
b. Date acquired;
c. Current utilization;
d. Extent of utilization by banking subsid-

iaries and others indicating percentage of square
feet leased to subsidiaries.
2. When use of the property by a subsidiary

bank(s) is less than 50 percent, discuss future
plans for the use of the property with manage-
ment. Note any related discussion contained in
the minutes of directors’ and committee meet-
ings, and action taken to date to implement
these plans. Lease agreements with other ten-
ants should be reviewed to determine the term
of a lease including options to renew.
3. Evaluate the permissibility of holding each

property under the premises exemption.
4. Review and evaluate other activities

engaged in and assets held by the company to
establish their permissibility under the premises
exemption. Such activities could include leasing
property and providing a general maintenance
service to other tenants.

3020.0.8.2 Section 4(c)(1)(B)—Safe
Deposit Business

Activities exempt under this section are re-
stricted to conducting a safe deposit business.
All activities engaged in and assets held by
companies for which the BHC is claiming ex-
emption under this section should be reviewed
and evaluated to determine their permissibility
under this exception.

3020.0.8.3 Section 4(c)(1)(C)—Services

The following procedural steps should be per-
formed when inspecting service companies.
1. List and describe all services provided to

subsidiaries in the inspection report.
2. Review and evaluate the types of services

provided to the banking and nonbanking subsid-
iaries to determine their permissibility.
3. Obtain from management any written bank

holding company policies concerning the provi-
sion of services and the assessment of fees or
discuss with management the basis on which
service fees are established.
4. Comment on the reasonableness of fees

relative to the fair market value, cost, volume,
or quality of such services rendered.
5. Indicate if all service contracts have been

approved by each subsidiary’s board of directors.

6. When reviewing services provided to bank-
ing subsidiaries for their customers:

a. List and describe all services provided;
b. Determine that the company is operat-

ing as an adjunct to its affiliated banks for the
purpose of facilitating the bank’s operations,
andnotasaseparate, self-containedorganization;

c. Review contractual arrangements to as-
sure that the company has not purchased any
service contracts from a subsidiary bank and has
not entered directly into agreements to provide
services to any party other than the bank;

d. Review and evaluate all services to
determine whether they are services that the
subsidiary bank is permitted to provide under
applicable State or federal law.

3020.0.8.4 Section 4(c)(1)(D)—
Liquidating Subsidiary

The following procedural steps should be fol-
lowed in connection with an inspection of a
liquidation company in which the BHC holds an
investment.
1. Obtain a list of all assets acquired by the

company for the purpose of liquidation includ-
ing the following information:

a. Asset description and location;
b. Date acquired;
c. Source of acquisition;
d. Liquidation plans, including timetable

and selling price;
e. Cost of assets and book value, including

detail on any improvements.
2. Verify that assets acquired from sources

other than the parent or its subsidiary banks
were acquired prior to May 9, 1956, or the date
on which the holding company became a BHC,
whichever is later.
3. Verify that assets acquired for liquidation

did not originate in a nonbank subsidiary. If a
section 4(c)(1)(D) liquidating subsidiary is hold-
ing a material amount of assets acquired from a
nonbank subsidiary, discuss the propriety of
these holdings with the Reserve Bank office
staff and, if necessary, Board staff in the Divi-
sion of Banking Supervision and Regulation or
the Legal Division.
4. Review the bank holding company’s poli-

cies, practices and procedures concerning the
liquidation of assets and determine if the subsid-
iary is in compliance with the time limits indi-
cated above.
5. Discuss with management and note the
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liquidation plans and progress to date in liqui-
dating assets that have been held in excess
of 12 months. Note any related discussion found
in the minutes of directors’ and committee
meetings.
6. Comment on whether management is mak-

ing abona fideeffort to dispose of all assets for
fair value.

7. Check improvements made to property by
the company to assure that the nature and use of
the asset has not substantially changed. The
investment of funds to change substantially the
nature of the asset (such as undeveloped real
estate) to increase its value would generally be
viewed as engaging in real estate development,
an activity which is not permissible.

3020.0.9 LAWS, REGULATIONS, INTERPRETATIONS, AND ORDERS

Subject Laws1 Regulations2 Interpretations3 Orders

Purchase of instalment paper for
subsidiary banks as furnishing of
services

225.104 4–192

Furnishing insurance not ‘‘services’’ 225.109 4–193

Services for banks that are not
subsidiaries

225.113 4–194

Computer services for customers of
subsidiary banks

225.118 4–195

Applicability of Bank Service Corp.
Act in certain BHC situations

225.115 4–174.1

Mortgage company services 225.122 4–196

Insurance and sale of short-term debt
obligations by BHCs

250.221,
225.130

4–867

Operations subsidiaries of a BHC 225.141

Shares held by a subsidiary bank in a
bank premises company and the
applicability of section 4(c)(1)(A)

225.101(g)
225.141

4–185

Investment in an asset liquidation
subsidiary

1843(c)(1)(D)

Providing services to bank and
nonbank subsidiaries

1843(a)(2)(A) 225.22(a)

BHC dealing for a BHC’s own account
in futures, and options on futures,
on gold and silver bullion to limit price
risks in trading

1987 FRB 61

BHC subsidiaries performing services
that BHC could itself perform

1980FRB774
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Subject Laws1 Regulations2 Interpretations3 Orders

Approved 4(c)(8) subsidiary forming an
operations subsidiary to perform
activities it could itself perform

1979FRB566
footnote 1

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Service reference.
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Section 4(c)(2) and (3) of the BHC Act (Acquisition
of DPC Shares, Assets, or Real Estate) Section 3030.0

Section 4(c)(2) of the Bank Holding Company
Act permits a bank holding company or any of
its subsidiaries to acquire shares in satisfaction
of debts previously contracted (DPC) in good
faith. The shares must be disposed of within two
years from the date they were acquired, except
that the Board is authorized upon application of
a company to grant additional exemptions if, in
its judgment, the extension would not be detri-
mental to the public interest and either the bank
holding company has made a good faith attempt
to dispose of those shares during the five-year
period, or the disposal of the shares would have
been detrimental to the company. The aggregate
duration of the extensions cannot extend beyond
10 years.

Even though the statute refers specifically to
shares, the Board has taken the position, in
section 225.22(d) of its Regulation Y and in an
interpretation (12 C.F.R. 225.140), that the con-
gressional policy evidenced by section 4(c)(2)
should apply to DPC acquisitions of other assets,
other than shares (assets), and real estate by
bank holding companies and their nonbanking
subsidiaries. Section 225.22(d)(1) provides the
same holding periods (including provision for
extensions) for other DPC assets or real estate
as are provided by statute for DPC shares.

Regulation Y, section 225.22(d), addresses
nonbanking acquisitions that do not require prior
Board approval. With respect to DPC acquisi-
tions, voting securities, or other assets or real
estate acquired by foreclosure or otherwise, in
the ordinary course of collection of a debt previ-
ously contracted (DPC property) in good faith,
Regulation Y does not require the Board’s prior
approval if the DPC property is divested within
two years of acquisition. Regulation Y further
states that the Board may, upon request, extend
the two-year period for up to three additional
years. Further, the Board may permit additional
extensions for up to five years (for a total of
10 years). This provision applies to shares, real
estate, or other assets in which the holding com-
pany demonstrates that each extension would
not be detrimental to the public interest and
either the bank holding company has made good
faith attempts to dispose of such shares, real
estate, or other assets, or the disposal of the
shares, real estate, or others assets during the
initial period would have been detrimental to
the company. Transfers within the bank holding
company system do not extend any period for
divestiture of the property.

Under the Board’s delegated authority, the
Reserve Banks may approve a BHC’s requests

for extensions beyond the two-year divestiture
period.1 In accordance with a Board interpreta-
tion (12 C.F.R. 225.138), extensions should not
be granted except under compelling circum-
stances, and periodic progress reports on dives-
titure plans are generally required. When these
permissible extension periods expire, the Board
no longer has discretion to grant further exten-
sions. A BHC would be in violation of the act if
shares, other assets, or real estate acquired DPC
is not disposed of within the prescribed time
frame.

In July 1980, the Board issued an interpreta-
tion of Regulation Y (12 C.F.R. 225.140) that
provided for a possible approval for an addi-
tional five-year period for the divestiture of real
estate acquired DPC. With respect to DPC real
estate, this interpretation requires that (1) the
value of the real estate on the books of the
company be written down to fair market value,
(2) the carrying costs cannot be significant in
relation to the overall financial position of the
company, and (3) the company must make good
faith efforts to effect divestiture. Fair market
value should be derived from appraisals, compa-
rable sales, or some other reasonable method.
Companies holding real estate for this extended
period are expected to make active efforts to
dispose of it, and they should advise the Reserve
Bank regularly concerning their ongoing efforts.

In accordance with the Board’s interpretation
(12 C.F.R. 225.140), after two years from the
date of acquisition of DPC assets, the holding
company is to report annually to the Federal
Reserve on its efforts to accomplish divestiture
of the assets. The Reserve Bank will monitor the
efforts of the company to effect an orderly dives-
titure. Divestiture may be ordered before the
end of the authorized holding period (beyond
the initial two-year period that requires no Board
authorization) if supervisory concerns warrant
such action.

Section 4(c)(1)(D) allows a bank holding
company to establish a subsidiary to hold real
estate acquired by itself or by any of its banking
subsidiaries for debts previously contracted, for
the purpose of disposing of the real estate in an
orderly manner. Permissible activities of this

1. Each Federal Reserve Bank has been delegated the
authority (12 C.F.R. 265.2(f)(12)) to extend the time within
which a bank holding company or any of its subsidiaries must
divest itself of interests acquired in satisfaction of a debt
previously contracted.
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liquidating subsidiary include completion of a
real estate development project and other activi-
ties necessary to make the real estate saleable.
The ‘‘date of acquisition’’ is the date the bank
holding company (or subsidiary of the bank
holding company) acquired the DPC asset. Sec-
tion 4(c)(1)(D) may not be used to extend the
time under which a bank holding company
may indirectly hold DPC property under sec-
tion 4(c)(2). In most cases where a subsidiary
bank has held property for the statutory holding
period, a BHC may not shift the property to
another subsidiary or to the parent to avoid
disposing of the property. However, due to the
complexity and potential impact on the organi-
zation of a forced divestment at the end of the
holding period, inspection personnel and Reserve
Bank staff are encouraged to discuss the situa-
tion with Board staff to tailor the supervisory
response to the particular situation.

With respect to the transfer by a subsidiary of
other DPC shares, other assets, or real estate to
another company in the holding company sys-
tem, including a section 4(c)(1)(D) liquidating
subsidiary, or to the holding company itself,
such transfers would not alter the original dives-
titure period applicable to such shares or assets
at the time of their acquisition. Moreover, to
ensure that assets are not carried at inflated
values for extended periods of time, the Board
expects, in the case of all such intercompany
transfers, that the shares or assets will be trans-
ferred at a value no greater than the fair market
value at the time of transfer and that the transfer
will be made in a normal arm’s-length trans-
action. With regard to DPC assets (except for
DPC shares as described above) acquired by a
banking subsidiary of a holding company, as
long as the assets continue to be held by the
bank itself, the Board will regard them as being
solely within the authority of the primary super-
visor of the bank.

Section 4(c)(3) of the Bank Holding Com-
pany Act permits a bank holding company to
acquire shares or real estate from any of its
subsidiaries if a subsidiary had been requested
to dispose of the shares by any federal or state
authority having power to examine the respec-
tive subsidiary. The Board does not have author-
ity to extend the two-year disposition period
under section 4(c)(3) of the act. Section 4(c)(3)
may not be used to extend the statutory period
in which a bank must dispose of DPC assets
(10 years in the case of DPC real estate assets,
five years for all other).

3030.0.1 EXEMPTION TO
SECTION 4(c)(2) DISPOSITION
REQUIREMENTS OF DPC SHARES

Section 4(c)(5) of the Bank Holding Company
Act allows a bank to own shares in certain
nonbanking companies, specifically, the kinds
and amounts eligible for investment by national
banking associations under the provisions of
section 5136 of the Revised Statutes (see
section 3050.0 for a detailed explanation of
section 4(c)(5)). The exemption provided by
section 4(c)(5) covers any shares, including
shares acquired DPC, that meet the conditions
set forth in that exemption. Therefore, DPC
shares held by a banking subsidiary of a bank
holding company which meet section 4(c)(5)
conditions are not subject to the disposition
requirement prescribed in section 4(c)(2); how-
ever, such shares would continue to be subject
to requirements for disposition as may be pre-
scribed by provisions of any other applicable
banking laws or by the appropriate bank super-
visory authorities.

Section 4(c)(6) of the act allows a bank hold-
ing company to own shares, including those
acquired DPC, of any nonbank company that
does not exceed 5 percent of the outstanding
voting shares of such company. The Board has
expressed an opinion (12 C.F.R. 225.101(f)) that
any shares acquired DPC under this section,
whether by a holding company or a bank subsid-
iary, are not subject to the disposition require-
ments of section 4(c)(2) of the act.

Real property is often shown on an entity’s
books as other real estate (ORE). Possession of
ORE usually results from a distressed loan col-
lateralized by a lien on real estate. In addition,
in attempting to salvage other types of credit, an
entity may have obtained title to real property
through process of law or by voluntary deed.
Acquisition costs for other real estate acquired
for debts previously contracted usually consist
of the principal amount that was due on the
defaulted loan at the time the entity took posses-
sion, unpaid interest, legal fees and other fore-
closure costs, accrued and unpaid taxes, and
mechanic’s liens. Property acquired DPC may
be recorded on the company’s books by capital-
izing the loan amount and acquisition costs.
Advances to complete the project can be included
in the capitalized investment if the ORE is an
unfinished project. The fact that the additional
investment is being used to improve the prop-
erty and make the property more saleable should
be evident.

A company owning a DPC asset should main-
tain records documenting its efforts to dispose
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of the asset. Because an ORE asset is normally a
nonliquid,nonproductiveassetofuncertainvalue,
a company should attempt to dispose of the
asset at the earliest date possible. Unless special
circumstances are present, a company should
sell the ORE asset when a price offer sufficient
to cover the acquisition, investment, and carry-
ing costs is obtained.

3030.0.2 INSPECTION OBJECTIVES

1. To determine compliance with applicable
laws, rulings, and regulations, and to initiate
corrective action when violations appear in these
areas.

2. To determine whether policies, practices,
and internal controls regarding DPC shares,
other assets, or real estate are adequate and to
recommend correction when deficiencies are
noted.

3. To evaluate the quality of DPC shares,
other assets, or real estate and the progress
toward their disposition.

4. To determine whether the DPC shares,
other assets, or real estate acquired are recorded
at fair market value.

3030.0.3 INSPECTION PROCEDURES

1. During the preinspection review, compile
a list of shares, other assets, and real estate
known to have been acquired DPC by the bank
holding company and its nonbank subsidiaries,
as well as a list of shares known to have been
acquired DPC by the BHC’s bank subsidiaries.
Information on this list should include—

a. a description of the shares or asset(s);
b. the fair market value of the shares and

asset(s), and the method of valuation, if available;
c. the name of the company owning the

shares and asset(s); and
d. the date the shares and asset(s) were

acquired.
2. If the shares or asset has been held longer

than the initial holding period, determine whether
the BHC has requested an extension of time.

3. In the Officer’s Questionnaire, request a
list of DPC shares, other assets, or real estate
owned by the holding company and its nonbank-
ing subsidiaries, and a list of DPC shares owned
by the holding company’s bank subsidiaries,
including a detailed description of the shares or
asset, the value of the shares or asset on the
entity’s books, the date the shares or asset was

acquired, and plans for disposal of the shares or
asset. In addition, a list of DPC shares, other
assets, or real estate which has been disposed of
since the previous inspection or within the past
year should be obtained. Compare these lists
with the list compiled during the preinspection
review.

4. Review other real estate owned accounts
to evaluate—

a. the fair market value of the property (A
qualified appraiser should appraise the property
at the time of acquisition, and subsequent timely
appraisals should be conducted to determine the
current fair market value of the property.);

b. the carrying costs of the property; and
c. the company’s efforts to dispose of the

property (Information on file should include
documentation showing a record of offers made
by potential buyers and other information
reflecting efforts to sell the property (i.e., adver-
tisement brochures)).

5. Determine whether additional advances
have been made on an unfinished project and
whether evidence supports that the advances are
making the property more saleable.

6. Determine whether a first-lien status exists
and whether there are any tax liens or other
encumbrances against the property.

7. Discuss DPC shares, other assets, or real
estate and their values with management who is
familiar with the history and current status of
the shares or asset and assign classification, if
warranted. A substandard classification may be
applied when a company is sustaining losses in
maintaining the property, and prospects for sale
are not evident or encouraging. A company’s
acquisition of property through foreclosure often
indicates a lack of demand and, as time elapses,
the value of the real estate may become more
questionable if the lack of demand persists. If
the carrying amount of the investment exceeds
the estimated value of the property, an adequate
allowance reserve for any difference should be
established and maintained. Property that is in
the process of being sold for an amount in
excess of the carrying value should not be clas-
sified if it appears that ultimate payment will be
forthcoming.

8. List shares, other assets, and real estate
acquired DPC under ‘‘other assets’’ in the
inspection report. For significant shares and
assets, the examiner may choose to present in
the inspection report or in the workpapers, which-
ever is deemed appropriate, the following
information:
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a. a brief description sufficient to identify
the property, the manner in which the property
was acquired, and the reasons for its acquisition

b. the value of the shares or assets on the
books of the company, the method used to deter-
mine the booked value, and whether it is the fair
market value

c. a brief statement as to management’s
efforts to sell the property, its opinion of the
likelihood of sale, and the anticipated sales price

d. a summary of the carrying costs subse-
quent to assumption and income generated from
the property

e. the date when the holding company or
its subsidiary must dispose of the property or
request an extension to continue to hold the
DPC shares or asset

f. the amount classified, if appropriate
g. any apparent discrepancies with rules or

regulations

3030.0.4 Laws, Regulations, Interpretations, and Orders

Subject Laws1 Regulations2 Interpretations3 Orders

Transactions not requiring
Board approval:

1. Acquisition of securities by
a BHC with majority control

1843(c)(2) 225.12(b)

2. Acquisition of securities by a
BHC with majority control

225.12(c) 4–020 1980FRB654

Required disposal by
Regulatory Agency

1843(c)(3)

Section 4(c)(5) and 4(c)(6)
shares with respect to
Section 4(c)(2)

225.101 4–187

Delegation of Authority to extend
time to dispose of DPC shares
and assets

265.2(f)(12)

Policy statement concerning
divestitures by BHCs

225.138

Disposition of property acquired
in satisfaction of debts
previously contracted

225.22,
225.140

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Servicereference.
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Section 4(c)(4) of the BHC Act
(Interests in Nonbanking Organizations) Section 3040.0

Section 4(c)(4) of the Bank Holding Company
Act (the act) provides that nonbank shares held
or acquired by a bank in good faith in a fidu-
ciary capacity are exempt from the general pro-
hibitions of section 4 of the act. This exemption
is provided to allow banks to continue their
normal fiduciary operations without significant
interference and without being subject to the
limitations of the Bank Holding Company Act.
Without this exemption, a subsidiary bank could
act as trustee for up to only 5 percent of a
nonbank company’s shares, as provided by sec-
tion 4(c)(6) of the act.

Certain exceptions were included within the
body of the section 4(c)(4) exemption to prevent
use of the trust vehicle to circumvent the intent
of the act. The section 4(c)(4) exemption is not
applicable when shares acquired are held by a
trust that is considered a ‘‘company’’ under sec-
tion 2(b) of the act. Under section 2(b), a trust is
defined as a company if it does not terminate
within 25 years or within 21 years and 10
months after the death of individuals living on
the effective date of the trust. Such trusts are
generally referred to as perpetual trusts and
include employee benefits and charitable trusts
that can operate in perpetuity.

Another exception to the exemption implies
that no more than 5 percent of the shares of a
nonbank company may be held by a subsidiary
bank as trustee under a trust established for the
benefit of the bank itself; the bank’s parent
company or any of its subsidiaries; or the share-
holders or employees of the bank, the parent
company, or its subsidiaries, as indicated in
section 2(g)(2) of the act. Employee benefit
trusts have become a principal source of banks’
trust assets. As strictly applied, section 4(c)(4)
would limit acquisition of stock of a nonbank
company to 5 percent of its shares for employee
trust accounts of banks that are subsidiaries of
bank holding companies.

3040.0.1 TRANSFER OF SHARES TO
A TRUSTEE

Under section 4(c)(4), if a bank holding com-
pany transfers nonbank shares to a trustee and
the trustee has one or more directors in common
with the bank holding company, the nonbank
shares are deemed to be controlled by the bank
holding company until the Board determines
otherwise.

3040.0.2 TRUST COMPANY
SUBSIDIARIES

Even though section 4(c)(4) refers to shares
held or acquired by a bank in good faith in a
fiduciary capacity, the exemption also applies to
shares held or acquired in a fiduciary capacity
by a trust company subsidiary of a bank holding
company.

3040.0.3 QUALIFYING FOREIGN
BANKING ORGANIZATION OWNING
OR CONTROLLING SHARES OF A
COMPANY IN A FIDUCIARY
CAPACITY

A foreign bank that maintains branches in the
United States is subject to the provisions of the
BHC Act in the same manner and to the same
extent as a U.S. bank holding company.1 Section
4 of the BHC Act prohibits a bank holding
company and its subsidiaries from owning or
controlling nonbanking assets or shares or
engaging in any nonbanking activity unless it
qualifies for an exemption.2 Accordingly, such a
foreign bank may not own nonbanking assets or
shares (such as real estate), directly or through
any company it controls, unless it qualifies for
an exemption from the nonbanking prohibitions
of section 4 of the BHC Act.

Under section 211.23(f)(4) of Regulation K,
a qualifying foreign banking organization may
‘‘[o]wn or control voting shares of any company
in a fiduciary capacity under circumstances that
would entitle such shareholding to an exemp-
tion under section 4(c)(4) of the [BHC
Act] . . .’’3 Section 225.22(d)(3) of the Board’s
Regulation Y (which implements section 4(c)(4)
of the BHC Act) provides that the BHC Act’s
nonbanking prohibitions shall not apply to ‘‘vot-
ing securities or assets acquired by a bank or
other company (other than a trust that is a com-
pany) in good faith in a fiduciary capacity, if the
voting securities or assets are . . . held in the
ordinary course of business and not acquired for
the benefit of the company or its shareholders,
employees, or subsidiaries.’’4

1. 12 U.S.C. 3106(a).
2. 12 U.S.C. 1843.
3. 12 C.F.R. 211.23(f)(4).
4. 12 C.F.R. 225.22(d)(3).
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Two subsidiaries of the foreign bank CMB
AG (the foreign bank) that are located in Ger-
many currently invest in non-U.S. real estate for
the benefit of third-party investors. One of the
subsidiaries, IGC, manages only retail invest-
ment trusts (beneficial interests in which are
typically sold widely to retail investors); the
other subsidiary, SGC, manages only institu-
tional investment trusts (beneficial interests in
which are sold to 30 or fewer institutional inves-
tors). Through its legal counsel, the foreign bank
requested an interpretation of section 4 of the
BHC Act (12 U.S.C. 1843) and section
211.23(f)(4) of the Board’s Regulation K (12
C.F.R. 211.23(f)(4)) that would permit its two
asset-management subsidiaries, IGC and SGC,
to sponsor and manage German-based invest-
ment trusts that invest in U.S. real estate.

The powers and duties of the asset-
management services provided by IGC and SGC
to their investment trusts are governed by the
German Investment Law and a trust agreement
entered into between IGC or SGC, on the one
hand, and the investor, on the other hand (the
trust agreement). IGC and SGC are subject to
the supervision and regulation of the German
bank supervisory authority (BaFin). Compli-
ance by IGC and SGC with the German Invest-
ment Law and the trust agreement would be
monitored and enforced by BaFin. Amendments
in 2002 to the German Investment Law liberal-
ized the ability of companies to sponsor, man-
age, and serve as distributor for one or more
retail or institutional investment trusts, allowing
investment in real estate outside the European
Economic Area, including in the United States.

In light of the 2002 changes in German law,
IGC established a retail investment trust (the
retail trust) to invest in real estate located in the
United States, Europe, and Asia. In addition,
SGC is established as an investment trust for
institutional investors (the institutional trust,
and, together with the retail trust, the trusts) to
invest in U.S. real estate. The trusts proposed to
invest in existing commercial real estate proper-
ties in major U.S. cities (the properties), but not
in undeveloped U.S. real estate. As required by
the German Investment Law, title to each of the
properties would be held either directly by IGC
or SGC or by a special-purpose entity estab-
lished and controlled by IGC or SGC.

Interests in the trusts would be sold only to
non-U.S. persons. All property management,
leasing, real estate brokerage, and refurbishment
services obtained by the properties would be

obtained from parties that are unaffiliated with
the foreign bank or any of its subsidiaries. For
their services to the trusts, IGC and CGS would
receive an annual management fee based prima-
rily on the net asset value of the trusts. The
foreign bank’s legal counsel contended that the
proposed ownership of U.S. real estate by IGC
and SGC for the account of the trusts would
qualify for the fiduciary exemptions available in
Regulation K and Regulation Y.

Under the arrangement, the two subsidiaries
are subject tofiduciaryduties that closely resemble
those of a trustee in the United States. Under the
German Investment Law, the investment trusts
would not be legal entities separate from the
two subsidiaries, IGC and SGC. The foreign
bank made several representations and commit-
ments in support of its inquirer’s interpretation
that the proposed ownership of U.S. real estate
by IGC and SGC for the account of the trusts
would qualify for the fiduciary exemptions under
section 211.23(f)(4) of Regulation K and sec-
tion 225.22(d)(3) of Regulation Y. In particular,
the foreign bank committed that neither it nor its
subsidiaries or employee benefit plans would
own any beneficial interests in the investment
trusts.

Based on all the facts, including all the repre-
sentations and commitments made by or on
behalf of the foreign bank, IGC, and SGC,
Board legal staff stated that it would not recom-
mend that the Board disagree with the inquirer’s
interpretation of the availability of the fiduciary
exemptions in section 211.23(f)(4) of Regula-
tion K and section 225.22(d)(3) of Regulation Y
to the foreign bank. The fiduciary exemptions in
the Board’s Regulations K and Y (12 CFR
211.23(f)(4) and 225.22(d)(3)) would, therefore,
permit the two subsidiaries of the foreign bank
to take title to U.S. real estate on behalf of the
investment trusts and for the benefit of the
investors in the trusts. (See the Board staff’s
legal interpretation dated November 24, 2004.
See also the summary of the interpretation in the
Federal Reserve Regulatory Service at 3-744.13
and 4-305.2.)

3040.0.4 OTHER REPORTING
REQUIREMENTS

In certain circumstances, holdings in fiduciary
capacities of nonbank stock over 5 percent may
also trigger reporting requirements under the
federal securities laws.

4(c)(4) (Interests in Nonbanking Organizations) 3040.0
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3040.0.5 INSPECTION OBJECTIVES

To determine that nonbank shares held by a
bank in a fiduciary capacity are in compliance
with section 4(c)(4).

3040.0.6 INSPECTION PROCEDURES

Review the holding company’s internal report-

ing procedures to establish that bank trust de-
partments report 5 percent holdings in nonbank
companies. In multibank companies, determine
that controls are in place to aggregate nonbank
shares held by each bank so that if an aggregate
of 5 percent is held, it is reported in the Y-6.

3040.0.7 LAWS, REGULATIONS, INTERPRETATIONS, AND ORDERS

Subject Laws 1 Regulations 2 Interpretations 3 Orders

Interests in nonbanking organiza-
tions

1843
1843(c)(4)

225.12(a)
225.22(d)(3)

3–744.13

A qualifying foreign banking
organization may own or control
voting shares of any company in
a fiduciary capacity

211.23(f)(4) 4–305.2

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Service reference.
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Section 4(c)(5) of the BHC Act (Investments Under Section
5136 of the Revised Statutes) Section 3050.0

Section 4(c)(5) of the Bank Holding Company
Act permits (without prior approval) invest-
ments by a bank holding company in shares of
the kinds and amounts eligible for investment
by national banks under the provisions of sec-
tion 5136 of the Revised Statutes (12 U.S.C.
24(7)).
National banks are prohibited by section 5136

of the Revised Statutes from purchasing and
holding shares of any corporation except those
corporations whose shares are specifically made
eligible by federal statute. This prohibition is
made applicable to State member banks by sec-
tion 9, paragraph 20 of the Federal Reserve Act
(12 U.S.C. 335).
In 1968, the Board interpreted section 5136

as permitting a member bank to purchase shares
of a corporation engaging in business (at loca-
tions the bank is authorized to engage in busi-
ness) and carrying out functions the bank is
empowered to perform directly. Section 5136 is
a broad statute with types of permissible activi-
ties both explicitly defined and implied indi-
rectly without express definition. Therefore, to
limit the need for constant Board interpretation
regarding the implied areas of section 5136, the
Board curtailed the authority of a bank holding
company to acquire shares on the basis of sec-
tion 4(c)(5) through section 225.22(d) of Regu-
lation Y. As a result, effective June 30, 1971,
permissible shares for bank holding company
acquisition under section 4(c)(5) are limited to
thoseexplicitly authorized by any federal stat-
ute. Additional reasons for limiting the scope of
activities to those explicitly defined by statute,
are thatsection4(c)(5)acquisitions requireneither
prior Board approval, nor the opportunity for
interested parties to express their views, nor any
prior regulatory consideration of anti-trust and
related matters.

3050.0.1 COMPANIES IN WHICH
BHC’S MAY INVEST

The following is a list of permissible compa-
nies expressly authorized by federal statute. The
list includes the companies most frequently
encountered.

1. Small business investment companies
(‘‘SBICs’’).
2. Agriculture credit companies.
3. Edge and agreement corporations.
4. Bank premises companies (usually exempt

under section 4(c)(1)(A)).
5. Bank service corporations (usually exempt

under section 4(c)(1)(C)).
6. Safe deposit companies.
7. Obligations of student loan marketing

associations.
8. State housing corporations.

3050.0.2 LIMITATIONS

On most 5136 authorizations, share investments
are limited in some form, usually based on a
percentage of the bank’s capital and surplus.
Under section 4(c)(5), a holding company’s
investment in such shares is also limited by
amount and type to those permitted for a na-
tional bank to prevent avoidance of these limita-
tions by a bank holding company.

3050.0.3 INSPECTION OBJECTIVES

1. To determine the permissibility of each
activity encountered during the inspection which
claims a section 4(c)(5) exemption.
2. To determine if the operations and financ-

ing of the section 4(c)(5) activity is not to the
detriment of the bank(s).

3050.0.4 INSPECTION PROCEDURES

1. Review compliance with section 5136 of
the Revised Statutes to determine if the activity
is expressly permitted by any federal statute.
2. Determine the financial condition of the

activity and its impact on the bank affiliate.
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3050.0.5 LAWS, REGULATIONS, INTERPRETATIONS, AND ORDERS

Subject Laws1 Regulations2 Interpretations3 Orders

Permissible investments
for a national bank

(Section 5136 of
the Revised
Statutes)

Investment in bank
premise corporation

371d 250.200 4–185

Investment in bank service
corporation

1861–65 250.301 1–329

Investment in small
business investment
corporation (SBIC)

15 USC 682b 225.107
225.111
225.112

4–173
4–175
4–174

Operating subsidiaries/
loan production offices

250.141 3–415.4

Section 23A
Section 23B

371c
371c

250.240 3–1133
1–206.1

Mortgage company 225.122 4–196

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Service reference.
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Section 4(c)(6) and (7) of the BHC Act (Ownership of Shares in
Any Nonbank Company of 5 Percent or Less) Section 3060.0

3060.0.1 SECTION 4(c)(6)

This section provides an exemption for owner-
ship of shares of any nonbank company that do
not exceed 5 percent of the outstanding voting
shares of such company. The exemption is de-
signed to permit diversification of investments
by a bank holding company and its subsidiaries
which do not result in control of a nonbanking
organization. The Board has indicated through
an interpretation of 12 U.S.C. 225.101, that in
its opinion, the 5 percent limitation applies to
the aggregate amount of voting stock in a partic-
ular nonbank company held by the entire bank
holding company organization including the
parent company and all of its direct and indirect
bank and nonbank subsidiaries. This is to pre-
vent a holding company from acquiring a con-
trolling interest in a nonbank company through
ownership of small blocks of stock by numerous
subsidiaries in circumvention of the provisions
of section 4 of the BHC Act.

3060.0.1.1 D.P.C. Shares

The same interpretation (12 C.F.R. 225.101)
also addresses the question of the applicability
of section 4(c)(6) to nonbank shares acquired
in satisfaction of debts previously contracted
(D.P.C.) by a subsidiary bank, any nonbank
subsidiaries, or the parent company. In this
instance, the Board expressed the opinion that
the 5 percent exemption provided by section
4(c)(6) covers any nonbank shares, including
thoseacquiredD.P.C.Consequently, shareswhich
meet such conditions are not subject to the
disposition requirements of section 4(c)(2) of
the Act. It is important to remember that the
exemption provided by section 4(c)(6) applies
only to shares of any nonbank company. Acqui-
sitions of any bank shares are subject to the
provisions contained in section 3(a) of the Act.
Although the 5 percent limitation of this sec-

tion applies, by its language, to ‘‘voting shares’’
rather than ‘‘any class of voting shares’’ as used
elsewhere in the Act, the Board has indicated in
12 C.F.R. 225.137 that it applies to ‘‘any class
of voting shares’’ rather than to the aggregate of
all classes of voting shares held. Thus section
4(c)(6) is not available to a group of BHCs each
owning a ‘‘class of voting securities’’ even if
each BHC owns less than 5 percent of all shares
outstanding. Further, section 4(c)(6) must be
viewed as permitting ownership of 5 percent of
a company’s voting stock only when that owner-

ship does not constitute ‘‘control’’ as otherwise
defined in section 2 of the Act.
Note that section 4 prohibits engaging in non-

bank activities other than those permitted by
section 4(c)(8). Thus, if a BHC may be deemed
to be ‘‘engaging in an activity’’ through the
medium of a company in which it owns less
than 5 percent of the voting stock it may never-
theless require Board approval, despite the sec-
tion 4(c)(6) exemption.

3060.0.1.2 Acquisition of Nonbank
Interests—Royalties as Compensation

A bank holding company requested an opinion
on the permissibility of its subsidiary’s receiv-
ing limited overriding royalty interests in oil,
gas, and other hydrocarbon leasehold interests
as partial compensation for investment advisory
services in connection with those properties.
The bank holding company was not acquiring
more than 5 percent interest in any project. The
subsidiary was to place the assigned royalties in
a compensation plan for assignment to certain
professional employees. Neither the subsidiary
nor any affiliate were to acquire, hold, locate,
sponsor, develop, organize, or manage any other
energy property investment or in any other man-
ner control the investment. The subsidiary was
to hold interest in energy properties only if the
interest had not yet been reassigned to an
employee, or if an employee terminates service
with the subsidiary and is required to reassign
his or her energy properties to the subsidiary.
The bank holding company’s proposal was con-
sistent with section 4(c)(6) of the Bank Holding
Company Act, which exempts passive invest-
ments of 5 percent or less from the prohibitions
of section 4 of the Bank Holding Company Act.

3060.0.2 SECTION 4(c)(7)

This section provides bank holding companies
the opportunity to own, directly or indirectly,
shares of an investment company (any amount
up to 100 percent of outstanding shares) pro-
vided that each of the following conditions is
met:
1. The investment company is not itself a

bank holding company;
2. The investment company is not engaged in
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any business other than investing in securities;
and
3. Securities in which the investment com-

pany invests do not include more than 5 percent
of the outstanding voting securities of any
company.
4. As in section 4(c)(6), the 5 percent limita-

tion applies, by its language, to ‘‘voting shares’’
rather than ‘‘any class of voting shares,’’ as used
elsewhere in the Act. However, the criterion
applies to ‘‘any class of voting shares’’ for pur-
poses of this section.
The 5 percent restriction does not prevent an

investment company from having direct or indi-
rect subsidiaries of its own, provided that own-
ership of such subsidiaries is permitted under
another provision of the Act. Rather, the limita-
tion is intended to apply only to securities pur-
chased in the ordinary course of investing by the
investment company.
The legislative history of this provision of the

Act does not provide a clear indication as to the
type of institutions encompassed under the term
‘‘investment company’’ as used in this section.
It appears, however, that any company primarily
engaged in the purchasing and ownership of
securities may be regarded as an investment
company for purposes of this section. Section
4(c)(7) can be viewed, more or less, as an exten-
sion of section 4(c)(6) which permits a bank
holding company to directly or indirectly through
subsidiaries own up to 5 percent of the voting
stock of any nonbank company. In fact, until the
Amendments of 1966, the Bank Holding Com-
pany Act incorporated both section 4(c)(6) and
section 4(c)(7) under one section. From a practi-
cal standpoint, the parent company is allowed,
under section 4(c)(6), to directly engage in the
same activities as an investment company. Ac-
cordingly,most holding companies conduct these
activities through the parent company, rather
than through an investment company subsidiary.
Such an arrangement prevents duplicate pay-
ment of certain taxes and provides more flexi-
bility for utilizing funds in other areas of the
organization.

3060.0.3 INSPECTION OBJECTIVES

3060.0.3.1 Section 4(c)(6)

1. To determine that the investments held
pursuant to section 4(c)(6) comply with the Act
and 12 C.F.R. 225.101 and 225.137.
2. To determine that no more than 5 percent

of the voting shares of any nonbank company
(other than those owned pursuant to other provi-
sions of the Act) is held by the bank holding
company and its subsidiaries.

3060.0.3.2 Section 4(c)(7)

1. To determine the overall quality of the
investments held.
2. To determine the financial impact of the

ownership of such shares upon the bank holding
company and its subsidiaries.
3. To determine if policies, practices and pro-

cedures regarding investments are adequate.
4. To suggest corrective action where neces-

sary in the areas of policies, procedures, or laws
and regulations.

3060.0.4 INSPECTION PROCEDURES

3060.0.4.1 Section 4(c)(6)

1. Review investments held to determine that
the BHC has a total interest of no more than
5 percent.
2. Determine that 5 percent does not consti-

tute control.
3. Determine that the BHC is not ‘‘engaged’’

in any nonbank activity through its 5 percent
ownership.

3060.0.4.2 Section 4(c)(7)

1. Where section 4(c)(7) applies, compare
the investment company’s general ledgers with
statements prepared for the latest FR Y–6.
2. Obtain schedules of investments in voting

shares of any companies. Review quality of
such shares (utilizing rating service publica-
tions, etc.) and check for ownership interests
exceeding 5 percent.
3. Review policies (written or oral) regarding

purchase and sale of stocks.
4. Obtain and evaluate documentation relat-

ing to credit review for securities held. Deter-
mine adequacy of procedures to maintain credit
updates.
5. Compare carrying value of stocks to cur-

rent market value to determine market deprecia-
tion, if any and determine adequacy of any
established reserves.
6. Perform verification procedures, including

physical review of stock held in safekeeping,
where practical.

4(c)(6) and (7) (Ownership of Shares in Any Nonbank Company of 5 Percent or Less) 3060.0
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7. Determine thatpurchasesandsalesofstocks
are appropriately approved by directors or des-
ignated officers.

8. Review minutes of the board of directors
meetings (where an investment company sub-
sidiary is involved).

3060.0.5 LAWS, REGULATIONS, INTERPRETATIONS, AND ORDERS

Subject Laws1 Regulations2 Interpretations3 Orders

4(c)(6)
Applicability to shares
acquired D.P.C.

225.101 4–187

Aggregating shares owned
by subsidiaries

225.101 4–187

Five percent limit on ‘‘any
class of voting securities’’

225.137 4–189

Control with less than
5 percent

225.137 4–189

4(c)(7)
Indirect ownership of
shares of investment
company

225.102 4–188

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Service reference.
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Section 4(c)(8) of the BHC Act (Mortgage Banking)
Section 3070.0

WHAT’S NEW IN THIS REVISED
SECTION

Effective January 2007, this section was revised
to delete a reference to SR-95-31, which was
superseded by SR-99-26, Interagency Guidance
on High LTV Residential Real Estate Lending.

A mortgage banker specializes in the origina-
tion, acquisition, and sale of residential real
estate loans to permanent investors (the second-
ary mortgage market). Most mortgage banking
firms that are affiliated with banks and bank
holding companies primarily originate residen-
tial real estate loans, although some firms may
engage in interim and other lending secured by
real estate. Unlike their nonbank competitors,
the vast majority of the loans mortgage banks
originate are sold to permanent investors in the
secondary mortgage market.

Mortgage banks can retain or sell their loans
and sell or retain the servicing of their mort-
gages. The mortgage banking industry currently
offers a wide variety of products, market mech-
anisms, financing vehicles, and financial strate-
gies due to competitive pressures within the
mortgage banking industry and rapid growth in
the demand for loans and related securities
within the secondary mortgage market. Mort-
gage bankers use these marketing and financing
strategies to differentiate themselves from the
competition in terms of interest rates, maturities,
down-payment requirements, and product
offerings.

The earnings stream, cash flow, and capital
needs of a mortgage banking company are all
highly influenced by management’s decision
whether to retain or sell the mortgage loans as
well as the related mortgage-servicing rights.
The majority of loans that are sold in the sec-
ondary market are originated under government-
sponsored programs. Such loans are either sold
directly or are converted into securities that are
collateralized by the underlying mortgages
(mortgage-backed securities). The pools of col-
lateralized mortgage loans backing mortgage-
backed securities provide a form of risk diversi-
fication for the investor.

Originations, secondary market sales, and
servicing constitute the primary functional busi-
ness lines within a typical mortgage company.
As an originator of mortgages, the company is
responsible for the initial phase of the mortgage,
from original contacts with the borrowers to the
closing of the loans. At closing, the company
disburses its funds and becomes the lender of

record. Mortgage loans can also be acquired
through a network of correspondent companies.
Most mortgage banking companies use a com-
bination of origination and acquisition strate-
gies. The decision about whether to originate
or purchase loans also varies over time due
to fluctuations in demand and pricing
discrepancies.

The secondary marketing department is
responsible for selling loans in the secondary
market and managing the interest-rate risk asso-
ciated with loans during the interim period. In
most cases, the mortgage company retains the
loans until it can find a permanent investor to
purchase the loans. The mortgage banker obtains
purchase commitments from permanent inves-
tors and submits completed loan documentation
packages to the investors for their approvals in
satisfaction of the commitments.

As part of the overall process, the mortgage
banker maintains a relationship with a variety of
other permanent investors to whom the origi-
nated mortgages are sold. These investors are
generally institutional investors such as securi-
ties dealers, commercial banks, life insurance
companies, pension funds, and other financial
and nonfinancial institutions. Some of these
investors are restricted by state law, charter, or
bylaws as to the type of mortgages and the
locations of the property in which they can
invest. Accordingly, their purchase commit-
ments should incorporate these limits as well as
the price and/or required yield of the mortgage
loans or mortgage-backed securities. When these
commitments are filled and the mortgages sold
to the investors, the mortgage banker may retain
the servicing rights to the mortgages it sells to
permanent investors or sell the servicing rights
in the secondary market.

The servicing department manages the loans
that were retained in permanent loan portfolio
or those that were sold to another permanent
investor. Fees paid for services rendered in
administering the mortgage portfolios of inves-
tors are a principal source of revenue for most
mortgage bankers. In general, the company re-
ceives a fee that is usually based on a percent of
the unpaid balance of the administered mort-
gages. In return for the fee, the servicer is
responsible for collecting and remitting pay-
ments, managing the tax and insurance escrow
accounts, inspecting the properties when required,
pursuing delinquent borrowers, foreclosing on
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the mortgages when necessary, and providing
accounting support. Considering the services
rendered and the generally low fees involved,
the servicing portfolio must be sizable for the
company to be profitable. The servicing port-
folio may represent very little credit risk to the
servicer and can be a valuable source of residual
income to the company.

The mortgage banking industry is experienc-
ing significant consolidation. To be competitive,
participants must maximize economies of scale
and efficiencies. Emphasis has been placed on
using more efficient systems and technologies
that enhance loan processing, underwriting, ser-
vicing, and the management of pipeline risk (the
interest-rate risk associated with the holding
period for the mortgages). Existing mortgage
banking firms are larger and operate more effi-
ciently (faster, cheaper, and with higher quality)
than they did in the past. Operating efficiencies
are achieved through the use of sophisticated
information systems, such as electronic data
interchange, imaging, optical character recogni-
tion, expert systems, and other forms of artifi-
cial intelligence.

Within a bank holding company, mortgage
banking subsidiaries generally focus on residen-
tial mortgage lending. As discussed initially,
these mortgage bankers may also engage in
other forms of lending. On an industry basis,
they extend loans to real estate brokers who buy
properties for resale, engage in second mortgage
and home improvement lending (usually through
dealer agreements), and extend interim loans.
Interim loans represent a means of funding a
project through one or more phases, with the
property and improvements as collateral for the
loan. The size of interim loans may range from
a single residence under construction to large
industrial, commercial, or residential projects.
Construction lending and other forms of lending
may be provided by other such real estate lend-
ing subsidiaries located elsewhere within the
bank holding company’s organizational structure.

The mortgage banker, as a lender, has the
flexibility to fund any and all phases of a project
including land acquisition, development, and
construction. Land acquisition credit may be
extended for the acquisition of more than one
parcel of land, which may not necessarily be
identified with a specific project. More fre-
quently, acquisition credit is tied into a specific
project for which the lender expects to fund
more than one phase. In development-phase
lending, funds are advanced to ‘‘improve’’ the

property, bring utilities on-site, cut roadways,
and prepare the site for its intended use. Many
residential and industrial park projects are
funded through this phase, with the sale of indi-
vidual parcels providing the repayment of the
loan. Construction lending funds the project
from the foundation to completion. For those
loans that fund two or more phases, there may
be no clear distinction between the phases as
certain elements of each may be underway
concurrently.

On large projects funded through completion,
such as apartment and office buildings where
the construction is to be repaid from a perma-
nent mortgage, the lender will usually require
the borrower to obtain a permanent mortgage
commitment from a third party. While this ‘‘take-
out’’ commitment may or may not be arranged
through the lender’s network of investors, this
commitment provides the lender with some
assurance of repayment. In some cases, particu-
larly in unsettled market environments, these
takeouts are not available, and the lender may
issue a ‘‘standby’’ commitment. On occasion,
no permanent financing will be available upon
completion and the lender will extend a ‘‘bridge’’
loan for the interim period between project
completion and the placement of a permanent
mortgage. Making construction loans without
takeout commitments from responsible term
lenders could expose the construction lender to
adverse interest-rate movements as well as the
market acceptability of the project. The absence
of a takeout can represent a weakness in a loan.
The general lack of takeouts in a portfolio
should be a criticizable management practice
(unless mitigating circumstances prevail) and
should be discussed with management.

This section provides inspection guidance and
procedures for mortgage banking nonbank sub-
sidiaries of bank holding companies. Except for
the limited guidance that pertains only to bank
holding companies, they may also serve as exam-
ination guidance and procedures for mortgage
banking subsidiaries of state member banks.
The way in which these procedures are used
should be determined on a case-by-case basis
depending on the size of a particular company
and its business activities. The information in
‘‘Board Oversight and Management,’’ ‘‘Finan-
cial Analysis,’’ and ‘‘Intercompany Transac-
tions’’ presented in this section is applicable to
all mortgage banking reviews. The subsection
‘‘Mortgage-Servicing Rights’’ is recommended
for use in companies that have significant risk
exposure. The examiner should also target func-
tional areas such as production, marketing, and
servicing/loan administration.

Section 4(c)(8) of the BHC Act (Mortgage Banking) 3070.0

BHC Supervision Manual January 2007
Page 2



3070.0.1 BOARD OVERSIGHT AND
MANAGEMENT

The examiner should assess the quality and
effectiveness of a mortgage banking company’s
board of directors (board) and executive man-
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agement team, the appropriateness of its organi-
zational structure, the nature of its internal con-
trol environment, and the effectiveness of internal
control programs.1 Such internal control pro-
grams may include internal and external audits,
loan review, quality control over mortgage loans
originated and/or serviced for investors, compli-
ance, fraud detection, and related employee
training programs.

The board and executive management team
must be evaluated within the context of the
particular circumstances surrounding each mort-
gage banking company. Since business com-
plexities and operating problems vary according
to the institution’s size, organizational structure,
and business orientation, directors and manag-
ers who are competent to effectively discharge
their responsibilities under one set of conditions
maybe lesscompetentas theseconditionschange.

Board oversight and management should
be rated satisfactory, fair, or unsatisfactory based
on both objective operating results and more
subjective criteria. Performance must be eval-
uated against virtually all the factors necessary
to operate the mortgage banking company’s
activities in a safe, sound, and prudent manner,
including the ability to anticipate and plan for
future events that may have a material impact
on the company’s financial condition. Such a
rating should also be considered when assigning
a consolidated rating of risk management (see
section 4070.1 and SR-95-51).

3070.0.1.1 Board Oversight

The mortgage banking company’s board pro-
vides oversight, governance, and guidance to
the executive management team. The board may
include executives of the mortgage banking
company, executives of the bank holding com-
pany and other affiliated companies, and outside
directors.

The examiner should determine whether a
separate board exists, as well as the identity and
qualifications of the members. Minutes of board
meetings should be reviewed to determine

whether directors are fulfilling their fiduciary
responsibilities. At a minimum, directors
should—

• select and retain a competent executive man-
agement team;

• establish, with management, the company’s
short- and long-term business objectives and
adopt operating policies to achieve those
objectives in a safe and sound manner;

• monitor operations to ensure they are con-
trolled adequately and are in compliance with
laws and policies;

• oversee the mortgage banking company’s busi-
ness performance; and

• ensure that the mortgage banking company
meets the community’s residential mortgage
credit needs.

The examiner should assess whether directors
exercise independent judgment in evaluating
management’s actions and competence, attend
board and committee meetings regularly, remain
well informed regarding the company’s activi-
ties and the mortgage banking industry overall,
and are knowledgeable regarding all applicable
state and federal laws and regulations. The
examiner should also review the quality of board
reporting. Board reports must provide accurate
and timely information to directors with respect
to operating results, asset-quality trends, liquid-
ity and capital needs, and relevant industry and
peer-group performance statistics for each
operational area. Directors should also receive
information regarding exceptions to established
policies and operating procedures, volume-
related processing backlogs, and the effective-
ness of the internal control programs. Informa-
tion on hedging products and strategies should
be routinely provided to the board and to hold-
ing company management. In connection with
this portion of the review, examiners should
also request and review information regarding
all loans to insiders and their related interests to
ensure that no preferential transactions have
been extended to these parties.

3070.0.1.2 Management

The executive management team generally con-
sists of a president and chief executive officer
(CEO), chief operating officer (COO), chief
financial officer (CFO), and senior executives in
charge of production, marketing, and servicing/

1. See section 1010.1 of theCommercial Bank Examina-
tion Manual and a report, ‘‘Internal Control—Integrated
Framework,’’ which was issued in September 1992 by the
Committee of Sponsoring Organizations of the Treadway
Commission, for a more detailed discussion of internal con-
trols. The Treadway Commission report broadly defines inter-
nal control as a process, effected by an entity’s board of
directors, management, and other personnel, designed to pro-
vide reasonable assurance regarding the effectiveness and
efficiency of operations, reliability of financial reporting, and
compliance with applicable laws and regulations.
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loan administration. Management formulates
operating policies and procedures and oversees
the day-to-day administration of mortgage bank-
ing activities. Management should be evaluated
in terms of its technical competence, leadership
skills, administrative capabilities, and knowl-
edge of relevant state and federal laws and
regulations. The management assessment should
evaluate management’s attitude toward risk, as
evidenced by the type of products that are
offered; the existence of effective hedging pro-
grams; and/or the degree of reliance that is
placed on the resources of affiliate banks, non-
banks, and other entities to support mortgage
banking company activities.

Prudent operating policies and procedures
that are consistent with the business needs and
risk-management practices of the parent bank
holding company should be in place for each
functional area. An effective risk-management
program should also be in place. Without ade-
quate management oversight, excessive errors
can occur, fraud or other violations of law may
go undetected, and financial information may be
reported incorrectly. Any of these events can
damage the company’s image, impair its access
to external funding sources, and jeopardize its
ability to originate and sell mortgage loans in
the secondary market.

It is management’s responsibility to develop
and maintain management information systems
(MIS), which should be dedicated to obtaining,
formatting, manipulating, and presenting data to
managers when needed. Such systems should
generate accurate financial statements; identify
the need for financial, human, technological,
and physical resources; and produce timely and
useful management exception reports.

Management should also be evaluated on its
ability to plan effectively. Effective planning
entails the annual approval of an operating bud-
get and the development of a long-term strategic
plan that helps management anticipate changes
in the internal and external environment and
respond to changing circumstances. Because
losses on the origination of mortgage loans are
common in the mortgage banking industry, man-
agement should assess the servicing time neces-
sary to recapture costs and achieve required
returns. This information is critical to decisions
to purchase mortgage-servicing assets, and it
should be incorporated into hedging strategies.

The strategic plan should identify the com-
pany’s strengths and weaknesses, growth tar-
gets, and other strategic initiatives (including

management’s philosophy toward the business,
the extent of financial risk-taking, commitments
to maintaining procedures and controls in man-
aging the business, and management’s commit-
ment to staff development) over a one- to three-
year time horizon. Planning efforts should also
address system deficiencies and technological
advancements within the industry. Without
appropriate planning, the company can only
react to external events and market forces.

Management should be results-oriented, but
not at the expense of sound risk-management
practices. Goals and objectives should be
specific and measurable. Management should
develop a performance measurement system that
tracks progress toward achieving both financial
and nonfinancial goals.

3070.0.1.3 Organizational Structure

The organizational structure should be reviewed
to determine, on a legal-entity basis, the rela-
tionship between the mortgage banking com-
pany, the bank holding company, and any other
bank or nonbank subsidiaries. The structure
should also be reviewed to determine whether
the lines of authority are clearly defined, the
responsibilities are allocated logically, and man-
agement depth is sufficient within each division,
department, or functional area.

The president and CEO usually reports
directly to the mortgage banking company’s
board of directors, as well as to an executive
management committee at the affiliate bank or
the bank holding company level. Other report-
ing lines may exist between functional area
executives and their counterparts at either a
bank affiliate or the holding company level.

3070.0.1.4 Control Environment

Management’s attitude toward risk is communi-
cated to employees through the company’s cor-
porate culture. In general, the CEO should
establish and communicate a corporate culture
that promotes safe, sound, and prudent business
practices. The corporate culture should provide
a positive control environment, set high stan-
dards, and reward ethical, desirable behavior.

Management’s failure to communicate
acceptable standards of behavior may encourage
impermissible or high-risk business practices.
For instance, compensation programs that are
incentive-based may generate poor-quality loans.
Below-market pricing strategies or overly
aggressive growth targets may further exacer-
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bate asset-quality problems or generate loans in
excess of processing and servicing capabilities.

3070.0.1.5 Control Programs

Management controls in a mortgage banking
company consist of an internal audit, an exter-
nal audit, loan review, compliance, quality con-
trol over loans originated and/or serviced for
investors, fraud detection procedures and related
employee training programs, insurance cover-
age, and legal review. The examiner should
review recent reports conducted by internal loan
review, state and federal agencies, and private
investors to determine the scope of the review,
the nature of any problems noted, and the
adequacy of management’s response.

3070.0.1.5.1 Internal Audit

The internal audit function in a mortgage bank-
ing company is responsible for detecting irregu-
larities; determining compliance with applicable
laws and regulations; and appraising the sound-
ness and adequacy of accounting, operating, and
administrative control systems. Accounting,
operating, and administrative control systems
are designed to ensure the prompt and accurate
recording of transactions and a proper safe-
guarding of assets.

Internal audit activities may be conducted
through a separate department located on-site or
through the internal audit department of the
bank holding company. Very small financial
institutions that do not maintain a separate audit
function may rely solely on their external audi-
tor to perform these functions.

Regardless of the organizational structure,
internal auditors must be independent of the line
areas being reviewed, have access to all com-
pany records, and maintain sufficient status and
authority within the company. The internal audi-
tors’ findings should be reported directly to the
board or a designated committee thereof.

The scope, frequency, and coverage provided
through the internal audit program should reflect
the size and complexity of the institution. The
audit schedule should cover underwriting prac-
tices and other high-risk areas of mortgage
banking, including the most significant balance-
sheet accounts, income statement accounts, and
internal control systems.

To yield meaningful results, the department
must be adequately staffed with individuals who
are experienced and knowledgeable about mort-
gage banking. Audit staff should receive ongo-

ing training and be encouraged to hold profes-
sional industrycertifications. Internalaudit reports
should be issued and responded to by line man-
agement in a timely fashion. Follow-up proce-
dures should be in place to ensure that correc-
tive measures are taken.

3070.0.1.5.2 External Audit

External auditors generally review and assess
the mortgage company’s financial condition and
the adequacy of internal controls. The engage-
ment letter sets forth the external auditor’s
responsibilities, scope, and extent of reliance
that is placed on the internal audit department
with respect to the type of engagement. When
an external audit is to be performed, the audit is
an examination that is conducted to determine
that the present financial condition of the com-
pany and the results of operations are fairly
stated and are in conformity with generally
accepted accounting principles.

Examiners should review the most recent
external audit report to determine whether the
opinion regarding the company’s financial state-
ments and their disclosures was qualified in any
manner. If applicable, examiners should note
any significant concerns or weaknesses in the
company’s internal control structure. Examiners
should also review management’s written
response to the audit to determine whether cor-
rective measures were appropriate, complete,
and timely and whether the response reveals any
internal control weaknesses.

The reason behind any changes in external
audit firms used should be investigated. Unusual
items and areas of potential concern should be
discussed with management and/or the external
auditor. If questions arise during the safety-and-
soundness review, the examiner should deter-
mine whether the area of concern was consid-
ered to be a material item by external auditors,
the nature of audit work performed, and the
outcome of that review. If questions persist, the
examiner may want to request access to specific
external audit workpapers.

3070.0.1.5.3 Loan Review

Loan review activities may be conducted at the
mortgage banking company or in conjunction
with the loan review activities of either an affili-
ate or the parent bank holding company. In any
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event, loan review should determine whether
mortgage loans that are originated and/or pur-
chased meet underwriting standards as defined
in the internal loan policy. Loan review may
also sample loans to determine whether they
meet underwriting criteria established by inves-
tors. The scope of the loan review program
should be evaluated. The examiner should also
review a copy of the most recent loan review to
determine whether problems are identified and
addressed in a timely manner.

3070.0.1.5.4 Quality Control

Mortgage banking companies that service loans
for investors must also maintain a separate qual-
ity control department to test the quality of
loans produced and serviced for investors.
Investors such as the Government National Mort-
gage Association (GNMA or Ginnie Mae), Fed-
eral Home Loan Mortgage Corporation (FHLMC
or Freddie Mac), and FannieMae issue very
specific guidelines that must be met with respect
to the scope and frequency of such reviews.

At a minimum, these investors require that
the mortgage banking company sample at least
10 percent of all closed loans each month and
conduct a quality control review to determine
the extent of accuracy, completeness, and adher-
ence to agency underwriting standards. Random
samples should include loans originated through
the company’s own production network, pur-
chased loans, loans for which work was per-
formed by a third party (outsourced), and loans
with various product characteristics, such as a
high loan-to-value or a convertible feature.

Quality control personnel reverify loan docu-
mentation, including the appraisal, down pay-
ment, employment, and income information.
After each review, the department should issue
a comprehensive report detailing specific qual-
ity control findings and recommendations. Qual-
ity control reviews must be completed within
90 days of closing. Exceptions to company pol-
icy or investor underwriting standards should be
documented and communicated to executive
management. Corrective measures should be
initiated promptly.

The quality control function should serve as
an early warning system that alerts management
to situations that may jeopardize the financial
strength, image, or origination and sale capacity
of the company. To function as an effective
management control, the quality control depart-

ment should operate independently from the
production and servicing/loan administration
departments. Quality control should comple-
ment, not substitute, work performed by the
internal audit and loan review functions.

3070.0.1.5.5 Insurance Program

The insurance program should be reviewed to
determine whether coverage adequately protects
the mortgage banking company and its affiliates
against exposure to undue financial risk. Insur-
ance policies should be reviewed and approved
by the board at least annually.

3070.0.1.5.6 Litigation

The legal department should be contacted to
determine whether existing or pending litigation
exposes the mortgage banking company or its
affiliates to undue financial risk. Particular atten-
tion should be paid to the status of any actual or
pending class action lawsuits of a material nature.

Examiners should also determine whether
procedures exist to detect and investigate sus-
pected fraud, either internal or external. In many
instances, the legal department coordinates fraud
training and investigations, as well as the sub-
mission of criminal referral or suspicious activi-
ties reports and the initiation of legal action. If a
separate fraud division or unit does not exist,
examiners should determine whether procedures
governing the detection, investigation, and refer-
ral of potentially fraudulent situations exist
and function effectively. Examiners should also
determine whether management reports ade-
quately detail and track potential exposure.

3070.0.1.6 Inspection Objectives—Board
Management and Oversight

1. To assess the composition, qualifications,
and degree of oversight provided by the mort-
gage company’s board and executive manage-
ment team.

2. To determine whether the organizational
structure is appropriate given the nature and
scope of the mortgage banking company’s
operations.

3. To evaluate the reasonableness of the oper-
ating budget, long-term business planning, per-
formance measurement systems, and MIS and
related management and board reports.
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4. To determine the nature of the company’s
internal control environment and the effective-
ness of its system of internal controls, including
internal and external audits, loan review, quality
control, suspicious activities and fraud detec-
tion (including criminal referral and suspicious
activities reporting) and related employee train-
ing programs, insurance coverage, and pending
litigation.

3070.0.1.7 Inspection Procedures—Board
Management and Oversight

Board Oversight

1. Review biographies of the board of direc-
tors and minutes from board and committee
meetings to determine whether directors are
qualified and fulfilling their fiduciary
responsibilities.

2. Review the most recent package of infor-
mation that was provided to directors. Do they
receive sufficient detail regarding the financial
condition, internal controls, and risk-
management techniques employed within the
company?

Management

1. Review biographies of members of the
executive management team to determine their
level of experience, technical knowledge, lead-
ership skills, and administrative capabilities.
Discuss whether salaries are commensurate with
management’s experience level and expertise.

2. Evaluate the quality of operating policies
and procedures within each division or func-
tional area and the extent to which compliance
with such policies and procedures is monitored
and reported.

3. Evaluate the output from the planning pro-
cess, including the most recent operating bud-
get, business plan, and related performance mea-
surement system reports. Determine whether
objectives, goals, and growth targets are
reasonable.

Organizational Structure

1. Review the organization chart to deter-
mine whether the organizational structure is
appropriate, as well as the appropriateness of
the division of functional responsibilities and
the degree of management depth within each
division or functional area.

Internal Control Environment

1. Evaluate the nature of the internal control
environment and how risk parameters are com-
municated to employees.

Internal Control Programs

1. Assess the effectiveness of internal con-
trols in identifying and controlling risks. Inter-
nal controls include internal and external audits,
quality control for mortgage loans, insurance
coverage, and fraud detection procedures and
related employee training programs.

Internal Audit

1. Determine whether a separate internal
audit function exists and, if so, its degree of
independence.

2. Review the qualifications of the internal
audit manager and his or her staff for mortgage
banking and accounting and auditing expertise.
Consider the size of the department and its
ongoing training programs, as well as the expe-
rience levels, educational backgrounds, and pro-
fessional certifications of the department’s staff.

3. Determine the scope and frequency of the
internal audit program to ensure that all high-
risk areas are reviewed regularly.

4. Review all internal audit reports, manage-
ment responses to them, and follow-up audit
reports for work conducted since the previous
inspection.

5. Select a significant sample of internal audit
reports and respective workpapers and conduct
an intensive review of the internal audit pro-
gram. Determine that all issues and exceptions
were brought forward to the final audit report,
the report was presented to the board or a com-
mittee thereof, and that any detected and dis-
closed problems or control weaknesses received
appropriate management attention.

6. Evaluate the internal audit department’s
system for following up on issues and excep-
tions. Determine whether prompt, satisfactory
resolution of issues was effected.

External Audit

1. Review the engagement letter for the most
recent external audit to determine the external
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auditor’s scope, responsibilities, and extent of
reliance on the internal audit department.

2. Review the most recent external audit
report to determine whether the opinion regard-
ing the company’s financial condition was quali-
fied in any way and whether any internal control
weaknesses were noted. Review the notes to the
financial statements for appropriate disclosures.

3. Discuss any unusual items and areas of
potential concern with management and/or the
external auditor. Determine whether any areas
of concern were considered to be material items
by the external auditors, based on the nature of
audit work performed, management’s represen-
tations in the management letter, and the out-
come of that review. If questions persist, con-
sider the need to request and review specific
external audit workpapers.

4. Discuss the reasons for any recent changes
in external auditors with management.

Compliance and Disaster Recovery

1. Review the methods used to ensure com-
pliance with state and federal laws and regula-
tions by—

a. interviewing the person who is respon-
sible for compliance to determine the nature of
outstanding problems and the adequacy of cor-
rective measures that have been taken, and

b. reviewing the system for logging,
tracking, and responding to customer complaints.

2. Determine whether the disaster recovery
plan is adequate.

Quality Control

1. Review the quality control department’s
policies and procedures to determine whether
the quality control program meets minimum
investor requirements.

2. Review a sample of reports issued by the
quality control unit to determine whether they
were issued in a timely manner and conclusions
were adequately documented.

3. Determine whether quality control results
are relayed toexecutivemanagementandwhether
follow-up procedures are adequate.

4. Determine whether the quality control unit
is sufficiently staffed and independent.

5. Determine whether quality control out-
sources work to outside parties. If so, are ade-
quate controls in place to ensure that such out-

sourcing meets the company’s own quality
standards?

Insurance

1. Review insurance policies maintained for
the mortgage banking company to determine
whether coverage is adequate and whether the
majority of insurable risks is included, giving
consideration to a cost versus benefits analysis.

2. Review board minutes to ascertain the date
the board last reviewed and approved the insur-
ance program.

Litigation

1. Review all current and pending litigation
of a material nature and determine whether ade-
quate reserves are maintained to cover antici-
pated financial exposure.

Fraud Detection and Training

1. Determine whether a separate fraud unit
exists and whether procedures are in place
regarding the detection and investigation of sus-
pected fraudulent activity and the issuance of
related management reports.

2. Evaluate the company’s early warning sys-
tem for detecting potential fraud. Is the level of
training adequate?

3. Review any criminal referral or suspicious
activities forms filed since the prior inspection
and discuss their status with management.

3070.0.2 PRODUCTION ACTIVITIES

Loan productioncovers the process of originat-
ing or acquiring loans. Production begins with
the initial loan application and ends when a loan
has been underwritten and processed, closed,
and reviewed by post-closing.

3070.0.2.1 Types of Loans

Loans are categorized as either government or
conventional loans.Government loansgenerally
carry a below-market interest rate and are either
insured by the Federal Housing Administration
(FHA) or guaranteed by the Veterans Adminis-
tration (VA). Both agencies protect investors
holding such securities against losses in the
event of a borrower default, thereby slightly
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reducing investors’ required yields. To be insured
or guaranteed, a loan must meet agency stan-
dards regarding the size, interest rate, and terms.
The lender can obtain a certificate of insurance
or guaranty to give support to a loan for securi-
tization. A certificate of insurance or guaranty
may not be needed for a loan to be securitized.2

Loans that are not FHA-insured or VA-
guaranteed are referred to asconventional loans.
Conventional loans are generally originated for
larger loan amounts and made to stronger bor-
rowers. Conventional loans typically require
higher down payments and bear market interest
rates. Most lenders that offer programs with
smaller down-payment terms require that the
borrower purchase private mortgage insurance
for the top 5 to 20 percent of the loan principal
balance so that a proportionate share of the
credit risk is borne by a private mortgage insur-
ance (PMI) company.

The extent of credit risk associated with a
loan often depends on the marketing program
under which the loan is originated. Marketing
programs and participants are described briefly
here; for a more detailed description, see ‘‘Mar-
keting Activities’’ later in this section.

The market for residential real estate loans is
dominated by three government-sponsored enti-
ties: the Government National Mortgage Asso-
ciation (GNMA), the Federal Home Loan Mort-
gage Corporation (FHLMC), and the Federal
National Mortgage Association (FannieMae).
GNMA is a government agency that guarantees
the timely payment of principal and interest on
pass-through securities that are backed by pools
of FHA-insured or VA-guaranteed mortgages.
These guaranties are backed by the full faith and
credit of the U.S. government. Although inves-
tors will get paid in full, servicers may retain
some risk of loss, particularly with respect to
VA loans (see subsection 3070.0.4.5 for addi-
tional information on ‘‘VA no-bids’’).

Pass-through securities provide for monthly
installments of interest at the stated certificate
rate plus scheduled principal amortization on
specific dates, despite the delinquency status of
the underlying loans, as well as any prepay-
ments and additional principal reduction. The
issuer collects the mortgage payments and, after
retaining servicing and any other specified fees,
remitsmonthlypayments to thecertificateholders.

Although FHLMC and FannieMae are not
extensions of the U.S. government, the market
believes that there is an implicit guaranty that

their securities will be repaid. FHLMC and
FannieMae securitization involves the purchase
of conventional loans from lenders and the sell-
ing of mortgage-participation certificates, which
are similar to GNMA pass-through securities.
Participation certificates represent an ownership
interest in pools of conventional loans. FHLMC
and FannieMae guarantee the monthly pass-
through of interest, the scheduled amortization
of principal, and the ultimate repayment of prin-
cipal. Unlike GNMA pass-throughs, however,
participation certificates are not backed by the
full faith and credit of the U.S. government.

Conventional loans are classified as either
conforming or nonconforming.Conforming
loans must comply with FannieMae’s and/or
FHLMC’s underwriting and documentation
guidelines in order to be sold in the secondary
market. Conforming mortgages may be sold to
FannieMae or FHLMC on either a recourse or
nonrecourse basis.

Private pools ofnonconformingloans that do
not meet FannieMae or FHLMC guidelines may
be sold in the secondary market under a private
label structure. Nonconforming loans are often
‘‘nontraditional’’ products such as loans with
teaser rates, limited documentation, and gradu-
ated payment schedules, as well as ‘‘jumbo’’
loans that exceed maximum agency size require-
ments. To improve salability, pools of noncon-
forming loans may be insured through third-
party credit enhancements (for example, letters
of credit) or various senior/subordinate struc-
tures. Since the underlying mortgages generally
already carry private mortgage insurance, such
pools are, in effect, doubly insured.

3070.0.2.2 Production Channels

Mortgage loanapplicationsaregenerated through
either retail (internal) or wholesale(external)
production channels. Retail loans are originated
through the company’s own branch network. A
branch network is relatively costly, since origi-
nation costs often exceed the origination fees
received from the borrowers.

Wholesale production channels (where con-
tact with the borrower is made by another party)
take several forms. Whole loans can be pur-
chased either individually or by using bulk com-
mitments. Bulk commitments either require the
correspondent to deliver a set amount of loans
(mandatory) or deliver all registered loans that
close (best effort or optional).

2. See the appropriate agency seller/servicer guide for stan-
dards and requirements regarding certificates of insurance or
guaranty.
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Loans may be closed in the buyer’s own
name using its own funds, closed in the seller’s
name using the buyer’s own funds, or closed
and funded by the seller with delivery to the
buyer within a certain number of days. If the
seller closes in its own name, the mortgage and
note are generally assigned to the buyer simulta-
neously upon closing.

Three hybrid production channels are worth
mentioning here. Examiners should note that
terminology within the industry varies greatly.
Under the first method,table funding, a mort-
gage banking company funds loans at closing
that have been originated by a correspondent or
broker according to the company’s own specifi-
cations. Historically, the company’s ability to
record mortgage-servicing rights depended on
the degree of independence that was maintained
and the extent of risk borne by the originator.
See subsection 3070.0.6, on ‘‘Mortgage-
Servicing Assets and Liabilities.’’

The second hybrid method,assignment of
trade, involves the bulk purchase of loans and
investor commitments to sell the loans in the
secondary market. The purchaser bears virtually
no market risk under this production method.
The third hybrid method,co-issue, entails the
acquisition of servicing rights only, at the time a
security is issued.

Most mortgage originators operate on a non-
recourse basis. For purchasers of correspondent
production, credit risk increases to the extent
that the lender relies on other parties to correctly
process and underwrite the loan. Contracts with
correspondents should include representations
and warranties from the correspondent that loans
delivered meet the underwriting requirements of
the agency or investor program for which the
loan was originated. Approved correspondent
lenders should be continually monitored for the
quality of the product delivered and the finan-
cial ability to repurchase mortgages that do not
meet the standard representations and warran-
ties under which the mortgages are sold.

3070.0.2.3 Production Strategies

A successful production strategy combines high
credit-quality standards with cost containment
and effective marketing. In contrast, an overly
aggressive or inappropriate strategy leads to
heightened production risk. High-risk produc-
tion strategies can be evidenced by relaxed
credit standards, low documentation require-

ments, an executive officer’s compensation based
on volume, an emphasis on high-risk product
types or geographic areas, and/or dependence
on a limited number of production channels.
Examiners are responsible for recognizing and
reaching agreement with management to better
control suchhigh-riskproductionstrategieswhere
appropriate.

3070.0.2.4 Production Process

There are five principal steps in the retail pro-
duction process: (1) pipeline entry, (2) process-
ing, (3) underwriting, (4) closing and funding,
and (5) post-closing. Each of these functions
should be independent from one another and
separately supervised to ensure the quality of
the loans produced. Each step is briefly dis-
cussed below.

1. Pipeline entry. A loan has entered the
pipeline when a prospective borrower completes
a loan application. The applicant authorizes the
lender to verify his or her employment, credit
history, bank deposits, and other information
that evidences repayment capacity.

2. Processing. The application is then pro-
cessed to qualify the applicant and the property
for the loan. Processing personnel verify the
applicant’s employment history and credit infor-
mation and order an appraisal on the prop-
erty. Processing activities should be controlled
through standardized procedures, checklists, and
systems.

3. Underwriting. The underwriting unit
approves or disapproves applications based on
underwriting criteria that are established by the
FHA, VA, FannieMae, and FHLMC and by
private mortgage insurers and institutional
investors. To ensure objectivity, the underwrit-
ing unit should not report to management of the
production function.

4. Closing and funding. After an application
has been approved, the lender generally issues a
commitment letter to the borrower, which states
the interest rate and terms of the loan. At clos-
ing, the lender or its agent obtains all the legal
and related documents executed by the parties
to the sale, disburses the proceeds of the loan,
and collects certain funds from the borrower.

5. Post-closing. After closing, a post-closing
review is performed to ensure that documents
were properly executed and underwriting in-
structionswere followed.Thepost-closing review
also identifies any trailing or missing documents
that must be tracked and obtained to meet inves-
tors’ pool certification requirements. Specific
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agency requirements are detailed in the agency
seller/servicer guides. Before the loan is trans-
ferred to the delivery or shipping department,
processing begins for the final mortgage insur-
ance (from the private mortgage insurer or from
the FHA/VA guaranty certificate). Receipt of
the actual certificate may take 45 to 60 days or
longer. Pool custodians and investors will allow
the lender to complete the sale if final documen-
tation, including the insurance certificate, is
expected to be received within a reasonable
timeframe.

3070.0.2.5 Production Risks

The production process can present risks of both
a short- and potentially long-term impact.
Operational inefficiencies can result in high
management and staff turnover, an inability to
meet investor documentation requirements, an
increasing number of pools that have not received
final certification, or an unusually high produc-
tioncost structure.Operations riskoften increases
during peak volume periods. If additional
resources (which can include independent ser-
vice providers) are not allocated to the process-
ing,underwriting,closing,andpost-closingareas,
delinquency levels may increase and workloads
may exceed existing capacity.

Management should be prepared to quickly
respond to interest-rate cycles and related vol-
ume increases or declines, since failure to act
promptly can affect earnings and capital. During
the pooling and securitization process, for exam-
ple, if the number of pools that lack final certifi-
cation exceed a certain limit, the company may
be required to seek financial support in the form
of a letter of credit from an affiliate bank or
bank holding company to ensure that all required
loan documentation is secured in a timely man-
ner. Credit risk and operational inefficiencies
may also create liquidity problems and addi-
tional interest-rate risk if the company is unable
to sell its loans in the secondary market.

To the extent a company retains servicing on
either its retail or correspondent production,
long-term credit risk issues may develop. These
include exposure to the pools being serviced
through recourse arrangements, potential non-
reimbursable foreclosure costs, or costs associ-
ated with VA ‘‘no-bid’’ options.

3070.0.2.6 Overages

In certain instances, originators and loan bro-
kers may have the ability to deviate from mort-

gage loan prices that are established by the
marketing department. An overage exists when
a lender permits an originator or broker to
impose a higher number of points (or a higher
interest rate) on a loan to certain borrowers
than is imposed for the same product offered to
other borrowers at a given point in time. (See
CA-94-6.)

Overages are often used as an incentive to
compensate originators or brokers. The amount
that is received over the expected price is often
shared by the mortgage banking company and
the originator or broker. The practice of permit-
ting overages may contribute to or result in
lending discrimination under the Equal Credit
Opportunity Act (ECOA) and the Fair Housing
Act (FHAct).

Examiners should review the mortgage bank-
ing company’s lending policy and determine
whether overages are permitted and whether the
practice has resulted in lending discrimination.
If a more detailed review of overages is deemed
necessary, such review should be performed in
conjunction with the appropriate Federal Reserve
System’s legal and consumer compliance staff.

3070.0.2.7 Inspection Objectives—
Production Activities

1. To determine the types of loans offered to
borrowers and any significant changes in prod-
uct mix.

2. To determine whether mortgage loans are
securitized; if so, to determine whether mortgage-
backed securities are insured or otherwise guar-
anteed by government-sponsored agencies or
private entities.

3. To determine what channels are used to
originate loans.

4. To determine if production processes are
consistent with operational risk controls and
efforts to minimize risk.

5. To determine whether production pro-
cesses can handle cyclical changes in volume.

6. To determine whether overages are permit-
ted and to assess whether the practice has resulted
in lending discrimination.

3070.0.2.8 Inspection Procedures—-
Production Activities

General

1. Review organization charts to determine
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the structure of the production function and its
status within the company. Verify that func-
tional units such as underwriting and quality
control are independently managed.

2. Determine the types of mortgage products
offered and the company’s target markets. Evalu-
ate portfolio trends for overreliance on one
product type and undue concentrations in one
geographic area.

3. Discuss the company’s credit culture, com-
pensation methods, and growth targets to deter-
mine whether income and loan volume are
emphasized over credit quality.

4. Determine whether the level of noncon-
forming or unsalable loans being originated
present undue risk and whether the quality and
delinquency trends for such loans are adequately
monitored.

Originations

1. Review policies and procedures for retail
branch originations. How are originators com-
pensated? Determine whether originators have
the authority to alter loan pricing parameters set
by the marketing unit.

2. Determine the size of the branch network
and its cost structure. Is the network growing or
shrinking? How does management plan for
anticipated changes in loan volume?

3. Determine if the mortgage banking com-
pany is involved in overage activities. If so—

a. determine whether management has
developed comprehensive policies and pro-
cedures, detailed documentation and tracking
reports, accurate financial reporting systems and
controls, and comprehensive customer com-
plaint tracking systems to adequately monitor
and supervise overage activities;

b. review whether overages are an essen-
tial component of the mortgage banking com-
pany’s earnings and origination activities, and
review the percentage of mortgages originated
since the previous inspection that resulted in
overages and the average overage per loan;

c. determine if management reviews over-
age activity for disparate treatment and dispar-
ate impact; and

d. determine if overages are a major com-
ponentof loanofficerand/orbrokercompensation.

4. Review policies and procedures for whole-
sale purchases. Which production channels are
used and how do they work? Channels may
include whole loan purchases (production flow),

table funding, assignment of trade, or co-
issuances (bulk purchases of servicing rights
only). For each production channel, review how
brokers and correspondents are compensated.

5. Review the method for reviewing and
approving brokers and correspondents and spe-
cific programs under which wholesale loans are
purchased. Is there an approved list of corre-
spondents? How is it updated and how fre-
quently? Determine whether exceptions to this
list are made and by whom, and whether controls
are in place to prevent unauthorized purchases.

6. Evaluate the process for conducting finan-
cial reviews on correspondents. How often are
financial statements obtained, and who analyzes
them?

7. Determine whether adequate controls are
in place to detect changes in the financial condi-
tion of a correspondent, test and monitor the
quality of loans purchased, and evaluate the
correspondent’s financial capacity to perform
under contractual repurchase obligations.

8. Select a sample of contracts for the largest
correspondents for additional review. Do con-
tracts clearly state pricing structures, maximum
dollar volumes, recourse arrangements, and
whether loans are purchased on a mandatory
delivery or a standby basis? Have any legal
issues arisen as a result of the contract lan-
guage? How frequently does management put
back loans to its largest correspondents?

9. Determine whether management informa-
tion systems adequately track approvals and
denials by loan type and production channel.
Are exceptions to policy adequately tracked and
monitored?

Processing

1. Determine whether processing is per-
formed in-house or by another party (a third-
party contractor or the originator). Review check-
lists and procedures for the processing unit and
determine whether loan tracking systems are
adequate.

2. Review steps that have been taken to
address any audit or quality control findings.
Determine whether additional corrective actions
are necessary.

Underwriting

1. Determine whether underwriting is per-
formed in-house, by third-party underwriters, or
by the originator. Is management planning for
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peak volume periods and are controls over the
underwriting process adequate?

2. Review policies and procedures to gain a
reasonable assurance that underwriting stan-
dards are prudent and comply with investor
guidelines. If individual underwriters perform
this function, determine whether management
has established approval limits, developed
exception procedures for loans that are rejected
or suspended, and receives reports that track
loan quality for each underwriter. If a committee
performs the underwriting function, review its
charter, composition, and minutes. If a scoring
system is used, review credit scoring methodol-
ogy. Can the system be overridden? If so, by
whom?

3. Review a representative sample (prefer-
ably a statistical sample) of current loans to test
the underwriting policies and procedures and
also determine the validity and adequacy of
documentation supporting loans held for sale or
investment.

4. If an unusual increase in unmarketable
loan inventory has been noted, select a small
sample of loans in current production for addi-
tional review. Does underwriting comply with
established guidelines? If a credit scoring sys-
tem is used, focus on loans that are of the lowest
acceptable grade. If deficiencies are noted, con-
sider expanding the review sample.

5. Review loans that were rejected and then
approved. Did the proper authority approve such
loans, and was management’s rationale ade-
quately documented?

Closing/Post-Closing

1. Evaluate procedures, checklists, and sys-
tems for closing loans. Are all required docu-
ments obtained from the borrower before funds
are disbursed? If not, evaluate the appropriate-
ness of suspense items.

2. Determine if a post-closing documentation
review process exists to differentiate, track, and
obtain both trailing and missing documents.
Assess its effectiveness.

3. Determine if wholesale loans are
re-underwritten at delivery. If not, how does
managementensure that loansare re-underwritten
in accordance with secondary marketing pro-
gram requirements?

4. Determine the number of pools that lack
final pool certification. Has this number exceeded
the maximum allowable limit since the previous
review? Why has this problem occurred, and
what steps are being taken to secure the neces-
sary documentation? Has a letter of credit been

posted? Does the situation pose undue financial
risk for the company or any of its affiliates?

3070.0.3 MARKETING ACTIVITIES

The marketing department is typically respon-
sible for the development of mortgage products,
determination of products to be offered, and the
establishment of daily mortgage prices. The
marketing department, which is also referred to
as secondary marketing, is also responsible for
the sale of mortgage loans to investors. Given
these roles, the marketing department acts as an
intermediary between the borrower and the
investor. All of these activities require close
coordination to be effective and are appropri-
ately placed within one department.

3070.0.3.1 Oversight

Marketing activities are generally supervised by
a marketing committee, which may consist of
the chief executive officer, chief operating offi-
cer, chief financial officer, and the executive
officers responsible for marketing, production,
and servicing/loan administration. The market-
ing committee is responsible for the formulation
of marketing policies, departmental operating
procedures, pricing strategies, and parameters
governing the use of various mortgage-related
products and strategies used to hedge the interest-
rate risk associated with certain mortgage loans.

3070.0.3.2 Securitization

The marketing department’s primary tool in per-
forming its activities involves securitization out-
lets. Securitization activities are discussed in
SR-90-16, which transmitted the following docu-
ments: (1) the Examination Guidelines, (2) An
Introduction to Asset Securitization, and
(3) Accounting Issues Relating to Asset Securi-
tization. There is also a discussion of these
activities in theCommercial Bank Examination
Manual, section 4030.1. A review of the securi-
tization process can provide a clearer under-
standing as to the value the marketplace assigns
to a mortgage banker’s production. Mortgage
securities, however, are usually issued by an
entity other than the mortgage banking com-
pany under inspection (such as government-
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sponsored agencies, securities affiliates, or bro-
kerage firms).

Many approaches are used for securitization,
but the great majority of activity occurs with
conduits such as GNMA, FHLMC, and Fannie-
Mae. Conduits provide many programs that a
mortgage originator can use to deliver a mort-
gage or pools of mortgages in return for cash
or securities. To investigate current program
requirements and available options, the exam-
iner should consult the seller guidelines issued
by the agencies.

The securitization process presents the mar-
keting department with a complex set of options
to consider when deciding how to sell the com-
pany’s loan production for maximum profit. If
the company’s own servicing valuation differs
from pricing offered by the agencies, for instance,
the marketing department can use some flexibil-
ity in pool formation guidelines to retain or
divest servicing cash flows. Recourse to the
originator or servicer can be negotiated to reduce
agency guaranty fees. Agencies also alter guar-
anty fees based on different methods of remit-
ting principal and interest payments. Sales to the
agencies can be on a best-efforts or mandatory
basis. A best-efforts basis is when loan delivery
is not required if the loan does not close. Better
prices are received for the lender’s acceptance
of the more rigid performance requirements of
mandatory commitments. Master commitment
contracts can be reviewed by the examiner to
determine negotiated terms.

Although most securitization activity occurs
within the programs already mentioned, private
security issues are also used. The private issues
are used primarily for loans that do not meet the
underwriting criteria of the agencies, commonly
due to larger than accepted loan amounts (jumbo
loans). Nonconforming loan production is usu-
ally sold to brokers or security affiliates who
have marketed the product to investors, some-
times using complex real estate mortgage invest-
ment conduits (REMICs).

3070.0.3.3 Pooling Practices

As an intermediary between the borrower and
the investor, marketing personnel coordinate the
flow of loan documents from the shipping
department to the pool custodian and the ulti-
mate holder. If servicing is retained, the loan
will be input into the company’s servicing sys-
tem soon after closing. Staffing levels should be

adequate to ensure that processing backlogs are
managed and workloads remain reasonable. Tem-
porary help and/or outsourcing may be used
during peak volume periods.

Operating procedures governing the selection
of mortgage loans for pooling, packaging, and
sale should be evaluated to ensure that the ship-
ping and pooling processes are efficient and that
loan files ultimately contain complete documen-
tation. Management reports should identify and
track the number of pools that lack final agency
certification and the status of missing (unavail-
able) and trailing (delayed) documentation.

If third-party guaranties are used during the
securitization process, procedures should also
establish methods for evaluating and monitoring
the financial condition of all third-party entities
that provide credit enhancement. If loans or
securities are sold with recourse, management
reportsshould identifyandtrackpotential recourse
obligations. Management should also analyze
historical recourse losses by investor and prod-
uct type and determine the appropriate level of
reserves to cover estimated recourse exposure.

3070.0.3.4 Marketing Risks and Risk
Management

3070.0.3.4.1 Techniques

The marketing department manages several risks,
which can be categorized as follows:

• unsalability
• pricing
• fallout
• counterparty performance

3070.0.3.4.2 Unsalability

Under most circumstances, a mortgage banking
company will originate mortgage products that
are acceptable to GNMA, FannieMae, FHLMC,
or other major investors. This minimizes the
risk that mortgage products originated will
not be marketable to investors and have to be
retained as a portfolio investment. However, the
marketing department may also initiate certain
products that are intended for the loan portfolio
of the mortgage company or portfolios of bank
or nonbank affiliates. In the case of production
for bank affiliates, underwriting and pricing
arrangements must be structured to ensure com-
pliance with the restrictions imposed by sec-
tions 23A and 23B of the Federal Reserve Act.
See the subsections on production activities
(3070.0.2) and intercompany transactions
(3070.0.7).
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3070.0.3.4.3 Pricing Risk

The mortgage banking business is volume driven.
Because profit margins are thin and fixed costs
associated with loan production can be large
(especially in the case of a retail origination
network), it takes a significant volume of mort-
gages to generate profits. Mortgage pricing deci-
sions are critical because the price is a major
determinant in the volume of mortgages
originated.

Pricing strategies can be affected by divi-
sional profit and loss allocations or external
industry practices. A neutral price structure sets
mortgageprices thatareequivalent to theexpected
price for which the mortgages will be sold to
investors, plus a normal servicing spread of
25 to 50 basis points depending on the type of
loan. Daily adjustments are usually made to
prices to reflect market changes for future settle-
ment of mortgage-backed securities (MBS).

Due to regional or local competition, mort-
gage banking companies often find it necessary
to deviate from a purely neutral pricing strategy
to maintain volume in certain markets. How-
ever, large deviations from market price in either
a lower or even upward direction can have
adverse consequences. In addition to causing
marketing losses, price cutting could place
operational strains on the production and servic-
ing areas. Premium pricing can position the
company as a lender of last resort with adverse
credit quality implications.

The marketing department attempts to mini-
mize price risk by matching origination pricing
with the price it expects to receive from inves-
tors. However, estimating the price at which the
mortgages can be sold can be difficult because it
is determined in large part by external factors
such as interest rates. The longer the elapsed
time between when the mortgage applicant
decides to lock in a loan rate and the time the
loan closes, the greater the risk that the prices
for which the mortgages can be sold will change.
Some companies encourage customers to ‘‘float’’
their interest rate until closing approaches to
reduce the volume and costs of hedging.

3070.0.3.4.4 Fallout

A third type of risk that the marketing depart-
ment manages relates to pipeline ‘‘fallout.’’ This
is the risk that the proportion of loans in the
rate-committed pipeline that are expected to
close will change with a given change in interest
rates. As market interest rates decline, fewer
mortgages in the pipeline will close because

applicants will opt to make new applications at
the lower rates. As interest rates rise, the propor-
tion of pipeline loans that will close increases as
more applicants choose to lock in rates. Mis-
matches that occur in the long and short posi-
tions can result in financial losses when the
institution needs to settle its trades.

3070.0.3.4.5 Hedging Strategies

The most common hedging strategy used to
protect the inventory of closed loans and the
rate-committed pipeline against adverse interest-
rate movements involves the use of mandatory
and optional forward sales of MBS. Under this
hedging strategy, the inventory and rate-
committed pipeline (the long position) are gen-
erally covered through short sales (mandatory
delivery contracts with settlements correspond-
ing to expected delivery volumes). Put and call
options on MBS are sometimes purchased to
manage heightened fallout risks during periods
of volatile interest-rate fluctuations.

The typical practice is to hedge 100 percent
of the closed loan inventory that is marketable.
In addition, pipeline loans very near to closing
are generally also hedged at or close to 100 per-
cent. However, a significant degree of uncer-
tainty exists as to the amount and timing of
30- and 60-day rate-committed pipeline closings
due to interest-rate fluctuations, underwriting
delays, and cancellations. To control exposure
to rate movements, management must estimate
the percentage of the rate-committed pipeline
that is expected to close in the current economic
environment.

Although estimation techniques vary, data are
generally collected on a number of pipeline
characteristics such as product type, whether the
loan is a purchase or refinance, and whether it is
retail- or wholesale-originated. Fallout behavior
can vary depending on these and other factors.
Based on this information, management then
derives an estimated closing percentage that
becomes management’s operating target for cov-
erage of the rate-protected pipeline.

Marketingpersonneloftenusesimulationmod-
eling to assess fallout percentages, assist in
balance-sheet valuations, and develop appropri-
ate hedging strategies. Such models may be
either purchased from outside vendors or devel-
oped in-house, and they vary greatly in their
degree of sophistication. In any event, the pri-
mary assumptions and inputs to the model should
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be reasonable, well documented, and reviewed
periodically by both the marketing committee
and by an independent source such as an inter-
nal or external audit. Results from the market-
ing simulation model should be provided to
management through summary reports. Infor-
mation may also be provided to bank holding
company personnel for asset/liability manage-
ment purposes.

Other products may also be used to hedge
inventory loans and the rate-committed pipe-
line, particularly loans with an adjustable rate
feature or other specialized characteristics. The
marketing committee should review and approve
all specialized hedge products used, the degree
of correlation between the hedge product and
the underlying position being hedged, and the
degree of risk that each strategy or position
entails. The accounting department should also
determine whether such products qualify for
hedge accounting treatment, establish appropri-
ate management reports, and establish account-
ingpolicies.Seesubsection3070.0.6, ‘‘Mortgage-
Servicing Rights.’’

3070.0.3.4.6 Position Reports

To limit risk, the marketing committee should
place prudent limits on the amount of exposure
that can be incurred through hedging operations.
Limits, which may be contained in the market-
ing policy, might establish a constraint on the
size of uncovered long positions, require that
coverage be maintained at the marketing com-
mittee’s current closure estimates, or establish
a constraint based on an earnings-at-risk
measurement.

Compliance with limits should be monitored
through regular position reports, which should
be provided to senior management (the market-
ing committee and perhaps the treasury function
of the parent company, if they participate in
decisions or policy enforcement) at least weekly.
Position reports should detail the company’s
long and short positions in relation to limits, as
well as unrealized and realized gains and losses
on loans and securities. Department managers
generally require daily position reports in order
to effectively monitor the position. Marketing
position reports may not reconcile directly with
reports prepared by the accounting department
for financial reporting purposes. Significant dif-
ferences should be investigated.

3070.0.3.4.7 Counterparty Performance

The marketing committee is also generally
responsible for managing investor/counterparty
performance risk. The marketing committee (or
the treasury department of the parent bank hold-
ing company) should approve all brokers and
dealers to which securities are sold before trad-
ing commences. Dealer limits should be estab-
lished to limit the maximum amount of trades
outstanding with each firm. Frequent position
reports should be prepared to monitor compli-
ance with established limits. The accounting
department may be responsible for the ongoing
monitoring of the financial capacity of the bro-
kers and dealers.

3070.0.3.5 Inspection Objectives—
Marketing Activities

• To review the types of products developed.
• To determine the pricing strategies offered to

borrowers and investors.
• To review pipeline fallout estimation

techniques.
• To review hedging methods as they relate to

loan production.
• To determine whether information systems

are adequate for senior management to moni-
tor fallout behavior and hedge performance.

3070.0.3.6 Inspection Procedures—
Marketing Activities

Management Oversight

1. Review the composition of the marketing
committee and minutes from recent committee
meetings to determine the nature and scope of
its responsibilities, the frequency of meetings,
and the degree to which oversight over market-
ing activities is provided.

2. Review the marketing policy as it relates
to product offerings, pricing strategies, loan
sales, and hedging operations. Are all relevant
marketing risks identified? Note the date the
marketing policy was last reviewed and approved
by the board of directors.

3. Determine how management measures and
controls interest-rate risk associated with closed
loans in inventory and rate-locked loan applica-
tions in the pipeline. How are limits established
and quantified (i.e., earnings at risk, economic
value of equity at risk, percentage of capital,
etc.)? Are such limits reasonable? Evaluate
management’s oversight of asset securitization
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activities in accordance with SR-90-16, as
applicable.

4. Assess the adequacy of management infor-
mation systems and related management reports
that are designed to track compliance with
established policy. Determine the extent to which
operational practices adhere to policy. How are
exceptions handled?

Securitization and Pooling Practices

1. Determine the secondary marketing pro-
grams used to sell mortgages to investors and
the volume of sales under each program.

2. Discuss the strategies and procedures used
for the selection of mortgage loans for pooling,
packaging, and sale. Are there quality control
procedures in place to ensure that the files of
pooled loans contain complete documentation?
What impact does strategy have on departmen-
tal profitability?

3. Evaluate the company’s securitization
practices:

• Determine how much risk the company
retains and in what form.

• Determine the source, conditions, and costs
of third-party guaranties. Verify that the
financial condition of all third-party credit
enhancers is substantiated.

• Determine the procedures used to obtain
final pool certifications from investors (coor-
dinate with the examiner(s) assigned to the
production function). Determine the num-
ber and volume of securities that lack final
certification. Is management doing every-
thing possible to obtain missing docu-
ments? Are problems volume-driven or due
to a lack of internal controls?

4. Determine whether loans or securities are
sold with recourse. If so, are management infor-
mation systems in place to track recourse obli-
gations? Are analyses of recourse losses con-
ducted by investor and product type? Are reserves
held for recourse loans? What is the methodol-
ogy for determining the adequacy of reserves?
Review actual and potential losses. Are reserve
levels adequate to cover identified exposure? Is
compensation tied to trading profit?

Unsalability

1. Review the marketing policy to determine

whether all mortgage products originated by the
mortgage company are intended to be salable in
the secondary market (for example, do they
conform to guidelines issued by GNMA, Fannie-
Mae, FHLMC, or other major investors?). How
is actual salability monitored?

2. Determine if mortgage loans that are not
salable are generated specifically for the perma-
nent investment portfolio of either the mort-
gage banking company or its bank or nonbank
affiliates.

3. Determinewho is responsible for the review
of temporarily unsalable loans, the frequency of
such reviews, the actions taken to correct docu-
mentation and/or credit deficiencies, and if
internal controls are adequate. This information
is needed to ensure that hedge volumes are
accurate.

Pricing Strategies

1. Review the current list of mortgage prod-
uct offerings and the daily price sheet. Are
prices determined centrally and are they uni-
form? Discuss pricing strategies with manage-
ment to determine whether the company uses a
neutral, above-market, or below-market pricing
strategy.

2. Ascertain what procedures are in place to
ensure that deviations from the approved pricing
policies receive the proper degree of scrutiny
and approval by senior management. If such
discrepancies are common, why is this occur-
ring (competition, compensation schemes, or
departmental profitability considerations)?
What impact have such deviations had on pro-
duction volumes and the company’s overall
profitability?

3. Determine what policies are in effect
regarding customer rate-locks. If a rate-lock
expires, is it automatically renewed or is it rene-
gotiated at current interest rates? Are the num-
ber and dollar volume of loans with expired
rate-locks adequately monitored and tracked?

Fallout

1. Discuss the methodology used to predict
the volume of applications that are expected to
‘‘fall out’’ of the mortgage pipeline. Is fallout
methodology well documented?

Section 4(c)(8) of the BHC Act (Mortgage Banking) 3070.0

BHC Supervision Manual June 1997
Page 17



ALCO/Simulation Modeling

1. Determine whether the expected fallout
ratio is based on intuition, historical data, or an
empirical model. Are assumptions reasonable?
Are volatility assumptions based on historical
performance or on implied volatility levels in
the market? Who is responsible for reviewing
model assumptions, and are these individuals
sufficiently independent from the process itself?
Does management also engage in sensitivity
analyses to determine the impact interest-rate
fluctuations will have on expected fallout
levels?

2. Determine to what extent management
uses output from these models in business plan-
ning, financial management, and budgeting.

3. Assess the degree to which mortgage bank-
ing activities are incorporated into the parent
company’s asset/liability management reports
and program.

Hedging Practices

1. Discuss management’s philosophy and
strategy to determine the amount of interest-rate
risk they are willing to accept. How successful
has the company’s marketing strategy been over
the past few years and how is it changing? What
are management’s primary sources of market
information? Are sources sophisticated enough
given the size of the company and the scope of
its activities?

2. Review the marketing policy to determine
products and strategies used to hedge the interest-
rate risk associated with inventory loans and
rate-locked loan applications in the pipeline.
Review actual hedging practices to determine
whether they conform with established policy
limitations and guidelines. What percentage of
closed loans held in inventory and loan applica-
tions in the pipeline are matched against specific
investor commitments? How are coverage lev-
els determined and how have they changed over
time? Is the basis for this coverage ratio ade-
quately documented? Determine whether the
current coverage ratio exposes the company to
undue risk associated with potential marketing
losses.

3. Determine the adequacy of management’s
strategies for hedging loans that have special
risks (ARMs with interest-rate caps and floors).

4. Ascertain if basis risk exists for any hedg-

ing products, whether such risks are significant,
and the impact on correlation. How is basis risk
identified, monitored, and controlled?

5. Determine whether call options are written
to enhance inventory yields. If so, verify that
they are written against covered positions. Deter-
mine whether management is speculating in any
way and whether this activity subjects the com-
pany to undue risk.

6. Obtain profit/loss reports on hedging
activities. How frequently are they prepared,
how are they used, and to whom are they distrib-
uted? Evaluate the financial results of the hedg-
ing program over the past three years. Is man-
agement taking on excessive risk to record profits
in this area?

7. Review management reports relating to
pipeline and closed-loan hedging operations.
Determine whether such reports are complete,
accurate, and timely. Do such reports adequately
limit excesses, record exception approvals, and
detail risk exposures?

8. Review information provided to executive
management and the board to determine whether
hedging practices are adequately supervised.

Counterparty Risk

1. Review the marketing committee’s list of
approved brokers and dealers. Have appropriate
dealer limits been established and are such lim-
its adhered to? How are exceptions monitored,
reported, and controlled?

3070.0.4 SERVICING/LOAN
ADMINISTRATION

Mortgage banking companies that originate and
sell residential real estate loans in the secondary
market often retain the right to service those
loans for the investor for a fee. In return, the
servicer collects monthly payments from mort-
gagors, collects and maintains escrow accounts,
pays the mortgagors’ real estate taxes and insur-
ance premiums, and remits principal and inter-
est payments to the ultimate investors. The ser-
vicer also maintains records for the mortgagor,
collects late payments on delinquent accounts,
inspects property, initiates and conducts foreclo-
sures, and submits regular reports to investors.
Such functions and responsibilities should be
documented within a formal written servicing
agreement.
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3070.0.4.1 Revenue Generation

The right to service mortgage loans provides a
stable source of earnings and the potential for
one-time gains. For this reason, servicing port-
folio growth has become a primary objective for
many mortgage banking companies.

Mortgage-servicing revenues are derived from
six sources. The primary source is the contrac-
tual servicing fee. Because this fee is usually
expressed as a fixed percentage of each out-
standing mortgage loan’s principal balance,
servicing-fee revenues decline over time as the
loan balance declines.

The second source of servicing income arises
from the interest that can be earned by the
servicer from the escrow balance that the bor-
rower often maintains with the servicer for the
payment of taxes and insurance on the under-
lying property. This income may vary, however,
as some states require that interest payments on
escrow balances be paid to the borrower.

The third source of revenue is the float earned
on the monthly loan payment. This opportunity
for float arises because of the delay permitted
between the time the servicer receives the pay-
ment and the time that the payment must be
remitted to the investor.

The fourth source of revenue consists of
income late fees charged to the borrower if the
monthly payment is not made on time. A fifth
source is income in the form of commissions
that many servicers receive from cross-selling
credit life and other insurance products to the
borrowers. The sixth and last source is when the
servicer might generate fee income by selling
mailing lists to third parties.

3070.0.4.2 Cost Containment

Long-term profitability is achieved through cost
containment, technological improvements, and
economies of scale, which reduce the per-unit
cost of servicing. Servicing costs vary widely
across institutions depending on portfolio char-
acteristics such as product type, loan size and
age, delinquency status, and foreclosure statis-
tics. Nevertheless, two efficiency measures fre-
quently used within the industry to measure cost
containment are unit-servicing costs and the
number of loans serviced per employee. The
minimumsizeofa loan-servicingportfolioneeded
to achieve economies of scale varies across
institutions and depends on portfolio character-
istics and the servicer’s expertise and techno-
logical capabilities.

Servicing data are available through the Mort-
gage Bankers Association’s publication, ‘‘Mort-
gage Banking Performance Report.’’ Based on
detailed financial-statement information from a
sample of companies, the report presents a com-
pilation of performance data on all aspects of
the mortgage banking industry.

3070.0.4.3 Growth Strategies

Many companies have established aggressive
growth targets for their servicing portfolios. The
size of the portfolio may be increased through
originations, purchases of loans (individual or
bulk), or purchased servicing rights. Portfolio
size is reduced through normal runoff, prepay-
ments, and sales of either loans or servicing
rightsonly.Management’sgrowthstrategyshould
be examined in light of its expertise and systems
capabilities.

3070.0.4.4 Servicing Agreements

The servicer generally operates under a written
contract with each investor. This contract, also
known as a servicing agreement, establishes
minimum conditions for the servicer such as its
fiduciary responsibilities, audit requirements,
and fees. Contracts may be standardized or tai-
lored to the individual investor.

Under most servicing agreements, the ser-
vicer warrants that full principal has been
advanced, the mortgage is in fact a first mort-
gage on the property, and that the first mortgage
position will be maintained by the servicer.
Additional warranties that are either unwritten
or implied may create significant exposure for
the servicer.

A servicer may also enter into an agreement
with another company to subservice certain
loans or portfolios of loans. The company’s
method of evaluating and monitoring the finan-
cial condition of its subservicers should also be
reviewed. Servicing and subservicing agree-
ments should be evaluated in terms of the sub-
servicer’s responsibilities, reporting require-
ments, performance, and fees. They should also
be reviewed to determine that no additional
liabilities, real or contingent, are imposed upon
the company beyond its responsibilities as a
servicing agent.
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3070.0.4.5 Recourse Obligations

A servicing agreement may contain specific
recourse obligations that go beyond the servic-
er’s customary fiduciary obligations. A mort-
gage banking company can choose to service
loans for investors either with or without recourse
back to the mortgage banking company. Servic-
ing agreements should be reviewed to determine
the extent of any recourse obligations. The risk
of recourse should also be discussed with man-
agement to assess whether the risk is being
identified and effectively managed.

The degree of recourse varies by investor.
FannieMae offers either ‘‘regular’’ or ‘‘special’’
servicing options. With FannieMae’s regular
option, the servicer retains all risk of loss from
mortgage default. With FannieMae’s special ser-
vicing option, the mortgage banking company
only retains exposure for normal representations
and warranties. FHLMC offers similar servicing
options. FannieMae and FHLMC generally limit
eligibility for the regular servicing option to
participants with the knowledge and financial
wherewithal to make good on their recourse
obligations.

GNMA servicing carries no contractual
recourse. However, in the event of mortgage
default, the servicer may have exposure to
principal loss and other nonreimbursable
expenses, particularly with respect to VA-
guaranteed loans. If a borrower defaults on a
VA-guaranteed loan, the VA can exercise a ‘‘no-
bid’’ put option, which allows the VA to pay out
its guaranty and leave the property with the
servicer for disposition.

When a borrower defaults on a VA-
guaranteed loan, the VA makes a calculation
that will guide its decision to accept or reject
conveyance of the property. The VA’s decision
to exercise its no-bid option is based on the net
value of loan collateral and the VA’s guaranteed
percentage of the indebtedness. The mortgage
servicer, at its option, could pay down the out-
standing principal balance on the loan to a point
where the VA would not be expected to exercise
its no-bid option. Such ‘‘buydowns’’ result in
additional foreclosure losses for the servicer.

The risk-based capital guidelines require a
charge to capital when any risk of loss is retained
on such recourse obligations. The charge would
be at the bank holding company, the bank, or
both,3 depending on ownership of the risk. For

this reason, the accuracy of reported recourse
obligations should be verified.

3070.0.4.6 Guaranty Fees

The amount of guaranty fee the mortgage bank-
ing company pays the government-sponsored
agencies (or private issuer) is negotiated. Guar-
anty fees vary based on the amount of recourse
assumed by the mortgage banking company (the
servicer) and the timing of the cash flows. A
smaller guaranty fee is negotiated when the
guarantor assumes less risk or receives pay-
ments sooner in the remittance cycle. Remit-
tance cycles vary by investor.

The examiner should discuss with servicing
personnel the amount of risk that has been taken
on by the marketing department in exchange for
reduced guaranty fees. Excessive risk accepted
by the mortgage banking company should be
incorporated into the assessment of management.

3070.0.4.7 Internal Controls

The servicing process begins after the post-
closing review has been completed and the loan
has been set up on the mortgage banking com-
pany’s servicing computer system. Servicers are
responsible for adequately safekeeping loan
documents. Documents must be stored in a
secured and protected area such as a fireproof
vault. Servicers must also maintain a tracking
system for following up on missing documents.

The control environment that sets the tone of
a servicing department’s operation should be
assessed. A servicing department’s management
faces a variety of risks that it should identify
and control. In addition to identifying and con-
trolling risks, management also needs to insti-
tute adequate and effective internal controls to
match a servicing portfolio’s growth and the
department’s technological changes. When
assessing the control environment, the examiner
needs to consider the extent to which manage-
ment uses internal and external audits, quality
control reports, and investor audits to ensure
that its policies and procedures are followed.

The servicer’s performance should be evalu-
ated, with any loss of servicing due to operating
inefficiencies or excessive risk-taking discussed
and noted. A discussion of the risks within each
operational area, as well as the management
reports and internal controls, follows.

• Loan accounting. Incoming payments may be
processed in-house, through a lockbox, or

3. If at the bank, then it is also consolidated at the bank
holding company level.
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through some combination of both. Payments
are deposited into a clearing account and then
transferred to the respective investor custodial
bank accounts the next day. Investor remit-
tances may be required daily, weekly, monthly,
or as funds are received. In certain cases,
servicing agreements may specify that pay-
ments be sent directly to security holders.
Numerous accounts through which incoming
and outgoing payments pass should be recon-
ciled daily to avoid costly processing errors.
The reconcilement process should be reviewed
with management to ensure that reconcile-
ments are performed on a timely basis and
without chronic discrepancies.

• Escrow administration. In addition to receiv-
ing and remitting payments, servicers are also
responsible for paying taxes and insurance on
the underlying property. Accurate information
must be maintained for each loan regarding a
legal description of the property; the appropri-
ate taxing authority, due dates, and amounts
for taxes owed; and the insurance provider
and due dates and amounts for insurance
owed. Failure to maintain such information
may result in missed tax and insurance pay-
ments on the property, which may lead to
penalties and/or lapsed insurance coverage.
The servicer’s record of tax penalties paid
over the past several years should be reviewed
to determine whether a problem exists in this
area.

Escrow account balances should be ade-
quate to meet expected tax and insurance
obligations. If the servicer advances its own
funds to cover an escrow overdraft, such pay-
ments may be capitalized and recorded as a
receivable only if the servicer is to be reim-
bursed by either the mortgagor or the inves-
tor. Escrow receivables should be aged, with
stale or otherwise uncollectible receivables
charged off.

Escrow accounts should be analyzed at
least annually, with a copy of the analysis
sent to the mortgagor. Shortages (overdrafts)
may be billed or spread out over 12 months.
Overages should be returned to the borrower
or handled in a manner consistent with fed-
eral and state laws and regulations. For loans
that were set up without an escrow account,
the examiner should verify that adequate
information has been obtained from the mort-
gagor to ensure that taxes and insurance are
current.

• Investor reporting. Investor remittance and
reporting requirements vary greatly. Remit-
tances are contractually arranged. In some
instances, the servicer may be required to

advance to investors funds that have not yet
been received from the mortgagor (for exam-
ple, cash advances to ensure timely payment
of principal and interest). In such cases, a
receivable is created on the balance sheet.
Receivables relating to investor remittances
should be aged in the same manner as escrow
receivables and periodically reviewed by a
supervisor. Stale or otherwise deemed uncol-
lectible receivables should be periodically
charged off in a timely manner.

Investor reports should include detailed
account reconciliations and information on
the mortgagor’s name, principal balance out-
standing, escrow balance, delinquency status
of the account, and any foreclosure activity or
transfer to the servicer’s other real estate
owned account. The quality and accuracy of
investor reporting should be periodically
reviewed by internal or external auditors.

• Collections, foreclosures, and other real estate
(ORE). Investor requirements also vary con-
cerning contact with delinquent borrowers,
forbearance policies, and reimbursement for
foreclosure expenses, ORE write-downs, and
related losses. Detailed policies concerning
collection efforts and foreclosures should be
in place and followed. The property should be
inspected regularly to ensure that its condition
is adequately monitored. Delinquency and
foreclosure statistics should be tracked by
product type and originator.

Foreclosures are generally initiated after
three full installments are due and unpaid.
The servicer notifies the mortgagor of its
intent in writing and refers the case to an
attorney. Detailed records should be main-
tained for all expenses that are incurred. If the
loan is insured, claims may ultimately be filed
against the FHA, VA, or private mortgage
insurance (PMI) company. However, it should
be noted that certain interest expenses and
collection or foreclosure costs are not reim-
bursable.4 These expenses are a cost of doing
business that must be factored into the ser-
vicing fee charged for providing these
services.

The timeframe for taking title on fore-
closed property varies widely and is deter-
mined by state law.Once title is taken, the
propertyshouldbeclassifiedasORE.Although

4. For a detailed list of both reimbursable and nonreim-
bursable expenses, see the agency seller/servicer guides.
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all ORE is generally managed through a cen-
tralized unit, for accounting purposes, ORE
may fall into one of two distinct categories:
ORE that is owned by the mortgage banking
company, and ORE that is serviced on behalf
of the investor. ORE that is owned should
reconcile to the balance sheet, whereas ORE
that is serviced for others is an off-balance-
sheet item. ORE appraisal, valuation, and
financing policies should be consistent with
regulatory policy. In-substance foreclosures
and any troubled debt restructurings should
be properly identified and accounted for.

• Payoffs. Loans are considered ‘‘paid off’’ when
the loan matures, the loan is refinanced, or the
property is sold. Prior to payoff, the servicer is
responsible for sending payoff instructions to
the mortgagor. After a loan has been paid off,
the servicer makes a satisfaction remittance to
the investor or the pool; obtains documenta-
tion; cancels the note; and forwards the satis-
fied mortgage documentation plus an escrow
refund check, if applicable, to the mortgagor.
A high level of refinance activity may strain
payoff personnel’s ability to perform this obli-
gation accurately and promptly. Management
reports should monitor the level of payoff
activity and alert supervisors to operational
backlogs, the need to hire temporary person-
nel, or the need to outsource work to third
parties.

• Customer service. Poor service may damage
the mortgage banking company’s business
reputation (reputation risk) and ability to
originate, sell, and service loans within the
community. Because of name recognition,
problems in this area may also adversely
affect affiliate banks or the bank holding com-
pany and its nonbank companies.

For this reason, servicers should maintain
an adequate system for logging, tracking, and
responding to customer inquiries and com-
plaints. Management reports should track the
volume and disposition of such inquiries and
complaints. Inordinate volumes of complaints
may be an indication of operational backlogs,
inefficiencies, or mishandling of accounts. If
this occurs, corrective measures should be
initiated immediately.

3070.0.4.8 Data Security/Contingency
Planning

The servicing system should be of a complexity

and size necessary to accommodate both the
current and the projected volume of transac-
tions. Examiners should obtain information on
the servicing system in use and any limitations
it might pose in terms of future growth plans.

Procedures for maintaining physical security
in the workplace, data security, and file backup
also should be discussed with management. A
contingency plan should describe the use of
alternative backup sites, as well as procedures
that would be followed to reconstruct altered or
destroyed files. Contingency plans should be
reviewed and approved at least annually and
tested regularly.

3070.0.4.9 Inspection Objectives—
Servicing/Loan Administration

1. To assess the adequacy of management
oversight of risk through policies and proce-
dures, management information systems and
reports, and other internal and external audits,
with respect to the following:

• collecting monthly payments from
mortgagors

• reporting loan activity and remitting funds
to investors

• monitoring escrow account balances
• disbursing property insurance and real estate

tax payments
• monitoring delinquencies, initiating collec-

tion activities, and initiating foreclosure
proceedings in a timely manner

2. To evaluate the level of risk assumed by
the mortgage banking company through servic-
ing recourse arrangements.

3070.0.4.10 Inspection Procedures—
Servicing/Loan Administration

Management Assessment

1. Obtain an organization chart for the servic-
ing department and resumes for senior manage-
ment and key staff members. Evaluate manage-
ment’s qualifications and expertise.

2. Review servicing policies and procedures
manuals to determine whether reasonable
operating standards have been established for
each functional area. Also assess whether man-
agement reports adequately monitor compli-
ance with established policies and procedures.
Determine how exceptions are identified and
addressed.
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3. Review internal and external audits, qual-
ity control reports, and investor audits to deter-
mine whether internal controls are functioning
effectively.

4. Evaluate safeguards in place for loan docu-
ments and determine if an adequate document
tracking system exists.

5. Verify that a disaster recovery plan is in
place that covers all in-house servicing func-
tions. Verify that backup systems exist should
primary systems fail. Determine if backup sys-
tems would provide information to substantiate
servicing portfolio asset values.

6. Obtain a list of subservicers and vendors,
if any, employed to perform servicing functions.

• Determine if a periodic review of services
provided by each subservicer is conducted.
In addition, the financial condition of each
subservicer should be evaluated at least
annually.

• Determine whether a contingent operating
plan has been established should subservic-
ers and vendors be unable to perform their
contractual obligations.

Profitability Analysis

1. Review business line profitability for the
servicingdepartment to identify significant trends
and/or areas of potential weakness. Discuss and
review key efficiency measures such as unit cost
and cost per employee.

2. Analyze servicing income and expenses to
determine whether operations are profitable and
economies of scale are being achieved in line
with industry norms:

• Determine whether all direct and indirect
costs are included.

• Compare servicing revenues with costs.
• Assess the impact of any bulk servicing

purchases or sales on departmental
profitability.

• Analyze efficiency in light of manage-
ment’s growth projections.

3. Review servicing portfolio trends and char-
acteristics, including the following:

• investors (GNMA, FannieMae, FHLMC,
private)

• recourse provisions
• loan types (30-year fixed, 15-year fixed,

ARM, balloon)
• average loan size

• interest rates (particularly those above
market)

• remaining contractual life
• projected life
• geographic distribution of mortgagors
• delinquency statistics
• foreclosure statistics
• number of subserviced loans and servicers

Loan Accounting

1. Review with management the procedures
for receiving payments from mortgagors and
depositing funds into segregated accounts. Deter-
mine that the segregation of duties and other
controls over custodian accounts are adequate.

2. Review any outstanding advances to
investors. Evaluate the collectibility of advances,
the timeliness of charge-offs, and the adequacy
of reserves.

3. Determine whether outstanding items
related to investor account reconciliations are
being resolved in a timely manner. Are recon-
ciliations routinely reviewed and approved by a
supervisor?

Escrow Administration

1. Review with management the system in
place for ensuring the timely payment of taxes,
insurance, and other obligations.

2. Review the servicer’s method for analyz-
ing the amount and adequacy of escrow account
balances, and evaluate its effectiveness. Assess
procedures relating to shortages and overages in
escrow accounts:

• Determine whether procedures comply with
12 U.S.C. 2609 (RESPA) and to the extent
possible with state laws.

• Determine whether the borrower is sent an
analysis statement showing the amount of
discrepancy, how it occurred, and an expla-
nation of how it is to be corrected.

3. Determine the volume of loans with no
escrow requirement and procedures for ensuring
that insurance payments and taxes are current.

4. Determine how escrow funds are invested,
assess the appropriateness of the investment
vehicles, and review management’s analysis of
yield on escrow funds.

Section 4(c)(8) of the BHC Act (Mortgage Banking) 3070.0

BHC Supervision Manual June 1997
Page 23



5. Evaluate whether controls are in place to
prevent the use of escrow custodial accounts to
meet other obligations.

6. Review outstanding escrow advances, and
determine if claims for reimbursement are pro-
cessed in a timely manner. Evaluate the collect-
ibility of outstanding advances and verify that
uncollectible advances are charged off in a
timely manner.

Investor Reporting

1. Review the list of investors for which ser-
vicing is performed.

2. Review servicing contracts to verify that
signed, current contracts exist. Discuss with
management the nature of any recourse provi-
sions, forbearance requirements, and nonreim-
bursable collection and/or foreclosure expenses.

3. Review the most recent investor audit
reportson theservicing function.Discussfindings
with management and evaluate the adequacy of
any actions taken to correct deficiencies.

4. Determine whether any servicing contracts
have been terminated for cause or are likely to
be lost in the near future. Determine the reason
for any termination and the extent of any correc-
tive actions taken.

Collections and Foreclosures

1. Review and assess, on a statistical-sample
basis, the accuracy and adequacy of loan delin-
quency reports by product type and originator.
Ascertain the reasons for poor or declining asset
quality within the servicing portfolio.

2. Review policies and procedures for col-
lecting late payments.

• Determine when collection efforts start once
an account becomes delinquent.

• Verify that all attempts at collecting past-
due payments are documented, including
each date of communication with borrow-
ers, the nature of the communications, and
the customers’ replies.

3. Select a sample of files for borrowers who
are 120 days or more delinquent and determine
whether foreclosure proceedings are instituted
in a timely manner.

• Determine if borrowers and investors are
appropriately notified of the initiation of
foreclosure action.

• Verify that contacts with borrowers are
documented.

• Determine whether property inspections are
conducted in accordance with policy.

• Verify that foreclosure practices comply
with FHA/VA/PMI requirements and
guidelines.

4. Determine the average foreclosure costs
for each product type. Foreclosure costs include
inspections, legal and administrative costs in
excess of those defined as normal and custom-
ary, VA no-bid, and VA write-downs.

5. Obtain a list of loans in foreclosure in
which action has been delayed, and determine if
the justifications for delay are reasonable.

6. Determine the number and dollar volume
of delinquent loans that were purchased from
the servicing portfolio (buyouts or buybacks).

• Assess the impact of repurchases on profit-
ability, the appropriateness of this practice,
and the accounting procedures for these
loans.

7. Discuss with management the effect that
negotiated guaranty fees may have on the level
of losses associated with foreclosures.

Payoffs

1. Review procedures for payoffs to deter-
mine whether—

• payoff instructions are sent to the mort-
gagor before payoff;

• satisfaction remittances are made to the
investor or to the pool, necessary documen-
tation is obtained, notes are canceled prop-
erly, and documentation plus any escrow
refund checks are sent to the mortgagor in a
timely manner; and

• internal controls are in place to ensure that
funds are not misappropriated and employee
fraud is detected and reported according to
policy.

Other Real Estate

1. Determine the number and dollar volume
of ORE by geographic location.

• Compare the volume of ORE with histori-
cal levels and the industry average for
similar-sized servicers.

Section 4(c)(8) of the BHC Act (Mortgage Banking) 3070.0

BHC Supervision Manual June 1997
Page 24



• Evaluate the impact of ORE on profitability.
• Review the policies and practices for ORE

accounting, property supervision, and
marketing. Verify that policies are consis-
tent with investor guidelines and regulatory
policies.

2. Determine whether ORE parcels are pur-
chased from the servicing unit by the bank
holding company or its affiliates.

• Evaluate the controls in place to limit or
prevent this practice and the accounting
treatment for such loans.

• Verify that information regarding ORE is
properly reported to the parent bank or
holding company for consolidation into
regulatory reports.

Customer Service

1. Review the system for logging, tracking,
and responding to customer complaints. Has the
volume of complaints grown? Are complaints
addressed promptly with any problems resolved
in a timely manner?

2. Review the servicer’s customer-complaint
file to gain more insight into the nature of the
complaints. Do complaints suggest that internal
policies and procedures are not being followed
or that staffing levels are inadequate?

3070.0.5 FINANCIAL ANALYSIS

This section provides the examiner a framework
with which to analyze the financial condition of
a mortgage banking company. The analysis be-
gins with a review of the mortgage company’s
balance sheet and income statement. The finan-
cial analysis should incorporate a review of
primary balance-sheet and income-statement
levels and trends, off-balance-sheet assets and
liabilities, asset quality, market share and earn-
ings performance, funding sources, liquidity
needs, and capital adequacy. Any problems or
conditions that expose the mortgage banking
company, affiliate banks and nonbanks, and/or
its parent bank holding company to undue finan-
cial risk should be brought to management’s
attention and documented in page one, Examin-
er’s Comments and Matters Requiring Special
Board Attention. The examiner should focus on
items that are either large relative to the compa-
ny’s operations or that may pose undue finan-

cial risk. The examiner should also investigate
any trends that appear inconsistent with the
mortgagebankingcompany’s industrypeergroup,
business orientation (such as wholesale versus
retail, originations versus servicing, etc.), and
future growth plans or with the current eco-
nomic and interest-rate environment.

Financial-statement presentation may vary
across mortgage banking companies. If ques-
tions arise, financial-statement presentation and
accounting should be reviewed with the compa-
ny’s internal and/or external accountants for
propriety. During the review of the financial
statements, theexaminershouldestablishwhether
regulatory reports are prepared accurately. Banks
must conform to the reporting requirements of
the Commercial Bank Reports of Condition and
Income (call report). Bank holding companies
and their direct subsidiaries must conform to
generally accepted accounting principles
(GAAP). Relevant GAAP statements of the
Financial Accounting Standards Board include
SFAS No. 65, ‘‘Accounting for Certain Mort-
gage Banking Activities,’’ as amended; SFAS
No. 91, ‘‘Accounting for Nonrefundable Fees
and Costs Associated with Originating or Ac-
quiring Loans and Initial Direct Costs of Leases’’;
SFAS No. 115, ‘‘Accounting for Certain Invest-
ments in Debt and Equity Securities’’; SFAS
No. 125, ‘‘Accounting for Transfers and Servic-
ing of Financial Assets and Extinguishments of
Liabilities;’’ and SFAS No. 80, ‘‘Accounting for
Futures Contracts.’’ Other relevant accounting
pronouncements are identified in appendix B,
Accounting Literature.

The financial analysis should also include an
assessment of asset quality, earnings, liquidity
and funding, and capital. Any problems or con-
ditions that expose the mortgage banking com-
pany, affiliate banks and nonbanks, and/or the
parent bank holding company to undue financial
risk should be brought to management’s atten-
tion and discussed in the Examiner’s Com-
ments and Matters Requiring Special Board
Attention.

3070.0.5.1 Balance Sheet

3070.0.5.1.1 Assets

The asset side of the balance sheet may consist
of cash, reverse repurchase agreements, market-
able securities, receivables and advances, mort-
gage loans held for sale, mortgage loans held for
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investment, mortgage-servicing assets (MSAs)
(including mortgage-servicing rights), reserves
for loan and other credit-related losses (contra
accounts), other real estate owned (OREO), and
other assets.

3070.0.5.1.1.1 Mortgage-Related Securities

The examiner should determine whether the
accounting treatment for mortgage-related secu-
rities reported on the balance sheet is consistent
with SFAS 115. SFAS 115 applies to equity
securities having readily determinable fair val-
ues and to all debt securities. It does not apply
to loans purchased.

Under SFAS 115, at acquisition and at each
subsequent reporting date, all debt and equity
securities that fall under the scope of the state-
ment should be classified into one of the follow-
ing categories:

• trading securities
• available-for-sale securities
• held-to-maturity securities

Both debt and equity securities can be assigned
to the above first two categories. The third clas-
sification can only consist of debt securities.

Trading. Mortgage-backed securities that are
held for sale in conjunction with mortgage bank-
ing activities should be classified as trading
securities and reported at fair value. Debt securi-
ties not held to maturity and equity securities
that have readily determinable fair values should
be classified as trading securities when (1) they
are held for short periods of time and (2) they
have been acquired with the expectation of a
profit from short-term price differences. Securi-
ties that are actively traded should be carried at
fair value on the balance sheet, with net unreal-
ized gains or losses included in income.

Available-for-sale. Debt and equity securities
having readily determinable fair values that are
not otherwise classified, as above, should be
categorized as available-for-sale and carried at
fair value on the balance sheet. Unrealized hold-
ing gains and losses should be reported in a
separate component of shareholders’ equity and
should not be included in income.

Held-to-maturity. For a security to qualify as
held-to-maturity under SFAS 115, the mortgage

banking company must demonstrate the positive
intent and ability to hold it until maturity.

3070.0.5.1.1.2 High-Risk Securities

The examiner should also review any high-risk
mortgage securities that are on the balance sheet,
such as collateralized mortgage obligations
(CMOs), real estate mortgage investment con-
duits (REMICs), CMO and REMIC residuals,
andstrippedmortgage-backedsecurities (stripped
MBSs). See sections 2126.1 and 2190.0.5.

3070.0.5.1.1.3 Mortgage Loans Held for Sale

The examiner should determine whether the
accounting treatment for mortgage loans held
for sale is consistent with SFAS 65, as amended.
Mortgage loans held for sale shall be reported at
the lower of cost or market value, determined as
of the balance-sheet date.5 The amount by which
the cost exceeds market value shall be accounted
for as a valuation allowance. Changes in the
valuation allowance shall be included in net
income of the period in which the change
occurs.

3070.0.5.1.1.4 Mortgage Loans Held for
Investment

Mortgage loans held for investment may include
loans that (1) do not meet secondary-market
guidelines and are therefore unsalable, (2) loans
that were repurchased from an investor due to
poor documentation and/or improper servicing,
(3) loans put back to the mortgage banking
company under recourse agreements, and
(4) loans intentionally originated for portfolio.

SFAS 65 states that a mortgage loan trans-
ferred to a long-term investment classification
shall be transferred at the lower of cost or
market value as of the transfer date. The securi-
tization of a mortgage loan held for sale shall be
accounted for as the sale of the mortgage loan

5. According to SFAS 65, as amended, the capitalized
costs of acquiring rights to service mortgage loans, associated
with the purchase or origination of mortgage loans, shall be
excluded from the cost of mortgage loans for the purpose of
determining the lower of cost or market value.
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and the purchase of an MBS classified as a
trading security at fair value. Any difference
between the carrying amount of the loan and its
principal balance shall be recognized as an
adjustment to yield by the interest method.

A mortgage loan shall not be classified as a
long-term investment unless the mortgage bank-
ing company has both the intent and the ability
to hold the loan for the foreseeable future or
until maturity. If the ultimate recovery of the
carrying amount of the loan is doubtful and the
impairment is considered to be other than tem-
porary, the carrying amount of the loan shall be
reduced to its expected collectible amount, which
becomes the new cost basis. The difference is
recognized as a loss. A recovery of the new cost
basis shall only be reported as a gain upon sale,
maturity, or disposition of the loan.

3070.0.5.1.2 Liabilities

The liability side of the balance sheet may
include repurchase agreements, commercial
paper, revolving warehouse lines of credit, long-
term debt instruments, intercompany payables,
and equity capital.

3070.0.5.1.2.1 Repurchase Agreements

A mortgage banking company may finance its
mortgage loans or MBSs held for sale by trans-
ferring mortgage loans or MBSs temporarily to
banks, nonbanks, or other financial institutions
under formal repurchase agreements that indi-
cate that control over the future economic bene-
fits relating to those assets and the risk of mar-
ket loss are retained by the mortgage banking
company.

Repurchase agreements can provide a cost-
effective method of holding mortgage-backed
securities before their sale to investors. Securi-
ties dealers repo the securities for a period of 30
to 180 days at a substantial cost advantage to
warehouse facilities. Repurchase agreements
involve delivery of the security to the dealer
with an agreement to repurchase it on a speci-
fied date. Upon receipt, the dealer wires the
haircut proceeds to the mortgage company. The
mortgage company then reduces the amount of
its outstanding warehoused loans. If the repo is
being handled by the dealer that is arranging the
ultimate sale of the security, the amount of that
discount should approximate the discount on the
sale. If another dealer is involved in the ultimate
sale, the haircut may be greater because the
security must be repurchased and redelivered to

the second dealer. This may also require a
rehousing to provide funds to honor the repur-
chase commitment. Most warehouse lenders
allow traditional warehouse lines to be collater-
alized by individual mortgages and mortgage-
backed securities.

A mortgage banking company may use repur-
chase agreements in conjunction with sales of
loan pools. The company may use repurchase
agreements to pledge mortgage loans and/or
MBSs as collateral for borrowings. In return, it
receives advanced funds against future deliver-
ies. The lenders are repaid through the sales of
MBSs. The amount outstandings bear interest
for the number of days the funds are outstanding.

Under repurchase agreements, the same loans
or MBSs are generally reacquired when they are
sold to permanent investors. Mortgages or MBSs
may also be transferred temporarily without a
repurchase agreement. However, some type of
informal agreement generally exists. Mortgage
loans and MBSs held for sale that are trans-
ferred under either formal or informal repur-
chase agreements shall be accounted for as col-
lateralized financing arrangements and reported
as either mortgage loans held for sale or MBSs
classified as trading securities on the mortgage
banking company’s balance sheet.

3070.0.5.1.2.2 Commercial Paper

Another source of short-term funding is the
issuance of commercial paper. In general, com-
mercial paper represents unsecured notes with
maturities up to 270 days from the date of sale.
Because of its short maturity, proceeds should
be limited to current transactions with short-
term maturities. Commercial paper proceeds
should not be used to fund loans held for sale
for a period greater than one year.

Commercial paper can be less reliable than
warehouse lines of credit. If commercial paper
funding is used, examiners should review
related commercial paper backup lines of credit
and ratings issued by credit rating agencies. The
reason for any rating changes during the prior
year should be investigated. Additional guid-
ance on this topic is set forth in sections 2080.05,
2080.1, and 5010.23.

3070.0.5.1.2.3 Revolving Warehouse Lines of
Credit

Short-term revolving warehouse credit lines are
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often used to fund loans held for sale, which is
generally the largest asset on the company’s
balance sheet. Revolving credit lines may be
obtained from an affiliate bank, the parent bank
holding company, or an unrelated third party.

The extension of credit for a particular loan is
paid off when the mortgage lender sells the
mortgage loan toagovernment-sponsoredagency
such as GNMA, FannieMae, or FHLMC or to a
private investor. Lenders who provide ware-
house lines of credit typically enter into a
warehouse credit agreement with the borrower.
Under theagreement, thewarehouse lenderagrees
to extend credit to the mortgage banking com-
pany for the purpose of originating loans. The
mortgage banking company agrees to repay
each extension of credit within the terms of the
agreement. Each extension of credit is secured
by placing a lien on the originated mortgage
loan. The warehouse lender perfects its security
interest by taking possession of the original
promissory note executed by the borrower,
endorsed ‘‘in blank,’’ together with an assign-
ment of the mortgage securing the loan. To
further protect its security interest, the ware-
house lender usually takes the responsibility of
delivering the loan package to the secondary
market investor for purchase. The investor, in
turn, delivers the purchase price of the mortgage
directly to the warehouse borrower (mortgage
banking company). Each portion of the ware-
house line may be priced separately to reflect
various levels of risk and the documentation
requirements of each.

The details of all credit lines should be speci-
fied in formal, written credit agreements. Re-
volving credit lines may be either unsecured or
secured by a lien on the underlying mortgages.
Under most secured lines, a formula is used to
calculate the borrowing base, which generally
consists of cash, cash equivalents, loans held for
sale, securities, and a percentage of the mortgage-
servicing portfolio less certain short-term
indebtedness. Some credit lines require the main-
tenance of compensating balances.

Internal credit arrangements (conducted either
by a mortgage banking subsidiary of a bank or
bank holding company) must comply with sec-
tions 23A and 23B of the Federal Reserve Act.
See sections 2020.1 and 3070.0.7 of this manual.

Examiners should evaluate the adequacy and
efficiency of warehouse funding operations. The
examiner should determine whether the ware-
house lender is of a sufficient size and whether
it is well positioned financially to provide

adequate lines of credit, as needed. Examiners
should ascertain whether funding must be regu-
larly derived from more than one warehouse
lender (including whether the warehouse line
has to be participated out to other lenders) and
whether the lender has proper internal controls
to safeguard collateral documents for pool certi-
fication. The examiner should also determine
what management’s contingency plans are for
the use of alternative financing sources beyond
standard warehouse lines of credit for backup
financing and lower-cost efficiency purposes.
Has management (1) explored variations in
existing lines of credit to reduce overall bor-
rowing costs and (2) determined what competi-
tor lenders are paying for similar financing
facilities?

Procedures should be in place to monitor
compliance with all short-term debt covenants.
Covenants may limit servicing of loans with
recourse, limit total debt to specified levels,
and/or require minimum tangible net worth,
leverage, and current ratios. Most credit agree-
ments also limit the borrower’s financial flex-
ibility if the company’s long-term debt ratings
decline or the company becomes unrated or if
certain events occur related to securities.

3070.0.5.1.2.4 Long-Term Debt

Longer-termassetsaremoreappropriately funded
through the issuance of longer-term liabilities or
capital. Toward this end, mortgage banking com-
panies may issue medium- or long-term public
debt securities (including warrants to purchase
debt securities). Debt may be issued in the form
of fixed-rate or floating-rate notes with various
repayment or redemption terms. Loan agree-
ments should specify all relevant terms and con-
ditions and may contain debt covenants simi-
lar to those found in the warehouse funding
arrangements.

Long-term debt may incorporate restrictive
covenants which limit the company’s activities
in certain respects. These covenants may set
limits on the amount of senior debt outstanding
and the minimum amount of liquid net worth (as
defined by the documents), and may limit the
proportions of specific categories of assets. Such
covenants should be reviewed to make certain
that they are not too restrictive and that they
permit financial flexibility.

3070.0.5.1.3 Equity Capital

Funding is also provided through equity capital,
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which may be supplemented by capital contribu-
tions from the parent company or the direct
issuance of equity securities.

3070.0.5.2 Income Statement

Mortgage banking revenues generally consist of
the following: loan servicing/administration
revenue; loan-origination-fee revenue; interest
income; gains (losses) on the sale of mortgage
loans, mortgage securities, or mortgage-
servicing rights; and management and other fee
income. The examiner may find that gross gain
(loss) on the sale of mortgage loans or securities
is reported on the income statement net of loan-
origination fees and direct loan-origination costs
such as personnel and office expenses.

Expenses may include interest expense; sala-
ries, commissions, and other personnel costs;
interest losses on MBS pools; amortization of
mortgage-servicing assets and any other pur-
chased intangible assets; electronic data process-
ing and other selling, general, and administrative
costs; occupancy and equipment; depreciation;
provision for foreclosure and other loan losses;
and a provision for income taxes. Some compa-
nies net amortization of MSAs directly against
loan-servicing revenues.

3070.0.5.3 Unique Characteristics

The financial analysis should reflect certain
operational characteristics that are unique to the
mortgage banking industry. Many of these char-
acteristics are cyclical based on interest rates
and economic conditions.

For example, the cost of funding loans in the
warehouse is relatively inexpensive during
periods of low interest rates, but may increase
significantly as interest rates rise. Marketing
operations are also highly dependent on the
interest-rate cycle. During periods of falling
interest rates, the company may experience sub-
stantial gains on the sale of mortgage loans and
securities to permanent investors. Alternatively,
during periods of rising interest rates, the com-
pany will usually experience losses on the sale
of mortgages and securities. Interest-rate volatil-
ity can cause large fluctuations in warehouse
funding costs and marketing gains and losses.

The examiner should also consider the impact
of current economic conditions on the size and
composition of the mortgage banking compa-
ny’s balance sheet. When the economy expands,
loan volume increases and the overall size of the
balance sheet tends to grow. During recessions,

the balance sheet should contract, reflecting the
lower demand for new loans. Management’s
planning efforts should incorporate this type of
economic trend analysis in their growth tar-
gets. Steady annual growth may or may not be
anticipated.

Efficiency measures, such as activity ratios
(inventory turnover and efficiency ratios), should
be used to determine management’s ability to
originate and sell loans efficiently. The inven-
tory of loans held for sale is transitory, lasting
between 45 to 60 days. A buildup of loans on
the balance sheet may indicate processing de-
lays and/or asset-quality problems that may pre-
vent their ultimate sale to permanent investors.
Because of the transitory nature of the balance
sheet, traditional leverage ratios (asset-to-equity
capital) may not be meaningful and should be
used sparingly.

Another unique characteristic of a mortgage
banking company is the economic value of its
mortgage-servicing operations, which consti-
tutes an off-balance-sheet item. Failure to incor-
porate this economic value into the financial
analysis may overstate the degree of financial
leverage that is employed within the company.

3070.0.5.4 Asset Quality

The quality of assets that are on the balance
sheet is evidenced by the following: compliance
with original underwriting standards; the exist-
ence of effective loan review and quality control
programs; borrower payment and agreement
performance; the fair value of MBSs held for
sale or investment; the collectibility, indepen-
dent valuation, nature, volume, and existence of
recorded assets; the application of GAAP in
accounting for the assets; and the degree of
protection afforded by real estate mortgage col-
lateral, including any private mortgage insur-
ance. The value afforded by real estate mortgage
collateral includes the extent of compliance
with the Federal Reserve Board’s real estate
appraisal regulations and guidelines. (See sec-
tion 2231.0.) Asset quality should be analyzed
in terms of regional and national economic fac-
tors as well as portfolio and managerial factors.

For any review of any loan portfolio, a sam-
pling of real estate appraisals should be included
to determine whether the appraisal results rea-
sonably support the amount loaned. If the prop-
erty appears to be overappraised or if there is a
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problem with the appraisal (for example, the
appraisal is obsolete or the validity of the
appraisal is in question), the examiner should
consider recommending that a new appraisal be
performed.6 It may be necessary for the examiner
to classify the loan (i.e., as a loss) and for the
parent holding company to increase its allow-
ance for loan and lease losses.

Bank holding companies and/or their non-
bank subsidiaries should be criticized if initial
appraised values appear to be inadequate and/or
not properly supported by proper documenta-
tion. If corrective action is not taken by manage-
ment, formal enforcement action should be con-
sidered. Such actions may require the bank
holding company to revamp its appraisal activi-
ties and/or collection procedures and, if war-
ranted, to retain the services of an independent
appraiser to conduct an evaluation of loan
collateral.

With respect to MBSs, the quality characteris-
tics of the underlying mortgage collateral should
be considered. If the securities are backed by
GNMA, FannieMae, or FHLMC, the rating agen-
cies consider such securities to be the highest
quality asset because of their linkage to the
federal government. If the collateral consists of
unsecuritized mortgages, the examiner should
consider the geographic dispersion, type of mort-
gage and property, underwriting standards, and
term to maturity of the underlying pool of mort-
gage loans. External factors can affect the value
of mortgage securities directly, such as the
defaultordowngrading (byacredit ratingagency)
of a private mortgage insurer.

To a large extent, insurance and guaranties
provided by government-sponsored agencies and
other third parties (for example, private mort-
gage, bankruptcy protection, fraud, and mort-
gage pool insurers, as well as performance bond
insurers and other guarantors) mitigate credit
risk for an originator; however, the originator
still remains responsible for the quality of loans
sold to investors for at least the first 90 days,
as well as for any loans sold under recourse
arrangements. As a servicer, the company also
can be held liable if it does not initiate collec-
tion and foreclosure actions in strict accordance
with investor-servicing agreements. In addition,
certain interest losses and expenses relating to

collections, foreclosure, and ORE are not fully
reimbursable and should be anticipated.

The mortgage banking company must main-
tain adequate management reports to measure
and track the quality of originated, purchased,
and serviced assets. Proper administration over
loans and other assets held for sale or invest-
ment requires the use of aging and other track-
ing reports. For assets held for sale, the reports
should identify loans and other marketable assets,
other than marketable securities,7 that have been
in this category longer than 60 days. In such
instances, a determination should be made as to
whether credit quality problems and/or docu-
mentation deficiencies exist that will prevent the
timely sale of the loan in the secondary market.
If problems are not correctable within a reason-
able timeframe, the loans and other related
assets should be revalued and transferred to the
held-for-investment category. Procedures gov-
erning the valuation and transfer of poor-quality
assets should be in writing and should be
followed.

The MIS should also generate for manage-
ment’s review reports on the delinquency status
of loans held for investment and loans serviced
for investors. Such reports provide an early
warning system and an analysis tool to evaluate
internal collection activities. If a loan becomes
delinquent (30 days or two payments past due),
the borrower should be contacted. Collection
efforts should be strengthened if the delinquency
continues. If the loan becomes severely delin-
quent, foreclosure proceedings should be initi-
ated consistent with the investor-servicing agree-
ment, and the value of the collateral supporting
the loans should be assessed. Anticipated short-
falls should be recognized as losses in a timely
manner.

MIS should also include an internal loan-
grading system, which tracks the borrower’s
ability to meet its monthly payment obligations.
Although MIS should be tailored to meet man-
agement’s needs, information should be consis-
tent with loan-grading systems that are used by
the controlling bank holding company and fed-
eral bank regulatory agencies. Reports should
also track collection and foreclosure actions ini-
tiated by the servicer and repurchase requests
initiated by a permanent investor or other third
party.

Examiners should also verify that appraisal
practices are consistent with the Board’s

6. For certain credits, the bank holding company should
develop criteria for obtaining reappraisals or revaluations as
part of a prudent portfolio review and monitoring program.

7. For mortgage-backed securities available-for-sale, simi-
lar account classification procedures apply, but those are
accounted for in accordance with SFAS 115.
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appraisal regulations,8 the interagency appraisal
and evaluation guidelines (see SR-94-50,
SR-94-55, SR-95-16, SR-95-27, and SR-99-26),
and any other state and federal laws and regu-
lations. Mortgage banking companies that are
subsidiaries of either state member banks or
bank holding companies are subject to the same
appraisal standards and requirements as their
parent companies.

3070.0.5.4.1 Classification Procedures

The classification process begins with an analy-
sis of delinquent loans. The examiner should
begin by obtaining an aged listing of all delin-
quent loans in the held-for-sale and the held-to-
maturity portfolios. Clear-cut shortfalls in prop-
erty values compared with loan or investment
values should usually be classified unless there
are mitigating circumstances. Usually loans or
investments with doubtful or loss elements have
other significant weaknesses that will ordinarily
justify a classification of substandard for the
remaining balance. Loans secured by collateral
such as real estate should be classified in accor-
dance with these guidelines and the applicable
classification guidance found in sections 2060.1
and 2090.1 of the Commercial Bank Examina-
tion Manual and sections 2010.2, 2065.1, 2240.0,
and 5010.10 of this manual.

Portions of these loans may warrant a more
severe classification if the value of the under-
lying collateral is insufficient to fully repay the
loan. The identification of potential or actual
loss exposure may warrant the use of either a
split (substandard and loss) or a doubtful
rating.

The examiner should also review the ORE
portfolio, notes and accounts receivable, and
other investments on the company’s balance
sheet for potential classifications. ORE may usu-
ally warrant a substandard classification due to
an investment’s nonearning status and an
increased probability of loss on disposal of the
underlying assets.

Assets that represent illegal or impermissible
holdings or those that are subject to some regu-
latory concern should not be classified, per se,
for these factors. Such holdings should be treated
separately within the report. In those instances
where a credit-quality issue is also present, the
classification and the separate treatment should
be cross-referenced.

The examiner should also review any off-
balance-sheet exposure for which credit risk is
retained. Loans sold to investors on a recourse
basis have the potential of being put back to the
servicer. The portion of the recourse portfolio
that is severely delinquent should be classified
according to the guidelines provided previously,
since the exercise of this ‘‘put option’’ is highly
likely.

At the end of the classification process, the
examiner should evaluate the level and trend of
classified assets to determine whether asset qual-
ity poses undue financial risk to the mortgage
banking company or its parent bank holding
company. A list of total classifications should be
compiled and left with management.

As part of the analysis of asset quality, the
aggregate of loss classifications plus an amount
expected to ultimately be loss should be com-
pared with the existing allowance for loan and
lease losses. If the aggregate exceeds the exist-
ing contra asset balance(s) then additional loan-
loss provisions are needed. In such situations,
the parent company should be advised of the
deficiency and reminded of its responsibility to
ensure that an adequate allowance for loan and
lease losses, as well as other contra asset valua-
tion balances, is maintained by the subsidiary
for its asset portfolio.

Any discrepancies between the classifications
list and information contained on the company’s
MIS should also be discussed with manage-
ment. If asset quality presents undue or exces-
sive risk, appropriate comments should be docu-
mented and brought forward on Examiner’s
Comments and Matters Requiring Special Board
Attention, page one of the report.

3070.0.5.4.2 Presentation of
Classifications

As a minimum standard, brief write-ups stating
the reason for classifications should be provided
for any nonbank subsidiary’s asset whose doubt-
ful and/or loss classification exceeds the lesser
of $100,000 or 5 percent of the subsidiary’s
total assets. In general, substandard assets should
be listed without a write-up, regardless of size.
However, a brief write-up is required for any
asset whose classification is challenged by man-
agement. The examiner has the option to pro-
vide a write-up for any classified assets, regard-
less of size.

8. See Regulation Y, subpart G (12 C.F.R. 225.61–67), and
its incorporation by reference into Regulation H (12 C.F.R.
208.18).

Section 4(c)(8) of the BHC Act (Mortgage Banking) 3070.0

BHC Supervision Manual January 2007
Page 31



While the following presentation guidelines
may be useful in structuring the write-ups, the
examiner may include any other format appro-
priate to the situation:

• recapitulation of the status and purpose of the
loan, the lien position, type and appraised
value of the collateral, its delinquency and
accrual status, guarantors and other debit or
credit balances related to the loan

• the problems with the loan, borrower, or col-
lateral, presented in a concise, descriptive
narrative

• the examiner’s evaluation of the situation,
indicating estimated values, major assump-
tions, and mitigating or negative factors

• the classification, which should represent a
logical combination of the relevant factors
presented in the first three elements

Within the elements presented, the examiner
should stress accuracy, brevity, and clarity in the
presentation, as well as a logical pattern leading
to the classification. Historical information and
financial data that are not pertinent or that are
too stale to have a direct bearing on the present
situation should not be included.

Presentations for OREO properties need not
include the original loan date, history, and finan-
cial information, unless there is some relevance
to the current condition (for example, the prop-
erty has been foreclosed on for the second time
or some circumstance before foreclosure contin-
ues to have an impact). For those companies in
which numerous loans and OREO properties are
classified, a summary of classifications, seg-
mented by loans and real estate owned and
indexed to the pages containing the classifica-
tions, presents clear benefits to the users of
the report. This becomes more pertinent when
numerous assets below the write-up line are
included in total classifications. In addition, both
management and the subsequent examiners will
have an official listing of the classifications.

3070.0.5.4.3 Reserves

Management should establish and maintain
adequate contra asset allowances and other con-
tingency reserves to cover identified loss expo-
sure. Policies and procedures, and financial state-
ment disclosures, should clearly state the purpose
of and intended accounting treatment for each
reserve. Management should evaluate the level
of each reserve account at least quarterly, docu-

ment this analysis, and replenish each reserve as
necessary.

The financial presentation for reserves varies.
Reserves maintained for on-balance-sheet expo-
sure are generally reported as a contra asset.
Reserves maintained for contingent liabilities
relating to the sale of loans and servicing of
loans for investors may be shown as a liability
in practice.

Disclosures relating to valuation reserves
should be consistent with GAAP. Examiners
may wish to confer with the mortgage bank-
ing company’s external auditors regarding the
nature or appropriateness of any reserve accounts
that are unusual.

3070.0.5.5 Earnings Performance

Earnings performance should be assessed in
terms of the level, composition, quality, and
trend of net income. The earnings analysis should
consider internal factors such as the company’s
business orientation and management’s growth
plans, as well as relevant external factors such
as interest rates and economic trends.

Unusual aspects of origination and servicing-
fee income, marketing gains and losses, the net
interest margin, provisions for losses, salaries
and overhead items, or income taxes should be
discussed with management, as well as with
internal or external auditors. Large write-downs
or amortization adjustments relating to mortgage-
servicing rights should also be investigated. (See
section 3070.0.6.)

Current and historical ratio trend analysis,
compared with published industry results (for
example, see the Mortgage Bankers Associa-
tion’s annual statistics in the ‘‘Mortgage Bank-
ing Performance Report’’), should also be incor-
porated into the profitability analysis, where
appropriate. This includes income structure, ex-
pense structure, and operating performance ratios.
However, ratios that compare earnings to aver-
age assets or equity may be of limited use unless
the examiner also considers the transitory nature
of the balance sheet and the impact of off-
balance-sheet servicing activities on the compa-
ny’s use of financial leverage. Finally, the exam-
iner should consider the company’s ability to
generate sustainable positive earnings consis-
tently over time, as well as the proportionate
share of consolidated earnings (or losses).

3070.0.5.6 Liquidity and Funding

Management’s ability to satisfy the company’s
liquidity needs and plan for contingencies with-
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out placing undue strain on affiliate bank or
nonbank resources or reliance on the parent
bank holding company is crucial. Liquidity needs
depend on the size of the warehouse, the nature
and extent of longer-term assets, opportunities
to issue debt at a reasonable price, and manage-
ment’s ability to forecast and plan for contin-
gencies. Liquidity is often dependent on cash
generated through short-term liquid assets and
on short-term borrowings to fund operations.
Earnings performance, capital adequacy, the
degree of market contact with underwriters and
credit rating agencies, maintenance of debt cov-
enants, and contingent liquidity plans are all
significant factors in the evaluation of liquidity.
Liquidity can quickly erode if investor percep-
tions of a company’s credit standing change.
Consequently, the ability to fund mortgage
operations under economic duress and access
to alternate liquidity sources become key
considerations.

Funding needs are driven by the need to
temporarily finance mortgage loans and MBSs
before their sale to a permanent investor. The
examiners should do a trend review of external
liquidity to assess how easy it is to sell mortgage-
backed securities by the firm in the secondary
market. The analysis should include the normal
trading volume in MBS securities, the volume
of loans held for sale and their market value,
and the size of the ‘‘floating’’ supply of mort-
gage securities or loans that are not closely held.
Liquidity needs must also take into consider-
ation longer-term assets such as fixed assets,
mortgage-servicing rights, and permanent loan
and MBS portfolios. (See section 2080.05.)

3070.0.5.6.1 Financial Flexibility

The liquidity analysis should include a determi-
nation as to the company’s financial flexibility.
Financial flexibility is the ability to obtain the
cash required to make payments as needed. Cash
can be obtained from (1) business operations;
(2) liquid assets already held by the company
either in the form of cash or marketable securi-
ties or by selling liquid assets such as receiv-
ables or inventories for cash; and (3) external
lines of credit, bank borrowings, or the issu-
ance of debt or equity securities in the capital
markets.

3070.0.5.6.2 Cash-Flow Analysis

The liquidity analysis should also include a
review of the net current items on the cash-flow
statement pertaining to cash flow from opera-

tions, cash flows from investing activities, and
cash flows from financing activities on a year-
by-year trend basis. The examiner’s analysis of
cash flows may reveal transactional trends
between cash inflows and outflows. For exam-
ple, within the Cash Flows from Operating
Activities, cash flow from the sale and principal
repayments on mortgage loans held for sale may
correlate with originations and purchases of
mortgage loans available for sale. With regard
to investing activities, attention should be given
to the differences between short-term purchases
of mortgage loans held for investment versus
principal repayments on mortgage loans held for
short-term investment. In addition, purchases of
real estate owned from the loan-servicing port-
folio may correlate with net sales of real estate
owned. A review of the financing activities
should indicate if there is sufficient cash flow
provided from revolving warehouse lines of
credit, commercial paper, proceeds from the
issuance of any other short-term debt, and net
changes in advances payable to affiliates.

The summary analysis of the cash-flow state-
ment should convey how the underlying transac-
tions collectively contribute to a positive cash
flow and liquidity. When analyzing liquidity, the
examiner needs to consider the principles and
guidelines set forth in section 2080.05, ‘‘Fund-
ing (Bank Holding Company Funding and
Liquidity)’’ of this manual.

3070.0.5.6.3 Asset/Liability Management

In general, funding liability maturities should
closely approximate the maturities of under-
lying assets to mitigate the risk of a funding
mismatch. Otherwise, the company is exposed
to short-term interest-rate fluctuations unless
appropriately hedged. Funding mismatches can
lead to significant earnings volatility in the event
that interest rates change rapidly. Management’s
asset/liability management program should be
evaluated in terms of the degree of matching,
risk aversion, and the accuracy of information
that is provided to the holding company through
daily, weekly, or monthly management reports.

3070.0.5.7 Capital Adequacy

Capital must be adequate to absorb potential
operating losses, provide for liquidity needs and
expected growth, and meet minimum require-
ments set by third-party creditors and investors.
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At a minimum, a mortgage banking company
must meet the nominal capital levels required
by investors such as FannieMae ($250,000) or
FHLMC ($1 million, based on financial report-
ing under GAAP, or $500,000, adjusted for cer-
tain assets and any deferred-tax liability). Addi-
tional capital is required based on the outstanding
principal balance of loans serviced for investors.
If these requirements are not met, the company
may not be able to sell mortgages to and/or
service mortgages for these investors.

As noted above, these are minimum capital
requirements. Management should identify the
level of capital that is required to support cur-
rent operations and projected future growth,
given the risk tolerance preferences of manage-
ment and the board. Capital levels, dividend
payments, and capital planning should be ad-
dressed in a written capital plan that is reviewed
and approved by the board at least annually in
conjunction with the budgeting and strategic
planning activities.

There also may be a need to meet minimum
leverage ratios established by the parent bank
holding company or to meet debt covenants set
forth in either warehouse credit facilities or
long-term debt instruments. Companies that have
excessive off-balance-sheet risk or high growth
expectations may require additional capital. In
addition, risk-based capital guidelines impose
certain reporting requirements and limitations
regarding the amount of MSA mortgage bank-
ing companies may include in their regulatory
capital.

Capital levelsshouldbemonitoredandreported
to the company’s board of directors regularly to
mitigate the risk of inadequate or eroding capi-
tal.Managementand theboardare furtherencour-
aged to adopt a capital policy that specifically
addresses the particular needs of the company.

The examiner should evaluate capital ade-
quacy, the amount of dividends that are up-
streamed to the parent bank holding company,
and the extent to which the parent company can
be relied on to augment the ongoing capital
needs of its bank and nonbank subsidiaries. In
some instances, the parent company may oper-
ate on the premise that the mortgage banking
company requires little capital of its own as
long as the parent company remains adequately
capitalized.9 Under the Federal Reserve’s source-

of-strength doctrine, the parent company must
be prepared to support its subsidiaries should
the financial need arise. If the parent is not
prepared to inject capital and capital levels have
declined, the examiner should comment on the
mortgage banking company’s extended lever-
aged position on page one of the inspection
report. Under extreme circumstances, the exam-
iner should also recommend that its leverage be
reduced and its capital structure augmented to
ensure that mortgage operations are conducted
in a safe, sound, and prudent manner.

3070.0.5.8 Overall Assessment

The overall financial condition of the mortgage
banking company should reflect its financial
statement presentation, asset quality, earnings,
liquidity and funding practices, and capital ade-
quacy. Report comments should be prepared to
the extent necessary.

3070.0.5.9 Inspection Objectives

1. To evaluate the financial condition of the
mortgage banking company based on a review
of the following:

• primary balance-sheet and income-
statement levels and trends

• off-balance-sheet exposure such as the ser-
vicing portfolio

• asset quality
• earnings performance
• funding sources and liquidity needs
• capital adequacy

2. To determine the accuracy of regulatory
reporting (regulatory accounting practices (RAP)
and GAAP) and compliance with applicable
state and federal laws and regulations.

3. To evaluate the quality of the mortgage
banking company’s assets for collateral suffi-
ciency, performance, credit quality, and
collectibility.

4. To assess earnings performance through
the analysis of the level, composition, and trend
of net income. If material, interest income,
impairment of mortgage-servicing assets, gains
and losses on asset sales, and personnel and
other expenses should be factored into the
analysis.9. When MSAs are valued for inclusion in capital, the

risk-based capital guidelines for banks and BHCs require the
discount rate to be not less than the original discount rate

inherent in the intangible asset at the time of its acquisition,
based on the estimated future net cash flows and price paid at
the time of purchase.
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5. To assess the funding and liquidity needs
of the mortgage banking company through ratio
analysis and a review of the funding instruments
used.

6. To assess capital adequacy by ensuring
that investor minimum requirements are met
and by comparing capital levels with peer and
industry data. Consideration of the capital needs
of the individual mortgage banking company
should override any comparison with peers.

3070.0.5.10 Inspection Procedures

Financial Statement Level and Trends

1. Review the mortgage banking company’s
financial statements and related notes over the
previous three-year period.

2. Discuss significant balance-sheet and
income-statement categories with management,
as well as with internal and external auditors.

3. Determine whether financial trends are
consistent with the economic environment,
interest-rate movements, the company’s busi-
ness orientation, and management’s intended
growth strategy.

4. Determine whether reports filed with regu-
latory agencies are prepared accurately and sub-
mitted in a timely manner, with particular atten-
tion paid to the reporting for mortgage-servicing
assets and recourse obligations retained by the
mortgage banking company.

Asset Quality

1. Spread past-due and nonaccrual loans by
balance-sheet asset category (for example, mort-
gage loans held for sale, mortgage loans held
for investment), product type, and delinquency
status (for example, 31–90 days, 91–180 days,
and 181 days and over). Include any loans in the
process of foreclosure.

2. Obtain a trial balance and delinquency list-
ing for loans held for sale and loans held for
investment.

a. Reconcile balances of the real estate
held for sale and investment to the respective
general ledger accounts.

b. Classify severely delinquent loans as
required based on the financial condition of the
borrower, his or her inability to make monthly
payments as required, and the protection afforded
by current collateral values.

c. Determine accounting policies and prac-
tices with respect to these loans. Review aging
reports for loans held for sale and for invest-
ment. Discuss the frequency of reviews for loans
held for sale, revaluation practices, and transfers
among accounts. Verify that accounting prac-
tices are consistent with GAAP and RAP.

3. Obtain a listing of loans in the process of
foreclosure and bankruptcy and discuss these
with management for potential classification.

4. Reconcile all other real estate owned by
the mortgage banking company to the general
ledger and classify based on risks and any
income-producing characteristics of the proper-
ties. Compare current appraisals to carrying
value for potential write-downs.

5. Obtain a list of loans sold under recourse
arrangements and assess for potential classifica-
tion.

6. Discuss the methodology used to establish
foreclosure reserves and related accounting pro-
cedures. Review analysis used to project future
foreclosures.

• Evaluate theadequacyof foreclosurereserves
based on the volume of projected foreclo-
sure actions, average foreclosure costs, and
the past history of reinstated loans.

7. Review other reserve accounts and assess
for reasonableness.

Earnings Performance

1. Assess earnings performance in terms of
the level, composition, and trend of net income.
Consider internal factors, such as the company’s
business orientation and management’s growth
plans, and external factors, such as interest rates
and the economic environment, when evaluat-
ing earnings trends.

2. Discuss any unusual aspects of origination
and servicing-fee income, marketing gains and
losses, the net interest margin, reserves, write-
downs or adjustments in MSA amortization,
salaries and overhead items, or income taxes
with management, as well as with internal or
external auditors.

3. Incorporate ratio and industry compari-
sons into the earnings analysis, where appropri-
ate. Bear in mind that ratios that compare earn-
ings to total assets or equity are of limited use
unless the transitory nature of the balance sheet
and the impact of off-balance-sheet servicing
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activities on the company’s use of financial
leverage are taken into consideration.

Liquidity and Funding

1. Determine the mortgage banking compa-
ny’s liquidity needs based on a review of the
size of its warehouse and the nature and extent
of other longer-term assets.

2. Determine whether sources of liquidity are
adequate, both under current conditions and eco-
nomic duress. Consider earnings performance,
capital adequacy, the degree of market contact
with underwriters and credit rating agencies,
maintenance of debt covenants, and contingent
liquidity-planning capabilities.

3. Evaluate financial instruments used to fund
mortgage operations. Financial instruments may
include repurchase agreements, commercial
paper, revolving warehouse lines of credit, and/or
long-term debt. Review related credit agree-
ments and systems used to monitor compliance
with debt covenants.

4. Establish whether excessive borrowing
activities have led to a highly leveraged finan-
cial condition that exposes the company to money
market changes in the cost of funds. Evaluate
the impact a change in the company’s cost of
funds would have on its net interest margin and
earnings.

5. Determine the degree of financial flexibil-
ity the company maintains. Financial flexibility
is the ability to obtain the cash required to make
payments as needed. Does the company possess
adequate financial strength and have access to
lines of credit and/or assets that can be easily
collateralized?

6. Review the net current items on the cash-
flow statement pertaining to cash flow from
operations, cash flows from investing activities,
and cash flows from financing activities on a
year-by-year trend basis. Determine whether
sufficient positive cash flow exists from the level
of current transactions. The summary analysis
of the cash-flow statement should convey how
the underlying transactions collectively contrib-
ute to a positive cash flow and liquidity.

7. Review asset/liability management prac-
tices to determine whether funding maturities
closely approximate the maturities of under-
lying assets or whether a funding mismatch
exists. Is the company exposed to short-term
interest-rate fluctuations that may lead to signifi-

cant earnings volatility in the event that interest
rates change rapidly?

Capital Adequacy

1. Determine whether capital levels are ade-
quate to absorb potential operating losses, pro-
vide for liquidity needs and expected growth,
and meet minimum requirements set by inves-
tors whose loans are serviced and other external
parties.

2. Review policies and procedures to deter-
mine whether management adequately monitors
and reports capital levels to the board of direc-
tors.Review thecapitalplan todeterminewhether
it adequately addresses the particular needs of
the company.

3. Evaluate the amount of dividends that are
upstreamed to the parent bank holding com-
pany, as well as the extent to which the parent
company can be relied on to augment the ongo-
ing capital needs of its bank and nonbank sub-
sidiaries. Is the parent company prepared to
support its subsidiaries should the financial need
arise? Are cash dividends paid by the mort-
gage banking subsidiary to the parent company
reasonable?

Accounting

1. Review accounting procedures for retail
loans. Determine whether loan fees in excess of
cost are deferred in accordance with SFAS 91.
Verify that income is recognized over the esti-
mated life of the asset and not in the current
period and that fees and costs are allowable
under SFAS 91. Are controls in place to ensure
proper recognition for net fee income when
loans are sold? (SFAS 91 applies to loans held
in portfolio, as well as to loans swapped for
securities when the securities are retained.)

2. Determine if the accounting for recogniz-
ing sales of loans and mortgage-backed securi-
ties (including participation agreements) is in
accordance with the three conditions for true
sales recognition specified in SFAS 77, ‘‘Re-
porting for Transfers of Receivables with
Recourse.’’10 Also determine if the sales price

10. A transfer is recognized as a sale if—
a. The transferor surrenders control of the future eco-

nomic benefits of the receivables;
b. The transferor’s obligation, under the recourse provi-

sions of the sale agreement, can be reasonably estimated. The
transferor should have had past experience with the recourse
provisions so that a reasonable estimate can be made. The
current transferred receivables should possess characteristics
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was adjusted for all probable adjustments (as
defined in SFAS 5, ‘‘Accounting for Contingen-
cies’’). If the mortgage banking company is a
subsidiary of a bank, refer to the bank call
report, glossary entry on ‘‘sales of assets.’’

3. If servicing is retained, determine if a
‘‘normal servicing fee’’ is set and how it con-
forms to FannieMae/FHLMC fees and to FASB
Technical Bulletin 87-3, ‘‘Accounting for
Mortgage-Servicing Fees and Rights.’’11 If the
mortgage banking subsidiary is a subsidiary of
a bank, see the reporting instructions for Sched-
ule F of the bank call report (Schedule RC-F
for Other Assets, Item 3—Excess residential
mortgage-servicing fees receivable).

Overall Financial Condition

1. Evaluate the overall financial condition of
the mortgage banking company, considering its
asset quality, earnings, liquidity, and capital ade-
quacy. Update the financial component of the
supervisory rating and prepare report comments
as necessary.

3070.0.6 MORTGAGE-SERVICING
ASSETS AND LIABILITIES

This subsection discusses mortgage-servicing
assets (MSAs) and liabilities and provides
guidance with respect to the measurement,
impairment testing, and financial reporting
requirements of MSAs. The subsection con-
cludes with a discussion of MSA hedging prac-
tices and instruments.

SFAS No. 125 ‘‘Accounting for Transfers and
Servicing of Financial Assets and Extinguish-
ments of Liabilities,’’ was issued in June 1996

as an amendment to SFAS Nos. 65, 76, 77, and
115. The provisions of SFAS 125 supersede
SFAS 122 and are to be applied prospectively in
fiscal years beginning after December 31, 1996.
The statement requires that a liability be derec-
ognized when either (1) the debtor pays the
creditor and is relieved of its obligation for the
liability or (2) the debtor is legally released
from being the primary obligor under the liabil-
ity either judicially or by the creditor.

Under SFAS 125, a mortgage banking com-
pany is required to recognize as separate assets
or liabilities the right to service mortgage loans
for others, however those servicing rights are
acquired. Servicing of mortgage loans includes,
but is not limited to, collecting principal, inter-
est, and escrow payments from borrowers; pay-
ing taxes and insurance from escrowed funds;
monitoring delinquencies; executing foreclosure
if necessary; temporarily investing funds pend-
ing distribution; remitting fees to guarantors,
trustees, and others providing services; and
accounting for and remitting principal and inter-
est payments to the holders of beneficial interest
in the mortgage loans. Servicing is inherent in
all mortgage loans; however, it becomes a dis-
tinct asset or liability only when contractually
separated from the underlying assets by sale
or securitization of the assets with servicing
retained or separate purchase or assumption of
the servicing.

3070.0.6.1 Measurement

A mortgage banking company initially acquires
MSAs either by (1) purchasing the right to
service mortgage loans separately or (2) pur-
chasing or originating mortgage loans and sell-
ing those loans with servicing rights retained.
When a mortgage banking company purchases
or originates mortgage loans, the cost of acquir-
ing those loans includes the cost of the related
MSAs.

With respect to SFAS 125, when an entity
incurs an obligation to service financial assets, it
must record servicing assets or a servicing lia-
bility for each servicing contract, unless it secu-
ritizes the assets and retains all of the resulting
securities, classifying them as debt securities
that are to be held to maturity. When servicing
assets or liabilities are assumed, rather than
being acquired by a sale or undertaken in a
securitization of the financial assets that are to

similar to previously transferred receivables evidencing the
transferor’s relevant prior experience.

c. The transferor cannot require the transferee to repur-
chase the receivables, except as stated in the agreement’s
recourse provisions.

11. According to FASB Technical Bulletin No. 87-3, the
servicing-fee rates set by GNMA, FHLMC, and FannieMae in
servicing agreements should be considered a normal servicing-
fee rate for transactions with those agencies. If the normal
service fees are expected to be less than the estimated servic-
ing costs, the expected loss should be recognized at the time
the loans are sold. If a seller/servicer sells mortgage loans
directly to private-sector investors and retains servicing on the
loans, the seller/servicer should consider the normal servicing-
fee rate that would have been specified in comparable servic-
ing agreements if the loans had been sold to or securitized by
one of the federally sponsored secondary market makers. As
of May 1995, normal servicing-fee rates established by GNMA,
FHLMC, and FannieMae were 44, 25, and 37.5 basis points,
respectively.
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be serviced, they are measured initially at fair
value (that is, the price paid). A servicing asset
or liability is amortized in proportion to and
over the period of estimated net servicing income
(loss). Any impairment of a servicing asset or
liability is determined based on fair value.

When the mortgage banking company sells or
securitizes the loans and retains the MSAs, man-
agement shall allocate the total cost of the mort-
gage loans (the recorded investment in the mort-
gage loans including net deferred loan fees or
costs and any purchase premium or discount) to
the MSAs and the loans (without the MSAs)
based on their relative fair values if it is practi-
cable to estimate those fair values. If a mortgage
banking organization undertakes a servicing lia-
bility in a sale or securitization, the servicing
liability should initially be measured at fair
value.

The fair value of an asset is the amount at
which the asset could be bought or sold in a
current transaction between willing parties, that
is, other than in a forced or liquidation sale.
Quoted market prices in active markets are the
best evidence of fair value and shall be used as
the basis for measurement, if available. If quoted
market prices are not available, the estimate of
fair value shall be based on the best information
that is available, including prices for similar
assets and the results of valuation techniques
used by management. Valuation techniques may
include the present value of estimated expected
future cash flows using a discount rate commen-
surate with the risks involved; option-pricing
models; matrix pricing; option-adjusted spread
models; and fundamental analysis. Valuation
techniques for measuring MSAs should be con-
sistent with the objective of measuring fair value
and should incorporate assumptions that market
participants would use in their estimates of
future servicing income and expense, including
assumptionsaboutprepayment,default, and inter-
est rates. If it is not practicable to estimate the
fair values of the MSAs and the mortgage loans
(without the MSAs), the entire cost of acquiring
the mortgage loans shall be allocated to the
mortgage loans (without the MSAs) and no cost
shall be allocated to the MSAs.

The amount capitalized as MSAs shall be
amortized in proportion to and over the period
of estimated net servicing income. Estimates of
future servicing revenue shall include expected
late charges and other ancillary revenue. Esti-
mates of expected future servicing costs shall
include direct costs associated with performing

the servicing function and appropriate alloca-
tions of other costs. Estimated future servicing
costs may be determined on an incremental-
cost basis.

MSAs are highly subject to interest-rate and
prepayment-rate risk since the amount of future
cash flows that are provided to the holder is
derived from, and is thus dependent on, the
outstanding balances of the underlying mort-
gage loans.12 Prepayments of underlying mort-
gage loans accelerate during periods of declin-
ing interest rates as borrowers take advantage
of the option they hold to refinance their loans.
As interest rates decline, holders of MSAs are
exposed to a risk of prepayment of the under-
lying loans, and thus a diminished amount of
cash flow from their investment. Holders of
interest-only stripped securities (I/O strips) are
exposed to similar interest-rate and prepayment
riskswhen interest ratesdecline. I/Ostripspossess
very similar prepayment risk characteristics.

A particular mortgage company’s exposure to
prepayment risk can also be influenced by port-
folio composition factors such as geographical
mix, loan-to-value ratios, and the proportion of
government (FHA/VA) and conventional loans
in the portfolio. Government loans that may be
assumable by the purchaser of a home are gener-
ally for smaller amounts and may be extended
to borrowers with limited financial resources.
As a result, government loans tend to prepay
more slowly than conventional loans.

Unanticipated changes in interest rates, pre-
payment speed, or other valuation assumptions
may impair the carrying value of MSAs and
require accelerated amortization or a write-
down. Therefore, the recoverability of the
unamortized balance should be evaluated peri-
odically, and amortization and/or the value of
the asset should be adjusted accordingly. To the
extent that impairment is not recognized, MSA
values may be inflated. As a result, assets, earn-
ings, and capital may be overstated.

12. Several conventions exist for quantifying prepayment
speed. The most common convention is a measure developed
by the Public Securities Association (PSA). The PSA measure
was based on actual historical experience of FHA mortgages,
but it is not predictive. The PSA measure assumes that mort-
gages prepay at a rate of .2 percent per year in the first month,
increase by .2 percent each subsequent month up to
30 months, and remain at 6 percent per year thereafter until
maturity. This 6 percent level is referred to as 100 percent
PSA. Mortgages that prepay at 200 percent PSA pay off twice
as fast as a mortgage that is performing at 100 percent PSA.
Another convention is known as the conditional prepayment
rate (CPR) measure. CPR assumes that a constant fraction of
the remaining principal is prepaid each period, ‘‘conditional’’
on the previous period’s remaining balance. Typically, CPR is
computed over a one-month time period. The PSA model
simply represents a series of stable CPR assumptions.
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3070.0.6.2 Impairment Testing

SFAS 125 states that a mortgage banking com-
pany shall measure impairment of capitalized
MSAs13 based on their fair value. For the pur-
pose of evaluating and measuring impairment of
capitalized MSAs, management should stratify
those assets based on one or more of the pre-
dominant risk characteristics of the underlying
loans.14 Those characteristics may include loan
type, loan size, note rate, date of origination,
term, and geographic location.

Impairment shall be recognized through a
valuation allowance for an individual stratum.
The amount of impairment that is recognized
shall be the amount by which the capitalized
MSAs for a given stratum exceed their fair
value. The fair value of MSAs that have not
been capitalized shall not be used in the evalua-
tion of impairment.

Subsequent to the initial measurement of
impairment, management shall adjust the valua-
tion allowance to reflect changes in the measure-
ment of impairment. Fair value in excess of the
capitalized MSAs shall not be recognized. If the
fair value of a mortgage-servicing liability
increases above the book value, the increased
obligation shall be recognized as a loss in cur-
rent earnings. SFAS 125 does not address when
a mortgage banking company should record a
direct write-down of capitalized MSAs; there-
fore, examiner judgment in this area is required.

3070.0.6.3 Disclosures

SFAS 125 requires that the fair value of capital-
ized MSAs, and the methods and significant
assumptions used to estimate that fair value, be
disclosed. If no cost is allocated to certain
MSAs, management shall describe those MSAs
and describe the reasons why it is not practi-
cable to estimate the fair values of the MSAs
and the mortgage loans (without the MSAs).
The risk characteristics of the underlying loans
used to stratify capitalized MSAs for the pur-
poses of measuring impairment shall also be
disclosed. For each period for which results of
operations are presented, the activity in the
valuation allowances for capitalized MSAs,

including the aggregate balance of the allow-
ances at the beginning and end of each period,
aggregate additions charged and reductions cred-
ited to operations, and aggregate direct write-
downs charged against the allowances shall be
disclosed.

3070.0.6.4 Intercompany MSAs

Intercompany MSAs may arise when a mort-
gage banking company originates loans, sells
the loans to an affiliate bank, and the affiliate
bank records related MSAs. Intercompany MSAs
should be evaluated closely to determine whether
a valid business purpose exists, the loans are
actually sold, the entity holding the MSAs has
revalued the rights correctly, and such intercom-
pany MSAs are eliminated in consolidation. If
the purpose of the transaction is merely to
bolster capital levels at the bank, the practice
may constitute an unsafe and unsound banking
practice.

3070.0.6.5 Table Funding

One method of acquiring mortgage loans, and
recording related MSAs, is through so-called
‘‘table-funding arrangements.’’ In a table-
funding arrangement, the mortgage banking
company provides the original funding when a
mortgage broker or correspondent closes the
mortgage loan with the borrower. Concurrent
with the loan closing, the mortgage banking
company acquires the loan and the related MSAs.

Emerging Issues Task Force Issue No. 92-10
(EITF 92-10), ‘‘Loan Acquisitions Involving
Table Funding Arrangements,’’ clarified under
what conditions these arrangements could be
characterized as loan purchases. According to
EITF 92-10, a mortgage banking company may
account for a loan acquired in a table-funding
arrangement as a purchase only ifall of the
following conditions are met:

• The correspondent is registered and licensed
to originate and sell loans under the applica-
ble laws of the states or other jurisdictions in
which it conducts business.

• The correspondent originated, processed, and
closed the loan in its own name and is the first
titled owner of the loan, with the mortgage
banking company becoming a holder in due
course.

13. The term ‘‘capitalized mortgage-servicing rights’’
refers to the cost originally allocated to the MSAs less the
amount amortized.

14. SFAS 65, as amended, applies to impairment evalua-
tions of all capitalized MSAs. However, a mortgage banking
company may continue to apply its previous accounting poli-
cies for stratifying MSAs to MSAs that were capitalized
before the adoption of the amendments to SFAS 65.
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• The correspondent is an independent third
party and not an affiliate of the mortgage
banking company as defined in SFAS 65. As a
nonaffiliate, the correspondent must bear all
of the costs of its place of business, including
the costs of its origination operations.

• The correspondent must sell loans to more
than one mortgage banking enterprise and
not have an exclusive relationship with the
purchaser.

• The correspondent is not directly or indirectly
indemnified by the mortgage banking com-
pany for market or credit risks on loans origi-
nated by the correspondent. However, a com-
mitment by the mortgage banking company
for the purchase of loans from the correspon-
dent is not considered to be an indemnifica-
tion for purposes of this requirement.

If any one of the above criteria is not met,
the mortgage banking company must account
for the loan as an origination. MSAs that
were recorded before the adoption of the
SFAS 65 amendments should be reviewed to
ensure that they were originated and funded
consistent with the above requirements. MSAs
that are recorded under SFAS 125 may arise in
connection with either originated or purchased
mortgage loan transactions.

3070.0.6.6 Regulatory Reporting

The examiner should also determine whether
the method used to value MSAs is in accor-
dance with the instructions for the Bank Report
of Condition and Income (call report) and the
BHC reporting instructions (FR Y-9C). If capi-
talized MSAs are not appropriately valued, they
cannotbe included incapital.Managementshould
review the carrying amount at least quarterly,
adequately document this review, and adjust the
book value as necessary.

3070.0.6.7 Risk-Based Capital

Readily marketable MSAs may be included in a
bank or bank holding company’s tier 1 capital
subject to certain limitations. Tier 1 capital for
bankholdingcompanies includescommonequity,
minority interest in the equity accounts of con-
solidated subsidiaries, qualifying noncumulative
perpetual preferred stock, and limited qualifying
cumulative perpetual preferred stock.14a Tier 1

capital excludes goodwill; amounts of mortgage-
servicing assets, nonmortgage-servicing assets,
and purchased credit-card relationships that, in
the aggregate, exceed 100 percent of tier 1
capital; amounts of nonmortgage-servicing assets
and purchased credit-card relationships that, in
the aggregate, exceed 25 percent of tier 1 capi-
tal;15 all other identifiable intangible assets; and
deferred-tax assets that are dependent upon future
taxable income, net of their valuation allow-
ance, in excess of certain limitations.

The amount of MSAs which may be included
in capital is also limited to thelesserof—

• the amount recorded on the balance sheet
under GAAP, or

• 90 percent of their fair market value. If both
the application of the limit on MSAs and
the adjustment of the balance-sheet amount
for MSAs would result in an amount being
deducted from capital, the bank holding com-
pany would deduct only the greater of the two
amounts from its core capital elements in
determining tier 1 capital.

3070.0.6.8 Previously Recognized Excess
Servicing-Fee Receivables

SFAS No. 125, ‘‘Accounting for the Transfers
and Servicing of Financial Assets and Extin-
guishments of Liabilities’’ (paragraph 20),
addresses the accounting treatment for excess
servicing-fee receivables based on contracts that
were in existence before January 1, 1997. Previ-
ously recognized servicing rights and excess
servicing-fee receivables are to be combined,
net of any previous servicing obligations under
the contract, as a servicing asset or a servicing
liability. Any previously recognized excess
servicing-fee receivables that exceed contractu-
ally specified servicing fees are to be reclassi-
fied as interest-only strips receivables.

3070.0.6.9 MSA Hedging Practices and
Instruments

During the refinancing waves of 1992 and 1993,
several mortgage banking companies experi-

14a. Cumulative perpetual preferred stock is limited to

25 percent of tier 1 capital.
15. Amounts of MSAs, non-MSAs, and PCCRs in excess

of these limitations, as well as all other identifiable intangible
assets, including core deposit intangibles and favorable lease-
holds, are to be deducted from an organization’s core capital
requirements in determining tier 1 capital. Identifiable intan-
gible assets, however, exclusive of MSAs and PCCRs, acquired
on or before February 19, 1992, generally will not be deducted
from capital for supervisory purposes. They will, however,
continue to be deducted for applications purposes.
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enced large losses due to the impact of rising
prepayments on the value of servicing rights. As
a result, many companies have begun to hedge
MSAs. An effective hedge program should
reflect a solid understanding of the underlying
MSA risk characteristics.

3070.0.6.9.1 Hedging Practices

Interest-rate and prepayment-rate risk are often
reduced through the natural offset between the
production and servicing functions; however,
the degree of protection afforded by this rela-
tionship depends on the company’s business
orientation (originations versus purchases) and
can be very difficult to measure.16 Other finan-
cial instruments are also used to mitigate interest-
rate and prepayment-rate risks. The remainder
of this subsection discusses existing hedge
accounting guidance and rudimentary descrip-
tions of certain customized MSA hedge prod-
ucts. Examiners should also refer to the Federal
Reserve System’sTrading Activities Manualfor
additional guidance on derivatives.

3070.0.6.9.2 Hedge Accounting

Existing accounting literature is vague with
respect to the accounting treatment for MSA
hedge products, particularly in the area of
derivatives. However, analogies exist that facili-
tate the application of existing accounting stan-
dards. SFAS No. 80, ‘‘Accounting for Futures
Transactions,’’ provides financial reporting stan-
dards for exchange-traded futures contracts on
both interest-rate products and raw materials
(commodities). Several EITF issues releases
provide financial reporting guidance for interest-
rate swap transactions. Finally, an issues paper
prepared by the American Institute of Certified
Public Accountants (AICPA), ‘‘Accounting for
Options,’’ provides informal but nonauthorita-
tive guidance relating to options contracts. The
AICPA issues paper addresses options on all
tangible goods, including both exchange-traded
options and nonexchange traded options on
interest-rate caps and floors.

To qualify for hedge-accounting treatment
under SFAS 80, a financial instrument must
meet two criteria:

• The hedged item exposes the entity to price or
interest-rate risk.

• The financial instrument used as a hedge
reduces that exposure and is designated as a
hedge.

SFAS 80 states that at the inception of the hedge
and throughout the hedge period, changes in the
market value of the financial instrument used as
a hedge should correlate highly with changes in
the fair value of, or interest income or expense
associated with, the hedged item(s) so that the
results of the financial instrument(s) used as a
hedge will substantially offset the effects of
price or interest-rate changes on the exposed
item(s). Although required correlation levels are
not specifically defined, the accounting industry
has determined that 80 percent is a reasonable
benchmark.

Before claiming hedge-accounting treatment,
management must obtain an opinion from its
CPA or internal accountant confirming that the
instrument that is proposed would qualify for
such treatment. If these criteria are not met, the
financial instrument should be carried at its
market value (i.e., marked to market). Hedge
performance should be monitored daily and
reported to the responsible management or board
committee at least quarterly.

3070.0.6.9.3 Relevant MSA
Characteristics

To evaluate a mortgage banking company’s
hedge program for MSAs, one must first under-
stand how MSAs perform. Duration, convexity,
and amortization are useful concepts that will be
reviewed as they relate to MSAs. Duration mea-
sures the change in the value of MSAs (or their
cash flows) for a given change in interest rates.
Duration can be either positive or negative. An
asset with a positive duration, such as a fixed-
income bond, tends to increase in value as inter-
est rates fall. Conversely, an asset with a nega-
tive duration, such as an MSA, tends to decrease
in value as interest rates fall.

Convexity measures the rate of change in an
instrument’s duration, or the nonlinearity of its
price/yield curve. Like duration, convexity can

16. When interest rates fall, increases in production vol-
umes and related revenues tend to offset runoff in the servic-
ing portfolio and reductions in servicing-fee income. Alterna-
tively, to the extent that the marketing department hedges less
than 100 percent of its estimated long position (closed loans
plus rate-locked loans that are expected to close) and interest
rates fall, the resulting marketing gains on the uncovered
position tend to offset a portion of any required write-downs
in the servicing portfolio.

Section 4(c)(8) of the BHC Act (Mortgage Banking) 3070.0

BHC Supervision Manual December 1998
Page 41



be either positive or negative. An asset with a
positive convexity will rise more in value for a
given change in interest rates than it will fall if
interest rates move equally in the opposite direc-
tion. Conversely, an asset with a negative con-
vexity will decline more in value for a given
change in interest rates than it will increase in
value if interest rates move equally in the oppo-
site direction. Because of their prepayment char-
acteristics, MSAs and most other mortgage-
related assets are negatively convex within a
specified range of interest rates. Borrowers can
be expected to exercise their option to prepay a
loan at a time that is most disadvantageous to
the MSA holder.

MSAs are also an amortizing asset. When a
prepayment occurs, the loss of value is perma-
nent and cannot be recovered. The use of a
nonamortizing asset as a hedge would necessi-
tate an active hedge-management strategy to
adjust the position as the unamortized balance
of the MSAs declines. If the position is not
adjusted correctly, this strategy may expose
earnings and capital to additional risks that are
not within the scope of the company’s MSA
hedge program.

3070.0.6.9.4 Hedge Instruments

An effective MSA hedge instrument will pos-
sess characteristics that mitigate the interest-rate
and prepayment risks associated with MSAs
without assuming additional basis risk. Basis
risk measures how well changes in the value of
the hedge instrument correlate to changes in the
value of the MSA. An effective hedge should
also be reasonable in terms of transaction costs
and management’s time.

Several types of specialized derivative prod-
ucts have evolved to meet the needs of mort-
gage banking companies. Early MSA hedge
products were interest-rate-driven, utilizing zero-
coupon Treasury bonds or interest-rate swaps.
However, the basis risk of such hedges proved
to be excessive. Next came principal-only (PO)
and super-principal only (SPO) bonds, which
were prepayment-driven.17However, these prod-
ucts also proved ineffective due to geographic
basis risk, potential average-life mismatches,
additional capital requirements, and dissimilar

accounting treatment which led to accounting
losses.

MSA hedge products generally fall into three
categories: bond hedges, short-term option
hedges, and long-term option hedges. Bond
hedges use Treasury bonds, ‘‘plain vanilla’’
interest-rateswaps, interestamortizingrateswaps,
positive convexity swaps, POs, and SPOs. Bond
hedges may be either interest-rate-driven or
prepayment-rate-driven. Prepayment-rate-driven
products reduce more basis risk and are there-
fore more expensive. Although most bond hedges
are positively convex, they fail to provide enough
positive convexity to offset the negative convex-
ity in MSAs. In other words, when interest rates
decline, the value of the bond hedge will not
increase in an amount sufficient to offset the
simultaneous decline in the MSAs. Another dis-
advantage to bond hedges is that the downside
risk is generally unlimited.

Short-term option hedges consist of over-
the-counter (OTC) Treasury options, options on
futures contracts, and options on OTC mortgage
securities. Short-term option hedges generally
contain enough positive convexity to offset the
negative convexity of MSAs, and the downside
risk is limited to the option premium paid at
inception. However, option strategies using these
products require frequent rebalancing, are there-
fore expensive, and do not work well in a rap-
idly changing interest-rate environment because
they are not amortizing assets.

Long-term option hedges include prepayment
caps, interest amortizing rate (IAR) servicing
hedges, LIBOR floors, and swaptions. These
products may protect the servicer and/or seller
against changes in either interest rates or pre-
payments. As off-balance-sheet products, they
impose very few capital constraints on the MSA
holder.

A prepayment cap is an off-balance-sheet,
prepayment-driven option product that can be
used to hedge a mortgage-servicing portfolio. In
exchange for paying a fee, either up-front or
over the life of the hedge, the servicer and/or
seller receives a payment from the counterparty
every month that the option is ‘‘in the money.’’
The option is in the money if the difference
between the ‘‘strike balance’’ and the actual
balance of a ‘‘reference portfolio,’’ less the sum
of previous balance differences, is positive. Each
month the option is in the money, the counter-
party will pay the ‘‘strike price,’’ usually the
book cost of the servicing portfolio, multiplied
by this balance shortfall. The reference port-
folio, strike price, and strike balance can be
customized to match the servicer and/or seller’s
risk parameters and individual portfolio.

17. A special class of REMIC securities backed by POs.
SPOs are a more leveraged type of PO.
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An IAR servicing hedge is an off-balance-
sheet, interest rate–driven option product that
can be used as either a revenue or a balance-
sheet hedge of a mortgage-servicing portfolio.
In exchange for paying a fee, either up-front or
over the life of the hedge, the servicer and/or
seller receives a series of payments from the
counterparty to the extent that amortization of a
‘‘reference balance’’ exceeds scheduled amorti-
zation of a ‘‘strike balance.’’ The main differ-
ence between an IAR and a prepayment cap is
that with an IAR, option payments are based on
the performance of a ‘‘reference portfolio’’ rather
than the seller and/or servicer’s actual portfolio.
For an IAR revenue hedge, the option payout is
based on the current balance shortfall between
the reference and strike balances. For an IAR
balance-sheet hedge, option payouts are based
on the cumulative excess amortization of the
reference balance over the strike balance. IAR
hedges are less expensive than comparable
prepayment-linked hedges because they contain
basis risk. If actual prepayments occur more
rapidly than predicted at the onset of the hedge,
the servicer and/or seller will be underhedged.

Numerous other types of customized hedge
products are available. The advantages and
disadvantages of each product should be well
understood before it is incorporated into a mort-
gage banking company’s interest-rate risk man-
agement strategies.

3070.0.6.10 Inspection Objectives

1. To determine whether MSAs pose a sig-
nificant financial risk to earnings and capital.

2. To evaluate management’s expertise and
the oversight provided by the board of directors.

3. To determine whether policies and proce-
dures used to initially record, amortize, and
reevaluate MSAs are in conformance with GAAP
and risk-based capital requirements, and whether
actual practice is consistent with stated policies
and procedures.

4. To verify that asset values are fairly stated.
5. To evaluate the methods used to hedge

interest-rate and prepayment risks associated
with MSAs, the degree of oversight provided by
management or the board of directors, the ade-
quacy of written policies and procedures, and
the effectiveness of the company’s hedge pro-
gram for MSAs.

6. To identify any excessive risk-taking which
is caused by the company’s business mix and/or
strategy.

3070.0.6.11 Inspection Procedures

1. Determine the extent of financial risk asso-
ciated with MSAs through a review of the
following:

a. Significant changes in the size of the
servicing portfolio. Obtain a reconciliation for
the servicing portfolio for the prior fiscal year
and the most recent interim period. If significant
growth has occurred, determine whether loans
were originated, purchased individually (on a
flow basis), purchased in bulk transactions, or
acquired through whole company acquisitions.
If the portfolio size has declined, determine the
reason for such decline (sales of servicing rights,
prepayments) and the impact on the remaining
servicing portfolio.

b. The proportion of capitalized MSAs
relative to the outstanding principal balance of
mortgage loans in the servicing portfolio.

c. Other unusual characteristics of the ser-
vicing portfolio that may present undue risk,
such as the weighted average coupon rates,
weighted average maturities, delinquency char-
acteristics, or mix of government (FHA/VA)
loans versus conventional loans.

If the level of financial risk is sufficient to
place earnings and capital at risk, the examiner
should complete the remainder of the MSA
procedures.

2. Review the qualifications of the individu-
als who are responsible for initially recording,
amortizing and evaluating MSAs. Does manage-
ment possess the necessary accounting expertise
and experience with respect to valuation
methodologies?

3. Review the accounting systems used to
track MSAs. Is the necessary information being
maintained in an understandable and useable
form?Does theadoptionofSFAS65,asamended,
and 125 pose any system problems for the
company? Are such problems being addressed
in a timely manner? At a minimum, MSAs
should be tracked by product type and year
of origination. The following information should
be maintained for each pool of loans: the
original and current principal balance for each
pool; original and current book values of related
MSAs; prepayment speeds, normal servicing
fees, and the original discount rate used; and the
actual historical payment experience for each
pool.

4. Review written policies and procedures
for initially recording, amortizing, and periodi-
cally revaluating MSAs. Determine the manage-
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ment or board committees responsible for
approvalofsuchpolicies, thedateof lastapproval,
and the frequency of their review.

5. Determine whether MSA policies and pro-
cedures are in conformance with GAAP and
risk-based capital requirements and whether
actual practice conforms with established poli-
cies and procedures. At a minimum, policies
and procedures should clearly address the fol-
lowing areas:

a. Initial valuation of MSAs and related
pricing policies. With respect to MSAs, policies
and procedures should describe the method for
allocating the total cost of originated and pur-
chased mortgage loans to the MSAs and the
related loans (without the MSAs) based on their
relative fair values at the date of origination or
purchase; procedures to be followed if a defini-
tive plan for sale of the loans does not exist and
loans are sold at a later date; procedures to be
followed in the event that it is not practicable to
estimate the fair value of the MSAs and the
related loans (without MSAs); and MSAs
recorded under table funding relationships with
correspondents and/or brokers.

b. The method for amortizing MSAs over
the estimated lives of the assets, and instances
where amortization lives may be adjusted.

c. The method for measuring impairment
of capitalized MSAs based on their fair value.
Policies and procedures should address the basis
for stratification of MSAs based on the risk
characteristics of the underlying loans; the types
of valuation allowances used to reflect changes
in the measurement of impairment; the method
used to arrive at the fair value of assets (quoted
market prices, estimated prices for similar assets,
and the results of valuation techniques); the
frequency of revaluation tests; the presentation
of valuation test results to senior management
and the board of directors; instances where
write-downs would be required; disclosures; and
the basis for assumptions used.

6. Verify that the valuation techniques for
measuring MSAs are consistent with the objec-
tive of measuring fair value. Review model
output and related manuals and/or marketing
materials. Evaluate the reasonableness of all key
parameters and assumptions, with an emphasis
on the source for prepayment speed estimates,
the number of interest-rate ‘‘paths’’ used (vec-
toring or binomial models being more desirable
than a single interest-rate projection path), the
basis for the interest rate used to discount cash

flows, and the source of servicing revenue and
cost data.

7. Review the most recent quarterly valua-
tion process and the related output to determine
whether necessary write-downs or amortization
adjustments were made, management or board
oversight was adequate, and actual practice is
consistent with established policies and proce-
dures. Ensure that any significant changes to the
model’s parameters and/or output are approved
by the appropriate management or board com-
mittee and that such changes are adequately
documented.

8. Verify that disclosures are accurate with
respect to the following:

• the fair value of capitalized MSAs
• the methods and significant assumptions

used to estimate that fair value
• a description of MSAs for which no cost

has been allocated and the reasons why it is
not practicable to estimate the fair values of
those MSAs and the mortgage loans (with-
out the MSAs)

• the risk characteristics of the underlying
loans used to stratify capitalized MSAs for
the purposes of measuring impairment

• the activity in the valuation allowances for
capitalized MSAs, including the aggregate
balance of the allowances at the beginning
and end of each period; aggregate additions
charged and reductions credited to opera-
tions; and aggregate direct write-downs
charged against the allowances

9. Obtain a list of intercompany MSAs as of
the close of business for the most recent quarter-
end. Determine whether a valid business pur-
pose exists, the loans are actually sold, the
entity holding the MSAs has revalued the rights
correctly, and such intercompany MSAs are
eliminated in consolidation. If the purpose of
the transaction is merely to bolster capital lev-
els at the bank, the practice may constitute an
unsafe and unsound banking practice.

10. Review policies and practices regarding
the sale of MSAs and liabilities to investors.

11. If the company sells loans with recourse,
are recourse reserves established at the time of
sale? Are estimated losses factored into the
calculation of gain/loss on sale of loans?

12. Obtain an organizational chart to deter-
mine the individuals responsible for hedging
MSAs. Review biographies to ensure that staff
members responsible for this function are knowl-
edgeable regarding accounting guidance, hedge
products, and related strategies.
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13. Reviewmethodsused tohedge the interest-
rate and prepayment-rate risk associated with
MSAs. Verify the management or board com-
mittee responsible for approving hedge instru-
ments, the list of approved products, and the
frequency and date of last review.

14. Review management reports to deter-
mine the correlation between hedge instruments
and the underlying assets, the accounting treat-
ment for hedges, related gains and losses, and
the overall effectiveness of the company’s hedge
program. If hedge accounting treatment is being
used, management and/or the company’s exter-
nal accountants must perform the appropriate
level of due diligence and maintain adequate
supporting documentation. In determining the
effectiveness of the hedging program, the exam-
iner should compare the actual results of hedge
performance with the expected results.

15. Evaluate the quality of information that
is communicated to senior management, the
board of directors (if applicable), and the parent
company’s senior management and board of
directors to determine whether management
and directors are adequately informed regarding
the financial risks associated with MSAs, amor-
tization methods and hedging techniques, and
the degree of risk inherent in the company’s
strategic focus and business mix with respect to
the projected volume of MSAs.

3070.0.7 INTERCOMPANY
TRANSACTIONS

A mortgage banking company that is organized
as a nonbank subsidiary of a bank holding com-
pany often sells assets to, receives funding from,
or services loans for its bank affiliates. Given
the trend toward managing mortgage banking
activities as a line function rather than by legal
entity, such intercompany transactions have
become an area of heightened supervisory
concern.

In general, sections 23A and 23B of the Fed-
eral Reserve Act are designed to prevent a bank
from being disadvantaged through the purchase
of low-quality assets from an affiliate, the pres-
sure to fund the majority of an affiliate’s working-
capital needs, and intercompany transactions
that either inadequately compensate the bank or
are not conducted on an arms-length basis.

3070.0.7.1 Section 23A of the Federal
Reserve Act

Section 23A was enacted as part of the Banking
Act of 1933 (the Glass-Steagall Act) for state

member banks and later extended to all feder-
ally insured banks.18 Section 23A defines com-
panies that control or are under common control
with the bank as affiliates of the bank. For
example, the term ‘‘affiliates’’ includes bank
holding companies and their subsidiaries as well
as banks and nonbanking companies that are
under common individual control.19 The two
primary aspects of section 23A—quantitative
restrictions and collateral requirements—are dis-
cussed next.

3070.0.7.1.1 Quantitative Restrictions

The quantitative restrictions imposed by sec-
tion 23A generally limit the aggregate amount
of so-called ‘‘covered transactions’’ to 10 per-
cent of the bank’s capital and surplus for trans-
actions with a given affiliate, and 20 percent of
the bank’s capital and surplus for transactions
with all of its affiliates.20 Covered transactions
include—

• a loan or extension of credit by a bank to an
affiliate, such as a warehouse line of credit
provided to the affiliate;

• the purchase of or investment in securities
such as a privately issued MBS issued by an
affiliate;

• the purchase of assets from an affiliate, such
as a loan purchased either as an accommoda-
tion to a bank customer or for the bank’s
asset/liability management purposes;

• the acceptance by a bank of securities issued
by an affiliate as collateral for a loan or exten-
sion of credit by the bank to any person or
company (Securities might include either the
stock of a publicly held affiliate or the stock
from one of its officer’s own business enter-
prises.); or

18. As originally enacted, the Banking Act of 1933 cov-
ered only member banks. In 1966, Congress amended section
18(j) of the Federal Deposit Insurance Act, 12 U.S.C. 1828(j),
to extend the coverage of section 23A to include insured
nonmember banks. As a result, section 23A now applies to all
federally insured banks. (12 U.S.C. 371c)

19. Nonbank subsidiaries of banks, as opposed to nonbank
subsidiaries of bank holding companies, are not affiliates for
purposes of section 23A, unless the Board of Governors of the
Federal Reserve System determines otherwise. Banks that are
part of a chain banking organization are subject to the restric-
tions of section 23A.

20. For section 23A purposes, the definition for capital and
surplus includes the allowance for loan and lease losses.
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• the issuance by a bank of a guaranty, accep-
tance, or letter of credit, including an endorse-
ment or standby letter of credit, on behalf
of an affiliate (A letter of credit might be
posted by the bank to cover an excessive
number of GNMA pools that lack final pool
certification.).

The examiner should determine the bank’s
method for identifying covered transactions and
applying the quantitative limits for section 23A
purposes. If a covered transaction is found that
exceeds these quantitative limits, either on an
individual or an aggregate basis, an apparent
violation of section 23A has occurred. All such
apparent violations of law should be discussed
with management and cited in the report.

Particular attention should be paid to inter-
company asset transfers and funding arrange-
ments to determine whether they constitute
covered transactions under section 23A. In
Interpretation 250.250 (12 C.F.R. 250.250)21 the
Board determined that a member bank’s pur-
chase, without recourse, and at face value, of a
mortgage note, or a participation therein, from a
mortgage banking subsidiary of the parent bank
holding company, which had no financial inter-
est in the underlying asset on which it had
granted credit through the note, did not involve
a ‘‘loan’’ or ‘‘extension of credit’’22 from the
member bank to the seller of the mortgage note
within the meaning of section 23A if—

• the member bank’s commitment to purchase
the loan or participation therein was obtained
by the affiliate within the context of a pro-
posed transaction or series of proposed trans-
actions in anticipation of the affiliate’s com-
mitment to make such loan(s),

• the commitment to purchase the loan was
based on the bank’s independent credit evalu-
ation of the creditworthiness of the mort-
gagor(s),23 and

• there could be no blanket advance commit-
ment by the member bank to purchase a stipu-
lated amount of loans that bore no reference
to specific proposed transactions. Accord-

ingly, the nonbank affiliate must have ade-
quate and independent working capital to fund
its operations.

The Board stated that if the bank followed
these procedures, then the bank would be taking
advantage of an individual investment oppor-
tunity and thus should be exempt from sec-
tion 23A. However, the Board was concerned
that the bank should not be allowed to set up a
business relationship with any affiliate which
could create the opportunity for the bank, at
some time in the future, to engage in unsafe
transactions because the bank felt impelled by
an improper incentive to alleviate the working-
capital needs of the affiliate. Accordingly, the
bank’s transactions with the affiliate should not
be of such a volume as to create pressure on the
bank to relax its sound credit judgment concern-
ing the individual loans involved and thereby
result in an inappropriate risk to the soundness
of the bank.

3070.0.7.1.2 Collateral Requirements

In addition to the quantitative restrictions, cer-
tain covered transactions between a bank and an
affiliate must also be secured at the time of the
transaction by collateral having a certain market
value. Unless otherwise exempted, covered trans-
actions that must be adequately secured include
loans or extensions of credit, guaranties, accep-
tances, and letters of credit issued on behalf of
the affiliate.

Collateralization requirements range from
100 percent to 130 percent depending on the
type of collateral used. Acceptable forms
of collateral include U.S. government or U.S.
government–guaranteed obligations, instru-
ments that are acceptable at the Federal Reserve’s
discount window, bank deposits that are segre-
gated into accounts specifically earmarked for
thispurpose,otherdebt instruments, stock, leases,
or other real or personal property. According to
an August 31, 1987, Board interpretation (at
FRRS 3–1164.3), mortgage-servicing rights do
not constitute a permissible form of collateral
for purposes of section 23A because of (1) their
inherent volatility, making it difficult to accu-
rately value the rights, and (2) the need to secure
permission to transfer servicing rights from the
legal owner of the underlying mortgage.24

21. See alsoFederal Reserve Regulatory Service, 3–1133.
22. Under section 23A, as amended by the Garn–St Germain

Act in 1982, a member bank’s purchase of a loan from its
nonbank affiliate that was made to an unaffiliated party is now
considered a purchase of an asset from the affiliate unless it is
excepted under interpretation 250.250.

23. Dual employees may not be used to satisfy the indepen-
dent credit evaluation requirement.

24. Item (2) refers to the bank’s ability to sell the mortgage-
servicing rights if the affiliate defaults on its loan.
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An example of a covered transaction that is
subject to both the quantitative restrictions and
the collateral requirements of section 23A would
be an overdraft in the mortgage company’s
checking account with an affiliate bank, which
is considered an extension of credit. A line of
credit by a bank to a nonbank affiliate also
constitutes a covered transaction. It is important
to remember that the full value of the line, not
just the portion drawn down, must satisfy the
quantitative and the collateral requirements of
section 23A at all times. The examiner should
review checking accounts and funding arrange-
ments to ensure that the appropriate level and
type of collateral is maintained. Collateral val-
ues should be monitored regularly so that depre-
ciated or matured collateral is replaced as needed.

3070.0.7.1.3 Prohibited Transactions

In addition to the quantitative and collateral
requirements, section 23A also prohibits certain
affiliate transactions altogether. Most impor-
tantly, a bank and its subsidiaries may not pur-
chase a low-quality asset (generally a classified
or past-due asset) from an affiliate or accept a
low-quality asset as collateral for a loan. Sec-
tion 23A also requires that all covered transac-
tions be conducted on terms that are consistent
with safe and sound banking practices.

3070.0.7.1.4 Exemptions from
Section 23A of the FRA

As mentioned previously, several types of inter-
company transactions are exempted from the
requirements of section 23A. For example, trans-
actions between banks in which 80 percent or
more of each bank’s stock is owned by the same
bank holding company (so-called ‘‘sister banks’’)
are exempt from most provisions of sec-
tion 23A.25 Other transactions that are exempt
include the following:

• deposits received from the affiliate during the
ordinary course of business (checks in the
process of collection)

• immediate credit given to an affiliate for
uncollected items received in the ordinary
course of business

• loans, extensions of credit, guaranties, accep-
tances, or letters of credit issued on behalf of
the affiliate that are fully secured by obliga-
tions issued or guaranteed by the U.S. govern-
ment or a segregated earmarked account in
the bank

• the purchase of assets having a readily and
identifiable market price at the time of
purchase

• transactions that are deemed to be in the pub-
lic interest and consistent with the purposes of
the act

Internal controls should be in place to ensure
that all transactions are adequately reviewed.
Documentation should be maintained for inter-
company transactions that are exempted from
the requirements of section 23A.

3070.0.7.2 Section 23B of the Federal
Reserve Act

The Competitive Equality Banking Act of 1987
amended the Federal Reserve Act to add a new
provision, known as section 23B. In general,
section 23B provides that covered transactions
between a bank and its affiliates must be on
terms and under circumstances, including credit
standards, that are substantially the same or at
least as favorable to the bank as those prevailing
at the time for comparable transactions with or
involving nonaffiliated companies. If no compa-
rable transactions exist, the transaction must be
on terms and under circumstances, including
credit standards, that in good faith would be
offered to or applied to nonaffiliated companies.
A bank is also generally prohibited from pur-
chasing as a fiduciary securities or assets from
an affiliate except under specified circum-
stances. Finally, a bank and its affiliate may not
advertise or enter into an agreement that sug-
gests the bank is in any way responsible for the
obligations of the affiliate.

Section 23B applies to any covered transac-
tion with an affiliate, as that term is defined in
section 23A. However, section 23B excludes
banks from the term ‘‘affiliate.’’ Therefore, trans-
actions between sister banks and banks that are
part of a chain banking organization are exempt
from section 23B.

25. Foreign banks do not qualify as sister banks for sec-
tion 23A purposes. These transactions are still subject to the
prohibition against the purchase of low-quality assets and to
the requirement that covered transactions be on terms and
conditions that are consistent with safe and sound banking
practices. It should also be noted that federal savings banks
do qualify for the sister-bank exemption if all banks in the
corporate chain have met their fully phased-in capital guide-
lines, as provided for in the Home Owner’s Loan Act.
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3070.0.7.3 Management and Service Fees

The Federal Reserve System’s 1979 policy
statement on diversion of bank income practices
is intended to prevent excessive or unjustifiable
management or service fees, as well as any
other unwarranted payments or practices that,
by diverting bank resources to the parent com-
pany or a nonbank affiliate, may have an
adverse financial impact on a subsidiary (pay-
ing) bank (see section 2020.6). Diversion of
income practices with respect to a mortgage
banking company might potentially include, but
are not limited to—

• servicing fees, or other payments assessed by
the mortgage banking company and paid by
the bank that bear no reasonable relationship
to the fair market value, cost, volume, or
quality of services rendered by the nonbank
subsidiary in its role as servicer and/or seller;

• balances maintained by the bank primarily in
support of mortgage banking company bor-
rowings without appropriate compensation to
the bank;

• prepayment of fees to the mortgage banking
company for services not yet rendered;

• nonreimbursed origination fees, marketing
costs, or other expenses incurred by the bank
that primarily support the mortgage banking
company’s activities; and

• loan repurchase agreements between the bank
and the mortgage banking company while the
mortgage banking company is processing loans
in the mortgage pipeline.

Purchase and funding agreements should ade-
quately itemize and document the types of ser-
vices provided and the basis for fees. Billing
statements and other documentation should
clearly evidence that fees actually charged and
paid are reasonable and consistent with regula-
tory policy requirements as described.

3070.0.7.4 Tie-In Considerations of the
BHC Act

Section 106 of the BHC Act Amendments of
1970 contains five restrictions intended to pro-
hibit anticompetitive behavior by banks: two
prohibit tying arrangements; two prohibit reci-
procity arrangements; and one prohibits exclu-

sive dealing arrangements.26 The tying restric-
tions, which have the greatest effect on industry
practices, prohibit a bank from restricting the
availability or varying the consideration for one
product or service (thetying product) on the
condition that a customer purchase another prod-
uct or service offered by the bank or by any of
its affiliates (thetied product).

Section 106 was adopted in 1970 when Con-
gress expanded the authority of the Board to
approve proposals by bank holding companies
to engage in nonbanking activities. The provi-
sions of section 106 were based on congres-
sional concern that banks’ unique role in the
economy, in particular their power to extend
credit, would allow them to create a competitive
advantage for their affiliates in the new, non-
banking markets that they were being allowed
to enter.27 Congress therefore imposed special
limitations on tying by banks—restrictions
beyond those imposed by the antitrust laws.
Section 106 is a broader prohibition; unlike the
antitrust laws, a plaintiff in action under sec-
tion 106 need not show that (1) the seller has
market power in the market for the tying prod-
uct, (2) the tying arrangement has had an anti-
competitive effect in the market for the tied
product, or (3) the tying arrangement has had a
substantial effect on interstate commerce.

Section 106 applies only when abankoffers
the tying product.28 The Board has authority to
grant exceptions to section 106, which it has
used to allow banking organizations to package
their products when doing so would benefit the
organization and its customers without anticom-
petitive effects.

3070.0.7.4.1 Section 225.7(d) of
Regulation Y

TheBoardoriginallyextendedsection106,which
covers tying arrangements bybanks only, to
cover nonbank affiliates and bank holding com-
panies. The Board rescinded this extension of
the statute effective April 21, 1997. Thus, unless
subject to another exemption, section 106
prohibits—

• a bank from telling a customer that it can only
receive a loan (or a discount thereon) if it
purchases another product from the bank; and

26. 12 U.S.C. 1972.
27. See S. Rep. No. 1084, 91st Cong., 2d Sess. (1970).
28. See 1997 FRB 275.
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• a bank from telling a customer that it can only
receive a loan (or a discount thereon) if it
purchases another product from an affiliate of
the bank.

Section 106 and the Board’s regulation allow—

• a broker-dealer affiliate to tell a customer that
it can only receive placement services (or a
discount thereon) if it obtains a loan from an
affiliated bank; and

• a broker-dealer affiliate to tell a customer that
it can only receive placement services (or a
discount thereon) if it obtains a loan from a
nonbank affiliate.

These distinctions make sense if one keeps in
mind the concern of the statute: banks (not
nonbanks) have special power over credit and,
thus, are able to induce or coerce their custom-
ers into purchasing products that they would
otherwise prefer not to purchase or to purchase
from someone else.29

3070.0.7.4.2 Interaffiliate Tying
Arrangements Treated the Same as
Intrabank Arrangements

Section 106 contains an explicit exception (the
statutory traditional bank product exception)
that permits a bank to tie any product or service
to a loan, discount, deposit, or trust service
offered by that bank.30 For example, a bank
could condition the use of its messenger service
on a customer’s maintaining a deposit account
at the bank. Although the statutory traditional
bank product exception appears to have been
effective in preserving traditional relationships
between a customer and bank, the exception is
limited in an important way—it does not extend
to transactions involving products offered by
affiliates.

The Board has adopted aregulatory tradi-
tional bank product exception that extends the
statutory exception to transactions involving
affiliates.31 Although the Board has previously
limited the scope of this extension, interaffiliate
arrangements are now exempt to the same extent
as intrabank arrangements.32

3070.0.7.4.3 Foreign Transactions Under
Section 106

The Board has adopted a ‘‘safe harbor’’ from
the anti-tying rules for transactions with corpo-
rate customers that are incorporated or other-
wise organized and that have their principal
place of business outside the United States, or
with individuals who are citizens of a foreign
country and are not resident in the United States.
However, the safe harbor would not protect
tying arrangements in which the customer is a
U.S.-incorporated division of a foreign com-
pany. Furthermore, the safe harbor would not
shelter a transaction from other antitrust laws if
they were otherwise applicable.33

3070.0.7.4.4 Technical Change

The Board also has adopted a definition of
‘‘bank’’ for purposes of the anti-tying rules. The
definition clarifies that any exemptions afforded
to banks generally also would be applicable to
credit card and other limited-purpose institu-
tions and to U.S. branches and agencies of for-
eign banks.34

3070.0.7.5 Inspection Objective

1. To evaluate transactions between a mort-
gage banking company organized as a direct
subsidiary of a bank holding company and affili-
ated banks for compliance with federal laws and
regulations, and related policy guidance.

3070.0.7.6 Inspection Procedures

1. Review management’s method for moni-
toring and identifying section 23A and 23B
covered transactions and applying the quantita-
tive limitations. Determine whether—

a. all covered transactions have been
identified;

b. quantitative limits are calculated
correctly;

c. covered transactions, including any
overdrafts and lines of credit, meet both the

29. The Board’s rule also includes a limited prohibition on
tying arrangements involving electronic benefit transfer ser-
vices (12 C.F.R. 225.7(d)).

30. 12 U.S.C. 1972(1)(A).
31. See 12 C.F.R. 225.7(b)(1).
32. A similar action was taken for interaffiliate reciprocity

arrangements, in which section 106 permits a bank to condi-
tion the availability of a product or service on the customer’s

providing to the bank some product or service ‘‘related to and
usually provided in connection with’’ a loan, discount, deposit,
or trust service (12 U.S.C. 1972(1)(C)).

33. See 12 C.F.R. 225.7(b)(3).
34. See 12 C.F.R. 225.7(e).

Section 4(c)(8) of the BHC Act (Mortgage Banking) 3070.0

BHC Supervision Manual December 2000
Page 49



quantitative limits and collateral requirements
of section 23A; and

d. adequate collateral values have been
maintained over the life of the covered transac-
tions (For example, collateral is maintained for
the full amount of any credit lines with the
bank, and any depreciated or matured collateral
has been replaced as required.).

2. Review purchase and funding contracts
between the mortgage banking company and the
bank, as well as the substance of actual transac-
tions, to determine that—

a. asset purchases by the bank are either
within the quantitative limits of section 23A or
meet the exemption requirements of C.F.R. sec-
tion 250.250,

b. all purchases are at fair market value
and consistent with market terms as required by
section 23B,

c. no low-quality assets were transferred
to the bank since the previous inspection,

d. the method of compensating the bank
for balances maintained and net interest income
earned on warehouse loans or lines is reason-
able and based on market terms.

3. Review servicing contracts between the
mortgage banking company and the bank, as
well as the substance of actual transactions, to
determine—

a. the capacity in which the affiliate is
acting (for example, is it acting as principal on
its own behalf or as an agent for the affiliate
bank?);

b. the nature of all services provided; and
c. billing arrangements, the frequency of

billing, the method of computation, and the
basis for such fees.

4. Review the bank holding company’s pol-
icy statement on the prohibition of tie-in
arrangements, the adequacy of training provided
to employees, and whether its respective subsid-
iaries are in full compliance with internal policy.

3070.0.8 REGULATION Y
COMPLIANCE

During the course of the on-site inspection, the
examiner is expected to conduct sufficient tests
and inquiries to determine whether the company
is in compliance with Regulation Y and the act.
Such tests and inquiries would include a listing
of company offices which can be compared
with the approved offices, comparisons of credit-
related insurance policies and rate schedules

against stipulated public benefits cited in Board
orders, and reviews of various activities for
technical compliance.

While not specifically detailed in this guid-
ance, the examiner may find it necessary to
conduct a review of the company’s ledgers and
accounts that is sufficient to disclose possible
impermissible activities and potential violations
of law. The audit function, both internal and
external, should not be solely relied on for this
disclosure because the auditor’s program may
emphasize other areas of concern. As a nonbank
subsidiary of a bank holding company, refer-
ence should be made to part 225 of the Code of
Federal Regulations (such as section 225.28(b)
of Regulation Y) and other relevant sections
thereof.

Concurrent with the review of assets for credit
quality, the examiner should undertake a review
of asset-related activities for compliance with
the subsidiary’s approval orders. In mortgage
banking firms, it is possible that the company is
engaging unknowingly in certain impermissible
activities, such as those described by 12 C.F.R.
225.126 (i.e., real estate brokerage, land devel-
opment, real estate syndication, and property
management) and those deemed impermissible
by Board order (see sections 3000.0.4 and 3700.0
to 3700.12). The Board of Governors has ruled
(1972 FRB 429) that the purchase and develop-
ment of land for sale to third parties constitutes
land development by a nonbank subsidiary. How-
ever, the completion of a foreclosed property to
facilitate the recovery of funds advanced under
the loan appears to be permissible, provided that
the additional work brings the project underway
at foreclosure up to a saleable condition. The
Board has also ruled that property management
for third parties is impermissible (1972 FRB
652). However, property management as a fidu-
ciary, for operating premises of affiliates, or for
properties acquired for debts previously con-
tracted (DPC) is permissible. In addition to the
other impermissible activities, engaging in real
estate joint ventures has also been ruled imper-
missible. If such impermissible activities are
found, they represent violations and should be
appropriately treated. The servicing agreements
should be reviewed to determine that no addi-
tional liabilities, real or contingent, are imposed
on the company beyond its responsibilities as a
servicing agent.

The usual source of growth in the servicing
portfolio is the company’s own origination
activity. However, it is not uncommon for a
company to supplement this growth with bulk
purchases of serviced mortgages from other
companies. Under certain circumstances, usu-
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ally relating to the relative percentage of the
seller’s portfolio, these transactions may not
comply with 12 C.F.R. 225.132. Since these
transactions may represent the effective acquisi-
tion of a going concern subject to prior approval
by the Federal Reserve System, ‘‘servicing port-
folio’’ acquisitions should be reviewed for
compliance.

Section 225.22(d)(1) of Regulation Y pro-
vides an exemption from required Board
approval for DPC property acquired in good
faith and divested within two years of acquisi-
tion. The Board may permit additional exten-
sions that can result in the property being held
by a bank holding company for a total of 10 years,
if the property has value and marketability char-
acteristics similar to real estate. In conjunction
with the review of real estate owned, the exam-
iner should determine if any subsidiary holds
title to any property that should have been dis-
posed of within the time limits of Regulation Y,
the book value of which has been reduced to
zero and the property is not disclosed on the
balance sheet. See section 3030.0 ‘‘Acquisition
of DPC Shares or Assets,’’ for additional infor-
mation on DPC property acquired.

Legal counsel representing a BHC requested
an opinion as to whether certain proposed flood
zone–determination activities, to be conducted
through a majority-owed (50 percent) joint ven-
ture company, would be within the scope of
activities related to extending credit as defined
in section 225.28(b)(2) of Regulation Y. The
BHC proposes to engage in a variety of lending-
related activities, including providing real estate
appraisals and flood zone determinations.

The Board has determined, in section
225.28(b)(2) of Regulation Y, that it is permis-
sible for bank holding companies to engage in
‘‘[a]ny activity usual in connection with mak-
ing, acquiring, brokering, or servicing loans or
other extensions of credit, as determined by the
Board.’’35 (See 12 C.F.R. 225.28(b)(2).) The

Board also determined by regulation that per-
forming real estate appraisals is an activity that
is usual in connection with making, acquiring,
brokering, or servicing loans or other extensions
of credit. (See 12 C.F.R. 225.28(b)(2)(i).) The
Board had not specifically addressed whether
providing flood zone determinations is an activ-
ity that is usual in connection with lending
activities.

The proposed flood zone–determination ser-
vices are considered to be a necessary aspect of
mortgage lending in the United States. As noted,
federal law prohibits a federally regulated lender
from making, increasing, extending, or renew-
ing a loan that is secured by improved real
estate or a mobile home located in an area
designated by the Federal Emergency Manage-
ment Agency (FEMA) as a special flood hazard
area unless the borrower obtains flood insur-
ance.36 (See 12 C.F.R. 208.25(c).) Further, fed-
eral law also provides that if a federally regu-
lated lender determines, at any time during the
life of a loan, that the improved real estate or
mobile home securing the loan is located in a
special flood hazard area and is not covered by
flood insurance, the lender must instruct the
borrower to obtain flood insurance and must
purchaseflood insuranceon theborrower’sbehalf
if the borrower fails to promptly purchase the
required insurance. (See 12 C.F.R. 208.25(g).)

In addition, federal law requires the Federal
NationalMortgageAssociation, theFederalHome
Loan Mortgage Corporation, and the Govern-
ment National Mortgage Association (the
government-sponsored enterprises or GSEs) to
have procedures reasonably designed to ensure
that flood insurance is in place where required at
the initiation of, and during the lives of, the
mortgage loans they purchase. (See 12 U.S.C.
4012a(b).) The GSEs meet this requirement by
requiring lenders that sell loans to them, and
companies that service loans for them, to moni-
tor on an ongoing basis the flood zone status of
any loans sold to, or serviced for, the GSEs. To
comply with the requirements of federal law
and the GSEs, mortgage lenders must obtain an
initial flood zone determination before the origi-

35. The Gramm-Leach-Bliley Act (the GLB Act) amended
the Bank Holding Company Act to limit bank holding compa-
nies that are not financial holding companies to engaging only
in ‘‘activities which had been determined by the Board by
regulation or order under this paragraph as of the day before
the date of the enactment of the Gramm-Leach-Bliley Act on
November 12, 1999, to be so closely related to banking as to
be a proper incident thereto (subject to such terms and condi-
tions contained in such regulation or order, unless modified by
the Board)’’ (12 U.S.C. 1843(c)(8)). Before November 12,
1999, the Board had determined that ‘‘[a]ny activity usual in
connection with making, acquiring, brokering, or servicing
loans or other extensions of credit, as determined by the
Board’’ was closely related to banking. Accordingly, the
Board retains authority after the GLB Act to define the scope
of this section 4(c)(8) activity and to modify the terms and
conditions that apply to the activity.

36. Statutory authority to issue flood insurance policies
under the National Flood Insurance Program (NFIP) expired
on December 31, 2002, after Congress adjourned without
extending the FEMA authority. On January 13, 2003, the
National Flood Insurance Program Reauthorization Act was
approved, extending the authorization of the NFIP to Decem-
ber 31, 2003; this authorization was also made retroactive to
December 31, 2002.
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nation of each mortgage loan and must take
steps to monitor, throughout the life of the loan,
the flood zone status of any improved real estate
or mobile home collateral securing the loan.37

The joint venture company proposes to pro-
vide initial flood zone determinations to mort-
gage lenders and to provide mortgage lenders
with ongoing flood zone–tracking services with
respect to their mortgage loans. The company’s
activities would be limited to making determina-
tions as to whether particular parcels of real
estate are in designated flood zones, preparing
the FEMA standard flood zone–determination
form, and communicating flood zone determina-
tions to customers. The company committed to
not be involved in placing, underwriting, or
issuing flood insurance or in the collection of
flood insurance premiums. The proposed flood
zone determinations would be provided in con-
nection with providing real estate appraisals and
as a separate service. In addition, the joint ven-
ture company may assist customers who wish to
request that FEMA amend its flood maps to
remove a property from a designated special
flood hazard area.

The proposed flood zone–determination ser-
vices were found to be an essential part of
mortgage lending, designed to assist mortgage
lenders in complying with the requirements of
federal law and the GSEs. The services gener-
ally would be provided to mortgage lenders,38

thus usual in connection with making mortgage
loans. Board staff therefore issued the opinion
on July 9, 2002, concluding that the proposed
flood zone–determination services are within the
scope of permissible activities related to extend-
ing credit under section 225.28(b)(2) of Regula-
tion Y (12 C.F.R. 225.28(b)(2)).

3070.0.9 ON-SITE INSPECTION OF
MORTGAGE BANKING
SUBSIDIARIES

Scheduling of on-site inspections of mortgage
banking nonbank subsidiaries of bank holding
companies should be done in accordance with
the Board policy for frequency and scope of
inspections. (See section 5000.0.2.) After review-

ing the material available at the parent company
level, including the audit review, a decision
whether or not to go on-site is in order. Some of
the determinants of this decision would include
relative size, current earnings performance, over-
all contribution to the corporation’s condition,
asset quality as indicated by nonaccrual and
delinquency reports, the level of risk exposure
to the organization (see section 4030.2), and the
condition of the company when last inspected.
From the information provided, it might be
determined that the company is operating prop-
erly and is in sound condition. In such a case, an
on-site inspection may not be warranted. Con-
versely, a deteriorating condition might be
detected that would require a visit, even though
a satisfactory condition had been determined
during the previous inspection. Mortgage sub-
sidiaries in unsatisfactory condition should be
inspected each time the parent company is
inspected. All significant mortgage banking sub-
sidiaries should be fully inspected at least once
every three years.

37. Lenders are specifically permitted to charge a reason-
able fee to borrowers for flood zone determinations and
life-of-the-loan tracking. For example, see 12 C.F.R. 208.25(h).

38. It was represented that the joint venture company
would only market its services to mortgage lenders and that it
would rarely provide services to nonlenders.
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3070.0.10 LAWS, REGULATIONS, INTERPRETATIONS, AND ORDERS

Subject Laws 1 Regulations 2 Interpretations 3 Orders

Loans to affiliates
section 23A of the FRA

371c

Restrictions on 371c
transactions with
affiliates

371c

Purchase of affiliate’s notes
from a third party

3–1131

Activities not closely
related to banking

225.126 4–184

Acquisition of assets 225.132 4–175.1

Purchase by member bank
of loans originated by a
mortgage banking firm

250.250 3–1133

Mortgage companies
acquired under sections
4(c)(1) or 4(c)(8) of the act

225.122 4–196

Activities closely related
to banking

225.131 4–176

Investments in community
welfare projects

225.127 4–178

Staff opinion on engaging in
certain proposed flood
zone–determination activities

225.28(b)(2) 4–318.4

1. 12 U.S.C., unless specifically stated otherwise.
2. 12 C.F.R., unless specifically stated otherwise.

3. Federal Reserve Regulatory Service reference.
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3070.0.11 APPENDIX A—FIRST DAY LETTER

June 15, 19x9
Mr. John Doe
President
XYZ Mortgage Bank Corporation
Boston, Massachusetts 02107

Dear Mr. Doe:

In conjunction with the inspection of the XYZ Bank Holding Company, we plan to begin an
inspection of XYZ Mortgage Bank Corporation on July 15, 19x9. To facilitate this inspection,
please provide a copy of or make available the following information relative to your organization’s
mortgage banking activities. Information should be as of xx/xx/xx and should be delivered to the
examiner-in-charge as soon as it is available. Whenever possible, standardized management reports
should be provided. Please include the name and telephone extension of the appropriate persons to
contact, by department, if additional information is necessary.

Board Oversight and Management

1. Provide a listing of the mortgage banking company’s board of directors that includes each
individual’s name, place of employment, title and position, age, management responsibilities (if
any), and the length of time he or she has served on the board.

2. List significant management and board committees and have minutes from these meetings
available for examiner review. Provide a copy of standardized reports that are provided before
each meeting.

3. Provide an organizational chart that highlights individuals who are responsible for the follow-
ing functional areas: production, warehousing and funding, marketing, servicing, finance,
mortgage-servicing asset (MSA) valuations, internal audit, quality control, loan review, compli-
ance, and legal. Include biographies and salary information.

4. Describe any organizational changes that have taken place at the mortgage banking company
since xx/xx/xx, including any mergers, acquisitions, or consolidation of mortgage banking
activities. Describe any management changes at or above the senior vice president level and
provide details on management’s new responsibilities.

5. Provide a copy of standardized management reports that are used to monitor compliance with
established policies, operating procedures, and controls within each functional area.

6. Provide a copy of the mortgage banking company’s most recent operating budget and its
long-term strategic plan. Evaluate how interest-rate movements, competition, and other external
factors have affected product mix, staffing levels, and the allocation of capital.

7. Describe the internal control environment and the internal control programs that are in place
within the mortgage banking company. Have available for examiner review the following
reports that were conducted since xx/xx/xx:

a. internal and external audits

b. loan reviews

FEDERAL RESERVE BANK
OF BOSTON

P. O. BOX 2076
BOSTON, MASSACHUSETTS 02106-2076
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c. internal control and compliance audits completed by or on behalf of agencies such as HUD,
FHA, GNMA, FannieMae, FHLMC, state agencies, and private investors

Also have available management’s response to each report and the most recent copy of any
management reports that monitor the status of outstanding issues or problems.

8. Provide an organization chart for theinternal audit department. Indicate the scope and
frequency of internal audits for the mortgage banking company, highlighting any weaknesses or
problem areas noted. Upon request, make internal audit workpapers available for examiner
review.

9. Provide an organization chart for theloan reviewdepartment. Indicate the scope and frequency
of loan reviews for the mortgage banking company, highlighting any weaknesses or problem
areas noted. Upon request, make loan review workpapers available for examiner review.

10. Provide details on the nature and scope of the quality control program for loans originated
and/or serviced for investors. Include an organization chart for the unit(s) involved in such
activities, details on any outsourcing programs used since the previous inspection, copies of
quality control reports submitted to senior management, and management responses.

11. Describe the method for ensuring compliance with state and federal laws and regulations. Make
available for examiner review the procedures manual, work programs, and workpapers com-
piled by the person/department responsible for compliance.

12. Describe the insurance coverage in effect for the mortgage banking company and its officers
and the date it was last reviewed by the board of directors.

13. Recap all mortgage banking–related legal claims/lawsuits in excess of $1 million. Indicate the
nature of any legal reserve that is maintained and the method used to assess reserve adequacy.

14. Describe the system for logging, tracking, and responding to customer complaints. The
customer complaint file should be made available for examiner review while on-site.

15. Provide a copy of the disaster recovery plan and describe safeguards in place to protect loan
documents and data processing input records.

Production and Correspondent Lending Data

16. Provide detailed organization charts for departments within the company which relate to the
production function (i.e., retail originations, wholesale purchases, processing, underwriting,
closing, shipping).

17. Provide information on the total number and dollar amount of loans generated by the following
sources during the two most recent fiscal years and the interim year-to-date period. For
purchased loans, please specify the method of purchase (i.e., bulk versus flow), program name,
and amount subject to recourse back to either the seller or the investor):

a. originated by the mortgage banking company

b. purchased from affiliates

c. purchased from nonaffiliated third parties

18. Provide written policies and procedures manuals that describe traditional and nontraditional
mortgage products, underwriting standards, closing and funding procedures, exception report-
ing practices, management and employee compensation methods, and training programs for
loan production personnel. State methods used to establish ongoing compliance with written
policies and procedures and provide copies of relevant management exception reports.

19. Describe the credit approval process used for in-house originations. Include information on rate
commitment options extended to the borrower, the average length of the commitment period,
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controls that are in place to monitor fallout caused by processing backlogs, and procedures for
expired commitments.

20. Provide details on the correspondent lending program, including a list of approved institutions
and copies of the most recent loan-quality reports. Describe the credit review process before
purchase and any controls that are in place to protect the mortgage banking company against
future losses on loans purchased from affiliates and from correspondents.

21. Determine whether rate-locks are provided to correspondents on best effort production pro-
grams. What methods are used to verify reported loan fallout?

22. Provide information on the average income and cost per origination and compare with industry
standards. Describe the method of accounting used for origination fees and other related
noninterest income and expenses.

23. If the mortgage banking company is a subsidiary of a state member bank or sells loans to a bank
affiliate that is subject to Regulation O, furnish a list of extensions of credit to ‘‘an executive
officer, director, or principal shareholder’’ (as defined in section 215.2 of Regulation O) of—

a. the state member bank;

b. a bank holding company of which the state member bank is a subsidiary;

c. any other subsidiary of that bank holding company;

d. a company controlled by an insider, as defined by Regulation O; and

e. a political or campaign committee that benefits or is controlled by an insider as defined by
Regulation O.

For all such extensions of credit, include the amount, date the loan(s) was originated or
renewed, interest rate, collateral requirements, total amount of loans outstanding to that
individual or company, and date of approval by the board of directors. Also include the
aggregate amount of loans outstanding to all such insiders as of the inspection date in relation to
the bank’s unimpaired capital and unimpaired surplus as defined in Regulation O. (See
subsection 2050.0.3.2.)

Marketing and Hedging Data

24. Provide detailed organization charts for departments within the company that relate to the
marketing and hedging functions. Describe management’s roles and responsibilities with
respect to the sale of loans in the secondary market, asset securitization, funding, liquidity risk
management, interest-rate risk management, and interaction with the asset/liability management
function at the parent company.

25. Provide a copy of written policies and procedures used to hedge interest-rate risk associated
with the pipeline and closed-loan warehouse. Describe any parameters and limits that are in
place and provide a list of securities dealers with whom management is authorized to conduct
business.

26. Provide management reports on pipeline and closed-loan (warehouse) inventory volume, mix,
yield, age, and turnover as of the inspection date. Describe the method used to project fallout
and any models that are used to determine the sensitivity of the pipeline to interest-rate
fluctuations.

27. Indicate the methods used to securitize loans for sale in the secondary market, including the use
of third-party guaranties and other forms of credit enhancement. Are securities generally sold or
retained on the balance sheet?

28. Provide information on the number and volume of securities that lacked final pool certification
as of the inspection date. State whether this volume is in compliance with investor guidelines. If
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applicable, indicate whether the requirements for obtaining a letter of credit or other guaranty
have been satisfied.

Servicing Data

29. Provide a detailed organization chart for the servicing department.

30. List subservicers and vendors who are employed to perform servicing functions. Briefly
describe the nature of the services provided.

31. Indicate whether any contracts with subservicers and/or vendors have been terminated for cause
since the prior inspection.

32. Provide the monthly servicing management reports since the prior inspection, including the
number of loans serviced, dollar volume, and composition of the servicing portfolio in terms of
product mix, average loan size, weighted average coupon rates, weighted average maturities,
geographic location, and delinquencies and foreclosures.

33. Provide a list of investors for whom servicing was performed as of the most recent quarter-end.
Identify any recourse or repurchase provisions and/or forbearance requirements.

34. State whether any investors have terminated servicing contracts with the mortgage company
and/or its affiliates for cause since the prior inspection, or if any are likely to be terminated in
the near future.

35. Provide a list of all major bulk purchases and sales of servicing since the prior inspection.
Identify the terms of each sale and any resulting gains or losses.

36. Provide a list and aging of all outstanding advances to investors as of the date of inspection.

37. Provide access to the servicing policies and procedures manual. Indicate the frequency with
which manuals are updated. How does management ensure that subservicers and vendors
comply with these same policies and procedures?

38. Provide a servicing-fee schedule (in basis points) for conventional, government, and nontradi-
tional loans serviced for third parties.

39. Provide copies of management reports used to track portfolio runoff.

40. Provide a loan delinquency report segmented into 30, 60, 90, 120, and 180 foreclosure
categories. Indicate the volume and number of loans in each segment by loan type. Also include
information on the number and dollar volume of delinquent loans that were purchased out of
investor pools.

41. Detail the number and dollar volume of other real estate (ORE) parcels segregated by
company-owned and investor-owned. Provide a list of loans in foreclosure for which action has
been delayed, if applicable.

42. Provide access to the customers’ complaint file so that examiners can review it while on-site.

Financial Data

43. Provide copies of the Report of Condition and Income and/or Y-series report that was filed by
the mortgage banking company for the two previous fiscal years and the most recent interim
period.

44. Provide an internally prepared balance sheet and income statement that reconcile with the most
recent Report of Condition and Income and/or Federal Reserve Board Y-series report.
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45. Provide the latest published financial statements, if applicable, including the annual report, SEC
10K, 10Qs, and any press releases.

46. Provide copies of the accounting policies pertaining to mortgage loans, securities, and other
assets held for sale and held for investment. Also provide copies of management reports that
monitor compliance with SFAS No. 115 (securities), the current SFAS No. 65 (loans), SFAS
No. 125 (mortgage-servicing assets), and internal policies as of the close of business of the
most recent quarter.

47. Provide details on all formal and informal funding mechanisms, including but not limited to
repurchase agreements, commercial paper programs, and debt issuance facilities. Indicate the
counterparties, where applicable; the amount uncommitted; and the amount outstanding under
each facility as of the close of the most recent quarter. Provide copies of all formal and informal
written agreements.

48. Provide copies of credit agreements for all funding lines from affiliated and nonaffiliated
institutions. Describe methods used to monitor the credit quality of all funding sources. The
following information should be included:

a. lending bank (include copies of confirmation letters)

b. total credit line

c. amount in use as of the inspection date

d. amount available for use and by whom

e. expiration date

f. compensating balance and/or fee arrangements

g. purpose

h. whether the credit lines are contractual obligations of the lenders

i. reciprocity arrangements, if any

j. collateral requirements

k. legal opinions evidencing compliance with sections 23A and 23B of the Federal Reserve
Act, as amended

49. Provide copies of any contingency planning documents that outline alternative courses of action
should the condition of traditional funding sources deteriorate.

50. Provide a copy of any standardized financial presentations made to the executive management
team and to the board of directors.

51. Provide a copy of standardized management reports used to measure and track the quality of
originated, purchased, and serviced assets. Include an aging report that identifies loans that are
past due 30, 60, 90, 120, and 180 or more days and indicate whether such loans areheld for
sale, held for investment,or serviced for investors.

52. Provide a copy of internal policies that apply to loans held for investment. Indicate the date
each loan that was on the books as of the most recent quarter-end was transferred to this
account, its amortized cost, market value, and any write-downs or adjustments to yield at the
date of transfer. Indicate the person responsible for reviewing these loans for collectibility, the
frequency of such reviews, and any adjustments or write-downs taken over the past year.

53. Provide detail pertaining to the transfer or sale of assets between the nonbank mortgage banking
company and affiliated entities since the last inspection and that supports the FR Y-8 Reports.
Also provide related documentation evidencing methods for asset valuation and credit-quality
determination.

54. Provide detail on the allowance for loan and lease losses, contra asset valuation allowances, and
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other reserve accounts as of xx/xx/xx (fiscal) and xx/xx/xx (interim). For each account in use,
provide a copy of the most recent analysis and a description of the applicable loan and other
losses provisions reserving methodology.

55. Provide a copy of the company’s policy with respect to real estate appraisals.

56. Provide a copy of management reports that are used for liquidity, funding, and asset/liability
management. If these activities are coordinated with affiliate bank or parent bank holding
company personnel, provide copies of the information that is routinely provided.

57. Indicate the method for assessing capital adequacy at the mortgage company level. Provide a
copy of the company’s capital and dividend policies, as well as a list of dividends paid to
shareholders during the two previous fiscal years and the most recent interim period. Are any
changes in the level of dividends planned or anticipated?

Mortgage-Servicing Assets

58. Provide an organization chart highlighting those areas and individuals responsible for the
recording, measurement, and impairment testing for originated and purchased mortgage-
servicing rights (MSAs).

59. Provide an inventory listing of all MSAs as of the close of business of the most recent quarter.

60. Discuss the various loan-origination and -purchase programs that give rise to MSAs; the
method for calculating and communicating the price paid to correspondents and brokers for
service release premiums; whether MSAs are recorded on table-funded loans; and the details on
any bulk purchases since the previous inspection, including the price paid and yield realized.

61. Discuss the various loan-sale programs that give rise to MSAs, the method for calculating and
recording the initial value of MSAs.

62. Provide a copy of detailed written policies and procedures regarding the initial recording,
amortization, and periodic revaluation and impairment testing for MSAs. Indicate the manage-
ment and/or board committee responsible for approving such policies and the date of last
approval.

63. Provide detailed information on any valuation models used for MSA revaluations and a copy of
the output as of the most recent quarter-end. Indicate whether such revaluations are performed
in-house or by an outside vendor and the frequency of such revaluations.

64. Reconcile fair market values of MSAs to their respective book values as of the most recent
quarter-end. Provide a copy of management reports and related journal entries used to record
amortization adjustments and/or write-downs.

65. Provide copies of worksheets used to calculate the amount of MSAs included in Tier 1 capital
for regulatory reporting purposes as of the most recent quarter-end.

66. Furnish copies of any management reports or presentations to the board of directors or a
committee thereof regarding the risk characteristics of MSAs, business risk analysis, and
methods used to hedge the interest-rate and prepayment-rate risks associated with capitalized
MSAs.

67. Provide an organization chart highlighting those areas and individuals responsible for hedging
the interest-rate and prepayment-rate risk associated with MSAs.

68. Provide information on any financial instruments used to hedge interest-rate and prepayment-
risk associated with MSAs. Include a detailed prospectus on any customized hedge products
that are purchased from investment bankers and a statement from either internal or external
accountants on whether such instruments qualify for hedge accounting treatment under SFAS
No. 80.
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69. Provide a copy of management reports that identify the number of contracts or instruments
used, their current market value, and the degree of correlation between the hedge instrument
and the underlying MSAs being hedged. Such reports should demonstrate the effectiveness of
the hedge under varying market conditions.

70. Provide information on the number and dollar volume of servicing rights sold during the most
recent fiscal year and interim period.

71. If mortgage-servicing assets are sold, provide information on the number and dollar volume
sold during the most recent fiscal year and interim period.

Intercompany Transactions

72. Provide an organizational chart on a legal-entity basis that includes the bank holding company
and all directly held bank and nonbank affiliates.

73. If the mortgage banking company is a direct nonbank subsidiary of the bank holding company,
describe the method for identifying transactions that constitute ‘‘covered transactions’’ under
sections 23A and 23B of the Federal Reserve Act, as well as the method for applying
quantitative limits for section 23A and 23B purposes.

74. Provide a current listing of collateral that is maintained for covered transactions. Indicate
whether collateral is maintained for the full amount of any credit lines with the bank and
whether any depreciated or matured collateral has been replaced since the previous review.

75. Provide copies of any purchase and funding contracts between the mortgage banking company
and affiliated bank(s). Please address whether any or all of the following conditions are met
and/or provide written support, where applicable:

a. asset purchases by the bank have been reviewed by management and are either within the
quantitative limits of section 23A or meet the exemption requirements of section 250.250

b. all purchases are at fair market value and consistent with market terms as required by sec-
tion 23B

c. no low-quality assets were transferred to a bank affiliate since the previous inspection

d. the method of compensating bank affiliates for balances maintained by the parent company
or its nonbank subsidiaries and the net interest income earned on warehouse loans or lines is
reasonable and based on market terms

76. Provide copies of any servicing contracts between the mortgage banking company and affiliate
bank(s). If not so stated, indicate the following information:

a. the capacity in which the affiliate is acting (for example, is it acting as principal on its own
behalf or as an agent for the affiliate bank?)

b. the nature of all services provided

c. billing arrangements, the frequency of billing, the method of computation and the basis for
such fees

d. the date of last review and approval by the mortgage banking company’s board of directors

77. Provide a copy of the bank holding company’s policy statement on the prohibition of tie-in
arrangements, a description of training that is provided to employees in this area, and an
attestation as to whether the nonbank subsidiary is in full compliance with internal policy.

78. If the mortgage banking company charges management or other fees, describe the nature of the
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fees, the method of computation for such fees, and the settlement procedures. Include a listing
of fees charged for the prior two fiscal years and the most recent interim period.

79. Provide a copy of the bank holding company’s intercompany tax allocation policy. Indicate the
amount and timing of intercompany tax payments and credits received during the two previous
fiscal years and the most recent interim period. If credits are due, please indicate the amount
owed to the subsidiary and the date the intercompany receivable originated.

Sincerely yours,

Vice President,
Federal Reserve Bank of Boston
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3070.0.12 APPENDIX B—ACCOUNTING LITERATURE

The following is a list of generally accepted
accounting principles (GAAP) governing the
mortgage banking industry that are in the form
of accounting standards and interpretations.

Accounting standards may change over time.
Current accounting literature should be reviewed
with management during each inspection.

Statements of Financial Accounting Standards (SFAS)

SFAS No. 5, ‘‘Accounting for Contingencies’’

SFAS No. 65, ‘‘Accounting for Certain Mortgage Banking Activities,’’ as amended

SFAS No. 77, ‘‘Reporting by Transferors for Transfers of Receivables with Recourse’’

SFAS No. 80, ‘‘Accounting for Futures Transactions’’

SFAS No. 91, ‘‘Accounting for Nonrefundable Fees and Costs Associated with Originating or
Acquiring Loans and Initial Direct Costs of Leases’’

SFAS No. 115, ‘‘Accounting for Certain Investments in Debt and Equity Securities’’

SFAS No. 125, ‘‘Accounting for Transfers and Servicing of Financial Assets and Extinguishments
of Liabilities’’

FASB Technical Bulletin

Technical Bulletin No. 87-3, ‘‘Accounting for Mortgage Servicing Fees and Rights’’

Emerging Issues Task Force (EITF)

Issue No. 85-13, ‘‘Sale of Mortgage Service Rights on Mortgages Owned by Others’’

Issue No. 85-26, ‘‘Measurement of Servicing Fee under FASB Statement No. 65—When a Loan Is
Sold with Servicing Retained’’

Issue No. 85-28, ‘‘Consolidation Issues Relating to Collateralized Mortgage Obligations’’

Issue No. 86-38, ‘‘Implications of Mortgage Prepayments on Amortization of Servicing Rights’’

Issue No. 86-39, ‘‘Gains from the Sale of Mortgage Loans with Servicing Rights Retained’’

Issue No. 87-25, ‘‘Sale of Convertible, Adjustable-Rate Mortgages with Contingent Repayment
Agreement’’

Issue No. 87-34, ‘‘Sale of Mortgage Servicing Rights with a Subservicing Agreement’’

Issue No. 88-11, ‘‘Allocation of Recorded Investment When a Loan or Part of a Loan Is Sold’’

Issue No. 89-4, ‘‘Accounting for a Purchased Investment in a Collateralized Mortgage Obligation
Instrument or in a Mortgage-Backed Interest-Only Certificate’’

Issue No. 89-5, ‘‘Sale of Mortgage Loan Servicing Rights’’

Issue No. 90-21, ‘‘Balance Sheet Treatment of a Sale of Mortgage Servicing Rights with a
Subservicing Agreement’’

Issue No. 92-10, ‘‘Loan Acquisitions Involving Table Funding Arrangements’’
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3070.0.13 APPENDIX C—REGULATORY GUIDANCE

The following is a list of sections in this manual
that examiners may find particularly useful in
the review of mortgage banking activities. Regu-

latory guidance also evolves over time. This list
is not all inclusive.

2010.0.1 Policy Statement on the Responsibility of Bank Holding Companies to Act as
Sources of Strength to Their Subsidiary Banks

2020.0–.7 Intercompany Transactions

2050.0 Extensions of Credit to BHC Officials

2060.0–.6 Management Information Systems

2065.2 Determining an Adequate Level for the Allowance for Loan and Lease Losses

2080.05 Bank Holding Company Funding and Liquidity

2080.0–.3 BHC Funding Practices

2125.0 Trading Activities of Banking Organizations

2126.0 Nontrading Activities of Banking Organizations

2126.1 Investment Securities and End-User Derivatives Activities

2128.02 Asset Securitization

2130.0 Futures, Forward, and Option Contracts

2150.0 Repurchase Transactions

3070.0 Section 4(c)(8)—Mortgage Banking

3080.0 Section 4(c)(8)—Servicing Loans

4000 sections Financial Analysis

4030.0.2 Nonbanks (Analysis of Financial Condition and Risk Assessment)

4070.0 BHC Rating System
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Section 4(c)(8) of the BHC Act (Nontraditional Mortgages—
Associated Risks) Section 3070.3

The Federal Reserve and the other federal bank-
ing and thrift regulatory agencies (the agen-
cies)1 issued the Interagency Guidance on Non-
traditional Mortgage Product Risks on September
29, 2006. The guidance addresses both risk-
management and consumer disclosure practices
that institutions2 should employ to effectively
manage the risks associated with closed-end
residential mortgage products that allow bor-
rowers to defer repayment of principal and,
sometimes, interest (referred to as nontradi-
tional mortgage loans). (See SR-06-15.)

Residential mortgage lending has tradition-
ally been a conservatively managed business
with low delinquencies and losses and reason-
ably stable underwriting standards. However,
during the past few years consumer demand has
been growing, particularly in high-priced real
estate markets, for nontraditional mortgage loans.
These mortgage products include such products
as ‘‘interest-only’’ mortgages, where a borrower
pays no loan principal for the first few years of
the loan, and ‘‘payment-option’’ adjustable-rate
mortgages (ARMs), where a borrower has flex-
ible payment options with the potential for nega-
tive amortization.3

While some institutions have offered nontra-
ditional mortgages for many years with appro-
priate risk management and sound portfolio per-
formance, the market for these products and the
numberof institutionsoffering themhasexpanded
rapidly. Nontraditional mortgage loan products
are now offered by more lenders to a wider
spectrum of borrowers; these borrowers may not
otherwise qualify for more traditional mortgage
loans and may not fully understand the risks
associated with nontraditional mortgage loans.

Many of these nontraditional mortgage loans
are underwritten with less stringent income and

asset verification requirements (reduced docu-
mentation) and are increasingly combined with
simultaneous second-lien loans.4 Such risk lay-
ering, combined with the broader marketing of
nontraditional mortgage loans, exposes financial
institutions to increased risk relative to tradi-
tional mortgage loans.

Given the potential for heightened risk levels,
management should carefully consider and
appropriately mitigate exposures created by these
loans. To manage the risks associated with non-
traditionalmortgage loans,managementshould—

• ensure that loan terms and underwriting stan-
dards are consistent with prudent lending prac-
tices, including consideration of a borrower’s
repayment capacity;

• ensure that consumers have sufficient infor-
mation to clearly understand loan terms and
associated; and

• recognize that many nontraditional mortgage
loans, particularly when they have risk-
layering features, are untested in a stressed
environment. As evidenced by experienced
institutions, these products warrant strong risk-
management standards, capital levels com-
mensurate with the risk, and an allowance for
loan and lease losses (ALLL) that reflects the
collectibility of the portfolio.

The Federal Reserve expects institutions to
effectively assess and manage the risks associ-
ated with nontraditional mortgage loan products.5

Institutions should use the guidance to ensure
that risk-management practices adequately
address these risks. Risk-management pro-
cesses, policies, and procedures in this area will
be carefully scrutinized. Institutions that do not
adequately manage these risks will be asked to
take remedial action.

This guidance focuses on the higher risk ele-
ments of certain nontraditional mortgage prod-
ucts, not the product type itself. Institutions with
sound underwriting, adequate risk management,
and acceptable portfolio performance will not
be subject to criticism merely for offering such
products.

1. The Board of Governors of the Federal Reserve System,
the Office of the Comptroller of the Currency, the Federal
Deposit Insurance Corporation, the Office of Thrift Supervi-
sion, and the National Credit Union Administration.

2. The terminstitution(s), as used in this interagency guid-
ance, applies to Federal Reserve-supervised state member
banks and their subsidiaries, bank holding companies, and the
nonbank subsidiaries of bank holding companies. It also refers
to all otherfederally supervised banks and their subsidiaries,
savings associations and their subsidiaries, savings and loan
holding companies and their subsidiaries, and credit unions.

3. Interest-only and payment-option ARMs are variations
of conventional ARMs, hybrid ARMs, and fixed-rate prod-
ucts. Refer to the appendix at 3060.3.4 for additional informa-
tion on interest-only and payment-option ARM loans. This
guidance does not apply to reverse mortgages; home equity
lines of credit (HELOCs), other than as discussed in the
Simultaneous Second-Lien Loans section; or fully amortizing
residential mortgage loan products.

4. Refer to the appendix for additional information on
reduced documentation and simultaneous second-lien loans.

5. Refer to the Interagency Guidelines Establishing Stan-
dards for Safety and Soundness in 12 C.F.R. 208, appendix
D-1.
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3070.3.1 NONTRADITIONAL LOAN
TERMS AND UNDERWRITING
STANDARDS

When an institution offers nontraditional mort-
gage loanproducts, underwritingstandards should
address theeffectofa substantialpayment increase
on the borrower’s capacity to repay when loan
amortization begins. Underwriting standards
should also comply with the Federal Reserve’s
real estate lending standards and appraisal regu-
lations and associated guidelines.6

Central to prudent lending is the internal dis-
cipline to maintain sound loan terms and under-
writing standards despite competitive pressures.
Institutions are strongly cautioned against ced-
ing underwriting standards to third parties that
have different business objectives, risk toler-
ances, and core competencies. Loan terms should
be based on a disciplined analysis of potential
exposures and compensating factors to ensure
that risk levels remain manageable.

3070.3.1.1 Qualifying Borrowers for
Nontraditional Loans

Payments on nontraditional loans can increase
significantly when the loans begin to amortize.
Commonly referred to as payment shock, this
increase is of particular concern for payment-
option ARMs where the borrower makes mini-
mum payments that may result in negative
amortization. Some institutions manage the
potential for excessive negative amortization
and payment shock by structuring the initial
terms to limit the spread between the introduc-
tory interest rate and the fully indexed rate.
Nevertheless, an institution’s qualifying stan-
dards should recognize the potential impact of
payment shock, especially for borrowers with
high loan-to-value (LTV) ratios, high debt-to-
income (DTI) ratios, and low credit scores. Rec-
ognizing that an institution’s underwriting crite-
ria are based on multiple factors, an institution
should consider these factors jointly in the quali-
fication process and potentially develop a range
of reasonable tolerances for each factor. How-
ever, the criteria should be based upon prudent
and appropriate underwriting standards, consid-
ering both the borrower’s characteristics and the
product’s attributes.

For all nontraditional mortgage loan prod-
ucts, an institution’s analysis of a borrower’s
repayment capacity should include an evalua-
tion of the borrower’s ability to repay the debt
by final maturity at the fully indexed rate,7
assuming a fully amortizing repayment sched-
ule.8 In addition, for products that permit nega-
tive amortization, the repayment analysis should
be based upon the initial loan amount plus any
balance increase that may accrue from the nega-
tive amortization provision.9

Furthermore, the analysis of repayment
capacity should avoid overreliance on credit
scores as a substitute for income verification in
the underwriting process. The higher a loan’s
credit risk, either from loan features or borrower
characteristics, the more important it is to verify
the borrower’s income, assets, and outstanding
liabilities.

3070.3.1.2 Collateral-Dependent Loans

Institutions should avoid the use of loan terms
and underwriting practices that may heighten

6. Refer to 12 C.F.R. 208.51 subpart E and appendix C and
12 C.F.R. 225 subpart G.

7. The fully indexed rate equals the index rate prevailing at
origination plus the margin that will apply after the expiration
of an introductory interest rate. The index rate is a published
interest rate to which the interest rate on an ARM is tied.
Some commonly used indices include the 1-Year Constant
Maturity Treasury Rate (CMT), the 6-Month London Inter-
bank Offered Rate (LIBOR), the 11th District Cost of Funds
(COFI), and the Moving Treasury Average (MTA), a 12-
month moving average of the monthly average yields of U.S.
Treasury securities adjusted to a constant maturity of one
year. The margin is the number of percentage points a lender
adds to the index value to calculate the ARM interest rate at
each adjustment period. In different interest-rate scenarios, the
fully indexed rate for an ARM loan based on a lagging index
(for example, the MTA rate) may be significantly different
from the rate on a comparable 30-year fixed-rate product. In
these cases, a credible market rate should be used to qualify
the borrower and determine repayment capacity.

8. The fully amortizing payment schedule should be based
on the term of the loan. For example, the amortizing payment
for a loan with a 5-year interest-only period and a 30-year
term would be calculated based on a 30-year amortization
schedule. For balloon mortgages that contain a borrower
option for an extended amortization period, the fully amortiz-
ing payment schedule can be based on the full term the
borrower may choose.

9. The balance that may accrue from the negative amortiza-
tion provision does not necessarily equate to the full negative
amortization cap for a particular loan. The spread between the
introductory or ‘‘ teaser’’ rate and the accrual rate will deter-
mine whether a loan balance has the potential to reach the
negative amortization cap before the end of the initial payment-
option period (usually five years). For example, a loan with a
115 percent negative amortization cap but only a small spread
between the introductory rate and the accrual rate may reach a
moderate 109 percent maximum loan balance before the end
of the initial payment-option period, even if only minimum
payments are made. The borrower could be qualified based on
this lower maximum loan balance.
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the need for a borrower to rely on the sale or
refinancing of the property once amortization
begins. Loans to individuals who do not
demonstrate the capacity to repay, as structured,
from sources other than the collateral pledged
are generally considered unsafe and unsound.10

Institutions that originate collateral-dependent
mortgage loans may be subject to criticism, cor-
rective action, and higher capital requirements.

3070.3.1.3 Risk Layering

Institutions that originate or purchase mortgage
loans that combine nontraditional features, such
as interest-only loans with reduced documenta-
tion or a simultaneous second-lien loan, face
increased risk. When features are layered, an
institution should demonstrate that mitigating
factors support the underwriting decision and
the borrower’s repayment capacity. Mitigating
factors could include higher credit scores, lower
LTV and DTI ratios, significant liquid assets,
mortgage insurance, and other credit enhance-
ments. While higher pricing is often used to
address elevated risk levels, it does not replace
the need for sound underwriting.

3070.3.1.4 Reduced Documentation

Institutions increasingly rely on reduced docu-
mentation, particularly unverified income, to
qualify borrowers for nontraditional mortgage
loans. Because these practices essentially substi-
tute assumptions and unverified information for
analysis of a borrower’s repayment capacity and
general creditworthiness, they should be used
with caution. As the level of credit risk increases,
the Federal Reserve expects an institution to
more diligently verify and document a borrow-
er’s income and debt-reduction capacity.

Clear policies should govern the use of reduced
documentation. For example, stated income
should be accepted only if there are mitigating
factors that clearly minimize the need for direct
verification of repayment capacity. For many
borrowers, institutions generally should be able
to readily document income using recent W-2
statements, pay stubs, or tax returns.

3070.3.1.5 Simultaneous Second-Lien
Loans

Simultaneous second-lien loans reduce owner
equity and increase credit risk. Historically, as
combined loan-to-value ratios rise, so do defaults.
A delinquent borrower with minimal or no equity
in a property may have little incentive to work
with a lender to bring the loan current and avoid
foreclosure. In addition, second-lien HELOCs
typically increase borrower exposure to increas-
ing interest rates and monthly payment burdens.
Loans with minimal or no owner equity gener-
ally should not have a payment structure that
allows for delayed or negative amortization
without other significant risk-mitigating factors.

3070.3.1.6 Introductory Interest Rates

As a marketing tool for payment-option ARM
products, many institutions offer introductory
interest rates set well below the fully indexed
rate. When developing nontraditional mortgage
product terms, an institution should consider the
spread between the introductory rate and the
fully indexed rate. Since initial and subsequent
monthly payments are based on these low intro-
ductory rates, a wide initial spread means that
borrowers are more likely to experience nega-
tive amortization, severe payment shock, and an
earlier-than-scheduled recasting of monthly pay-
ments. Institutions should minimize the likeli-
hood of disruptive early recastings and extraor-
dinary payment shock when setting introductory
rates.

3070.3.1.7 Lending to Subprime
Borrowers

Mortgage programs that target subprime bor-
rowers through tailored marketing, underwriting
standards, and risk selection should follow the
applicable interagency guidance on subprime
lending.11 Among other things, the subprime
guidance discusses circumstances under which
subprime lending can become predatory or abu-
sive. Institutions designing nontraditional mort-
gage loans for subprime borrowers should pay

10. A loan will not be determined to be ‘‘ collateral-
dependent’’ solely through the use of reduced documentation.

11. See SR-99-6, Subprime Lending and its attachment,
Interagency Guidance on Subprime Lending, March 1, 1999,
and SR-01-4, Subprime Lending and its attachment, inter-
agency Expanded Guidance for Subprime Lending Programs,
January 31, 2001.
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particular attention to this guidance. They should
also recognize that risk-layering features in loans
to subprime borrowers may significantly increase
risks for the institution and the borrower.

3070.3.1.8 Non-Owner-Occupied Investor
Loans

Borrowers financing non-owner-occupied invest-
ment properties should qualify for loans based
on their ability to service the debt over the life
of the loan. Loan terms should reflect an appro-
priate combined LTV ratio that considers the
potential for negative amortization and main-
tains sufficient borrower equity over the life of
the loan. Further, underwriting standards should
require evidence that the borrower has sufficient
cash reserves to service the loan, considering
the possibility of extended periods of property
vacancy and the variability of debt service
requirements associated with nontraditional mort-
gage loan products.

3070.3.2 PORTFOLIO AND
RISK-MANAGEMENT PRACTICES

Institutions should ensure that risk-management
practices keep pace with the growth and chang-
ing risk profile of their nontraditional mortgage
loan portfolios and changes in the market. Active
portfolio management is especially important
for institutions that project or have already expe-
rienced significant growth or concentration lev-
els. Institutions that originate or invest in nontra-
ditional mortgage loans should adopt more robust
risk-management practices and manage these
exposures in a thoughtful, systematic manner.
To meet these expectations, institutions should—

• develop written policies that specify accept-
able product attributes, production and port-
folio limits, sales and securitization practices,
and risk-management expectations;

• design enhanced performance measures and
management reporting that provide early warn-
ing for increasing risk;

• establish appropriate ALLL levels that con-
sider the credit quality of the portfolio and
conditions that affect collectibility; and

• maintain capital at levels that reflect portfolio
characteristics and the effect of stressed eco-
nomic conditions on collectibility. Institutions
should hold capital commensurate with the

risk characteristics of their nontraditional mort-
gage loan portfolios.

3070.3.2.1 Policies

An institution’s policies for nontraditional mort-
gage lending activity should set acceptable lev-
els of risk through its operating practices, account-
ing procedures, and policy exception tolerances.
Policies should reflect appropriate limits on risk
layering and should include risk-management
tools for risk-mitigation purposes. Further, an
institution should set growth and volume limits
by loan type, with special attention for products
and product combinations in need of heightened
attention due to easing terms or rapid growth.

3070.3.2.2 Concentrations

Institutions with concentrations in nontraditional
mortgage products should have well-developed
monitoring systems and risk-management prac-
tices. Monitoring systems should keep track of
concentrations in key portfolio segments such as
loan types, third-party originations, geographic
area, and property occupancy status. Concentra-
tions also should be monitored by key portfolio
characteristics such as non-owner-occupied
investor loans and loans with (1) high combined
LTV ratios, (2) high DTI ratios, (3) the potential
for negative amortization, (4) credit scores of
borrowers that are below established thresholds,
and (5) risk-layered features. Further, institu-
tions should consider the effect of employee
incentive programs that could produce higher
concentrations of nontraditional mortgage loans.
Concentrations that are not effectively managed
will be subject to elevated supervisory attention
and potential examiner criticism to ensure timely
remedial action.

3070.3.2.3 Controls

An institution’s quality control, compliance, and
audit procedures should focus on mortgage lend-
ing activities posing high risk. Controls to moni-
tor compliance with underwriting standards and
exceptions to those standards are especially im-
portant for nontraditional loan products. The
quality control function should regularly review
a sample of nontraditional mortgage loans from
all origination channels and a representative
sample of underwriters to confirm that policies
are being followed. When control systems or
operating practices are found deficient, business-
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line managers should be held accountable for
correcting deficiencies in a timely manner.

Since many nontraditional mortgage loans
permit a borrower to defer principal and, in
some cases, interest payments for extended
periods, institutions should have strong controls
over accruals, customer service, and collections.
Policy exceptions made by servicing and collec-
tions personnel should be carefully monitored to
confirm that practices such as re-aging, payment
deferrals, and loan modifications are not inad-
vertently increasing risk. Customer service and
collections personnel should receive product-
specific training on the features and potential
customer issues with these products.

3070.3.2.4 Third-Party Originations

Institutions often use third parties, such as mort-
gage brokers or correspondents, to originate
nontraditional mortgage loans. Institutions should
have strong systems and controls in place for
establishing and maintaining relationships with
third parties, including procedures for perform-
ing due diligence. Oversight of third parties
should involve monitoring the quality of origi-
nations so that they reflect the institution’s lend-
ing standards and compliance with applicable
laws and regulations.

Monitoring procedures should track the qual-
ity of loans by both origination source and key
borrower characteristics. This will help institu-
tions identify problems such as early payment
defaults, incomplete documentation, and fraud.
If problems involving appraisals, loan documen-
tation, credit problems, or consumer complaints
are discovered, the institution should take imme-
diate action. Remedial action could include more
thorough application reviews, more frequent
re-underwriting, and even termination of the
third-party relationship.

3070.3.2.5 Secondary-Market Activity

The sophistication of an institution’s secondary-
market risk-management practices should be
commensurate with the nature and volume of
activity. Institutions with significant secondary-
market activities should have comprehensive,
formal strategies for managing risks.12 Contin-
gency planning should include how the institu-

tion will respond to reduced demand in the
secondary market.

While third-party loan sales can transfer a
portion of the credit risk, an institution remains
exposed to reputation risk when credit losses on
sold mortgage loans or securitization transac-
tions exceed expectations. As a result, an institu-
tion may determine that it is necessary to repur-
chase defaulted mortgages to protect its reputation
and maintain access to the markets. In the Fed-
eral Reserve’s view, the repurchase of mortgage
loans beyond the selling institution’s contractual
obligation is implicit recourse. Under the risk-
based capital rules, a repurchasing institution
would be required to maintain risk-based capital
against the entire pool or securitization.13 Insti-
tutions should familiarize themselves with these
guidelines before deciding to support mortgage
loan pools or buying back loans in default.

3070.3.2.6 Management Information and
Reporting

Reporting systems should allow management to
detect changes in the risk profile of its nontradi-
tional mortgage loan portfolio. The structure
and content should allow the isolation of key
loan products, risk-layering loan features, and
borrower characteristics. Reporting should also
allow management to recognize deteriorating
performance in any of these areas before it has
progressed too far. At a minimum, information
should be available by (1) loan type (for exam-
ple, interest-only mortgage loans and payment-
option ARMs); (2) risk-layering features (for
example, payment-option ARMs with stated
income and interest-only mortgage loans with
simultaneous second-lien mortgages); (3) under-
writing characteristics (for example, LTV, DTI,
and credit score); and (4) borrower performance
(for example, payment patterns, delinquencies,
interest accruals, and negative amortization).

Portfolio volume and performance should be
tracked against expectations, internal lending
standards, and policy limits. Volume and perfor-
mance expectations should be established at the
subportfolio and aggregate portfolio levels. Vari-
ance analyses should be performed regularly to
identify exceptions to policies and prescribed
thresholds. Qualitative analysis should occur
when actual performance deviates from estab-
lished policies and thresholds. Variance analysis

12. Refer to SR-02-16, dated May 23, 2002, Interagency
Questions and Answers on Capital Treatment of Recourse,
Direct Credit Substitutes, and Residual Interests in Asset
Securitizations and its attachment.

13. Refer to 12 C.F.R. 208 and 225, appendix A, III.B.3.
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is critical to the monitoring of a portfolio’s risk
characteristics and should be an integral part of
establishing and adjusting risk-tolerance levels.

3070.3.2.7 Stress Testing

Based on the size and complexity of their lend-
ing operations, institutions should perform sen-
sitivity analysis on key portfolio segments to
identify and quantify events that may increase
risks in a segment or the entire portfolio. The
scope of the analysis should generally include
stress tests on key performance drivers such as
interest rates, employment levels, economic
growth, housing value fluctuations, and other
factors beyond the institution’s immediate con-
trol. Stress tests typically assume rapid deterio-
ration in one or more factors and attempt to
estimate the potential influence on default rates
and loss severity. Stress testing should aid an
institution in identifying, monitoring, and man-
aging risk, as well as developing appropriate
and cost-effective loss-mitigation strategies. The
stress testing results should provide direct feed-
back in determining underwriting standards, prod-
uct terms, portfolio concentration limits, and
capital levels.

3070.3.2.8 Capital and Allowance for
Loan and Lease Losses

Institutions should establish an appropriate ALLL
for the estimated credit losses inherent in their
nontraditional mortgage loan portfolios. They
should also consider the higher risk of loss
posed by layered risks when establishing their
ALLL.

Moreover, institutions should recognize that
their limited performance history with these
products, particularly in a stressed environment,
increases performance uncertainty. Capital lev-
els should be commensurate with the risk char-
acteristics of the nontraditional mortgage loan
portfolios. Lax underwriting standards or poor
portfolio performance may warrant higher capi-
tal levels.

When establishing an appropriate ALLL and
considering the adequacy of capital, institutions
should segment their nontraditional mortgage
loan portfolios into pools with similar credit-
risk characteristics. The basic segments typi-
cally include collateral and loan characteristics,
geographic concentrations, and borrower quali-

fying attributes. Segments could also differenti-
ate loans by payment and portfolio characteris-
tics, such as loans on which borrowers usually
make only minimum payments, mortgages with
existing balances above original balances, and
mortgages subject to sizable payment shock.
The objective is to identify credit quality indica-
tors that affect collectibility for ALLL measure-
ment purposes. In addition, understanding char-
acteristics that influence expected performance
alsoprovidesmeaningful informationabout future
loss exposure that would aid in determining
adequate capital levels.

Institutions with material mortgage banking
activities and mortgage servicing assets should
apply sound practices in valuing the mortgage
servicing rights for nontraditional mortgages.
The valuation process should follow generally
accepted accounting principles and use reason-
able and supportable assumptions.14

3070.3.3 CONSUMER PROTECTION
ISSUES

While nontraditional mortgage loans provide
flexibility for consumers, the Federal Reserve is
concerned that consumers may enter into these
transactions without fully understanding the prod-
uct terms. Nontraditional mortgage products
have been advertised and promoted based on
their affordability in the near term; that is, their
lower initial monthly payments compared with
traditional types of mortgages. In addition to
apprising consumers of the benefits of nontradi-
tional mortgage products, institutions should
take appropriate steps to alert consumers to the
risks of these products, including the likelihood
of increased future payment obligations. This
information should be provided in a timely
manner—before disclosures may be required
under the Truth in Lending Act or other laws—to
assist the consumer in the product selection
process.

3070.3.3.1 Concerns and Objectives

More than traditional ARMs, mortgage products
such as payment-option ARMs and interest-only
mortgages can carry a significant risk of pay-
ment shock and negative amortization, neither
of which may be fully understood by consum-
ers. For example, consumer payment obliga-

14. See SR-03-4, dated February 25, 2003, Interagency
Advisory on Mortgage Banking and its attachment, which has
the same title.
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tions may increase substantially at the end of an
interest-only period or upon the ‘‘ recast’’ of a
payment-option ARM. The magnitude of these
payment increases may be affected by factors
such as the expiration of promotional interest
rates, increases in the interest-rate index, and
negative amortization. Negative amortization
also results in lower levels of home equity as
compared with a traditional amortizing mort-
gage product. When borrowers go to sell or
refinance the property, they may find that nega-
tive amortization has substantially reduced or
eliminated their equity in the property—even
when the property has appreciated. The concern
that consumers may not fully understand these
products is exacerbated by marketing and pro-
motional practices that emphasize potential bene-
fits without also providing clear and balanced
information about material risks.

In light of these considerations, communica-
tions with consumers, including advertisements,
oral statements, promotional materials, and
monthly statements, should provide clear and
balanced information about the relative benefits
and risks of these products, including the risks
of payment shock and of negative amortization.
Clear, balanced, and timely communication to
consumers of the risks of these products will
provide consumers with useful information at
crucial decision-making points, such as when
they are shopping for loans or deciding which
monthly payment amount to make. Such com-
munication should help minimize potential con-
sumer confusion and complaints, foster good
customer relations, and reduce legal and other
risks to the institution.

3070.3.3.2 Legal Risks

Institutions that offer nontraditional mortgage
products must ensure that they do so in a man-
ner that complies with all applicable laws and
regulations. With respect to the disclosures and
other information provided to consumers, appli-
cable laws and regulations include the following:

• Truth in Lending Act (TILA) and its imple-
menting regulation, Regulation Z

• Section 5 of the Federal Trade Commission
Act (FTC Act)

TILA and Regulation Z contain rules governing
disclosures that institutions must provide for
closed-end mortgages (1) in advertisements,

(2) with an application,15 (3) before loan con-
summation, and (4) when interest rates change.
Section 5 of the FTC Act prohibits unfair or
deceptive acts or practices.16

Other federal laws, including the fair-lending
laws and the Real Estate Settlement Procedures
Act (RESPA), also apply to these transactions.
Moreover, the Federal Reserve notes that the
sale or securitization of a loan may not affect an
institution’s potential liability for violations of
TILA, RESPA, the FTC Act, or other laws in
connection with its origination of the loan. State
laws, including laws regarding unfair or decep-
tive acts or practices, also may apply.

3070.3.3.3 Recommended Practices

Recommended practices for addressing the risks
raised by nontraditional mortgage products
include the following:17

3070.3.3.4 Communications with
Consumers

When promoting or describing nontraditional
mortgage products, institutions should provide
consumers with information that is designed to
help them make informed decisions when
selecting and using these products. Meeting this
objective requires appropriate attention to the
timing, content, and clarity of information pre-
sented to consumers. Thus, institutions should
provide consumers with information at a time
that will help consumers select products and
choose among payment options. For example,
institutions should offer clear and balanced prod-
uct descriptions when (1) a consumer is shop-
ping for a mortgage (such as when the consumer
makes an inquiry to the institution about a mort-
gage product and receives information about
nontraditional mortgage products) or (2) market-

15. These program disclosures apply to ARM products and
must be provided at the time an application is provided or
before the consumer pays a nonrefundable fee, whichever is
earlier.

16. The Board of Governors enforces this provision under
the FTC Act and section 8 of the Federal Deposit Insurance
Act. See the joint Board and FDIC guidance titled Unfair or
Deceptive Acts or Practices by State-Chartered Banks, March
11, 2004.

17. Institutions should review the recommendations relat-
ing to mortgage lending practices set forth in other supervi-
sory guidance from their respective primary regulators, as
applicable, including guidance on abusive lending practices.
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ing relating to nontraditional mortgage products
is provided by the institution to the consumer.
Clear and balanced information should not be
offered by the institution only upon the submis-
sion of an application or at consummation.18

The provision of such information would serve
as an important supplement to the disclosures
currently required under TILA and Regulation
Z, as well as other laws.19

3070.3.3.4.1 Promotional Materials and
Product Descriptions

To assist consumers in their product selection
decisions, promotional materials and other prod-
uct descriptions should provide information about
the costs, terms, features, and risks of nontradi-
tional mortgages (including information about
the matters discussed below).

Payment Shock. Institutions should apprise con-
sumers of potential increases in payment obliga-
tions for these products, including circum-
stances in which interest rates or negative
amortization reach a contractual limit. For exam-
ple, product descriptions could state the maxi-
mum monthly payment a consumer would be
required to pay under a hypothetical loan exam-
ple once amortizing payments are required and
the interest rate and negative amortization caps
have been reached.20 Such information also
could describe when structural payment changes
will occur (for example, when introductory rates
expire or when amortizing payments are re-
quired) and what the new payment amount
would be or how it would be calculated. As
applicable, these descriptions could indicate that
a higher payment may be required at other

points in time due to factors such as negative
amortization or increases in the interest-rate
index.

Negative Amortization. When negative amorti-
zation is possible under the terms of a nontradi-
tional mortgage product, consumers should be
apprised of the potential for increasing principal
balances and decreasing home equity, as well as
other potential adverse consequences of nega-
tive amortization. For example, product descrip-
tions should disclose the effect of negative am-
ortization on loan balances and home equity,
and could describe the potential consequences
to the consumer of making minimum payments
that cause the loan to negatively amortize. (One
possible consequence is that it could be more
difficult to refinance the loan or to obtain cash
upon a sale of the home.)

Prepayment Penalties. If the institution may
impose a penalty in the event that the consumer
prepays the mortgage, consumers should be
alerted to this fact and to the need to ask the
lender about the amount of any such penalty.

Cost of Reduced Documentation Loans. If an
institution offers both reduced and full docu-
mentation loan programs and there is a pricing
premium attached to the reduced documentation
program, consumers should be alerted to this
fact.

3070.3.3.4.2 Monthly Statements on
Payment-Option ARMs

Monthly statements that are provided to con-
sumers on payment-option ARMs should pro-
vide information that enables consumers to make
informed payment choices, including an expla-
nation of each payment option available and the
impact of that choice on loan balances. For
example, the monthly payment statement should
contain an explanation, as applicable, next to
the minimum payment amount that making this
payment would result in an increase to the con-
sumer’s outstanding loan balance. Payment state-
ments also could provide the consumer’s current
loan balance, what portion of the consumer’s
previous payment was allocated to principal and
to interest, and, if applicable, the amount by
which the principal balance increased. Institu-
tions should avoid leading payment-option ARM
borrowers to select a non-amortizing or nega-
tively amortizing payment (for example, through
the format or content of monthly statements).

18. Institutions also should strive to (1) focus on informa-
tion important to consumer decision making; (2) highlight key
information to make it more prominent; (3) employ a user-
friendly and readily navigable format for presenting the infor-
mation; and (4) use plain language, with concrete and realistic
examples. Comparative tables and information describing key
features of available loan products, including reduced docu-
mentation programs, also may be useful for consumers who
are considering the nontraditional mortgage products and
other loan features described in this guidance.

19. Institutions may not be able to incorporate all of the
practices recommended in this guidance when advertising
nontraditional mortgages through certain forms of media,
such as radio, television, or billboards. Nevertheless, institu-
tions should provide clear and balanced information about the
risks of these products in all forms of advertising.

20. Consumers also should be apprised of other material
changes in payment obligations, such as balloon payments.
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3070.3.3.4.3 Practices to Avoid

Institutions also should avoid practices that
obscure significant risks to the consumer. For
example, if an institution advertises or promotes
a nontraditional mortgage by emphasizing the
comparatively lower initial payments permitted
for these loans, the institution also should pro-
vide clear and comparably prominent informa-
tion alerting the consumer to the risks. Such
information should explain, as relevant, that
these payment amounts will increase, that a
balloon payment may be due, and that the loan
balance will not decrease and may even increase
due to the deferral of interest or principal pay-
ments. Similarly, institutions should avoid pro-
moting payment patterns that are structurally
unlikely to occur.21 Such practices could raise
legal and other risks for institutions, as described
more fully above.

Institutions also should avoid such practices
as (1) giving consumers unwarranted assurances
or predictions about the future direction of inter-
est rates (and, consequently, the borrower’s future
obligations); (2) making one-sided representa-
tions about the cash savings or expanded buying
power to be realized from nontraditional mort-
gage products in comparison with amortizing
mortgages; (3) suggesting that initial minimum
payments in a payment-option ARM will cover
accrued interest (orprincipal and interest) charges;
and (4) making misleading claims that interest
rates or payment obligations for these products
are ‘‘fi xed.’’

3070.3.3.5 Control Systems

Institutions should develop and use strong con-
trol systems to monitor whether actual practices
are consistent with their policies and procedures
relating to nontraditional mortgage products.
Institutions should design control systems to
address compliance and consumer information
concerns as well as the safety and soundness
considerations discussed in this guidance. Lend-
ing personnel should be trained so that they are
able to convey information to consumers about
product terms and risks in a timely, accurate,
and balanced manner. As products evolve and
new products are introduced, lending personnel

should receive additional training, as necessary.
Lending personnel should be monitored to deter-
mine whether they are following these policies
and procedures. Institutions should review con-
sumer complaints to identify potential compli-
ance, reputation, and other risks. Attention should
be paid to appropriate legal review and to using
compensation programs that do not improperly
encourage lending personnel to direct consum-
ers to particular products.

With respect to nontraditional mortgage loans
that an institution makes, purchases, or services
using a third party, such as a mortgage broker,
correspondent, or other intermediary, the institu-
tion should take appropriate steps to mitigate
risks relating to compliance and consumer infor-
mation concerns discussed in this guidance.
These steps would ordinarily include, among
other things, (1) conducting due diligence and
establishing other criteria for entering into and
maintaining relationships with such third par-
ties, (2) establishing criteria for third-party com-
pensation designed to avoid providing incen-
tives for originations inconsistent with this
guidance, (3) setting requirements for agree-
ments with such third parties, (4) establishing
procedures and systems to monitor compliance
with applicable agreements, bank policies, and
laws, and (5) implementing appropriate correc-
tive actions in the event that the third party fails
to comply with applicable agreements, bank
policies, or laws.

3070.3.4 APPENDIX (TERMS USED IN
THIS DOCUMENT)

Interest-Only Mortgage Loan. An interest-only
mortgage loan refers to a nontraditional mort-
gage in which, for a specified number of years
(for example, three or five years), the borrower
is required to pay only the interest due on the
loan, during which time the rate may fluctuate
or may be fixed. After the interest-only period,
the rate may be fixed or it may fluctuate based
on the prescribed index and payments, including
both principal and interest.

Payment-Option ARM. A payment-option ARM
is a nontraditional adjustable-rate mortgage that
allows the borrower to choose from a number of
different payment options. For example, each
month, the borrower may choose a minimum
payment option based on a ‘‘ start’’ or introduc-
tory interest rate, an interest-only payment option

21. For example, marketing materials for payment-option
ARMs may promote low predictable payments until the recast
date. Such marketing should be avoided in circumstances in
which the minimum payments are so low that negative amor-
tization caps would be reached and higher payment obliga-
tions would be triggered before the scheduled recast, even if
interest rates remain constant.
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based on the fully indexed interest rate, or a
fully amortizing principal and interest payment
option based on a 15- or 30-year loan term, plus
any required escrow payments. The minimum
payment option can be less than the interest
accruing on the loan, resulting in negative amor-
tization. The interest-only option avoids nega-
tive amortization but does not provide for prin-
cipal amortization. After a specified number of
years, or if the loan reaches a certain negative
amortization cap, the required monthly payment
amount is recast to require payments that will
fully amortize the outstanding balance over the
remaining loan term.

Reduced Documentation. Reduced documenta-
tion is a loan feature that is commonly referred
to as ‘‘ low doc/no doc,’’ ‘‘ no income/no asset,’’
‘‘ stated income,’’ or ‘‘ stated assets.’’ For mort-
gage loans with this feature, an institution sets
reduced or minimal documentation standards to
substantiate the borrower’s income and assets.

Simultaneous Second-Lien Loan. A simulta-
neous second-lien loan is a lending arrangement
where either a closed-end second lien or a home
equity line of credit (HELOC) is originated
simultaneously with the first-lien mortgage loan,
typically in lieu of a higher down payment.
3070.3.5

3070.3.5 INSPECTION OBJECTIVES

1. To ascertain if the banking organization22

has adequate risk-management processes,
policies, and procedures to address the risk
associated with its nontraditional mortgage
loans.

2. To evaluate whether the banking organiza-
tion’s nontraditional mortgage loan terms
are supported by a disciplined analysis of
its potential exposures versus the mitigating
factors that ensure that risk levels are ad-
equately managed.

3. To determine if the underwriting standards
for nontraditional mortgage loans comply
with the Federal Reserve’s real estate lend-
ing standards and appraisal regulations and
associated guidelines.

4. To evaluate whether the banking organiza-
tion’s management carefully considers and
appropriately assesses and mitigates the risk
exposures created by the nontraditional mort-
gage loans by ensuring that—
a. its loan terms and underwriting stan-

dards are consistent with prudent lending
practices, including consideration of a
borrower’s repayment capacity;

b. its nontraditional mortgage loan prod-
ucts have strong risk-management stan-
dards, capital levels commensurate with
the risk, and an allowance for loan and
lease losses that reflects the collectibility
of the portfolio; and

c. its consumers have sufficient informa-
tion to clearly understand the loan terms
and associated risks prior to making a
nontraditional mortgage loan product
choice.

5. To determine if the banking organization
has borrower qualification criteria that
include an evaluation of a borrower’s repay-
ment capacity and ability to repay the debt—
the full amount of the credit extended, includ-
ing any balance increase that may accrue
from negative amortization—by the final
maturity date at the fully indexed rate.

3070.3.6 INSPECTION PROCEDURES

Risk Mitigation

1. Assess the banking organization’s manage-
ment procedures to mitigate the risk created
by nontraditional mortgage products. Deter-
mine that—
a. underwriting standards and terms are

consistent with prudent lending prac-
tices, including consideration of each
borrower’s repayment capacity;

b. products are supported by strong risk-
management standards, capital levels that
are commensurate with their risk, and an
allowance for loan and lease losses that
reflects the collectiblity of the portfolio;
and

c. borrowers have sufficient information to
clearly understand the terms of their loans
and their associated risks.

Underwriting Standards

1. Determine if the banking organization’ s
underwriting standards—
a. address the effect of a substantial pay-

22. Going forward in this section (for bank holding com-
pany inspection purposes) ‘‘ banking organization’’ refers to
the bank holding company and its nonbank subsidiaries that
are supervised by the Federal Reserve System.
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ment increase in the borrower’s capacity
to repay when loan amortization begins,

b. comply with the Federal Reserve’s real
estate lending standards and appraisal
regulations and associated guidelines, and

c. require that loan terms are based on a
disciplined analysis of potential expo-
sures and mitigating factors, which will
ensure that risk levels remain manageable.

2. Verify that the banking organization’s non-
traditional mortgage loan qualification stan-
dards recognize the potential impact of pay-
ment shock (particularly for borrowers with
high loan-to-value ratios, high debt-to-
income ratios, and low credit scores).

3. Ascertain that the analysis of a borrower’s
repayment capacity include—
a. an evaluation of the borrower’s ability to

repay the debt by final maturity at the
fully indexed rate, assuming a fully amor-
tizing repayment schedule;

b. a repayment schedule that is based on
the initial loan amount plus any balance
increase that may accrue from a negative
amortization provision; and

c. avoiding an overreliance on credit scores
as a substitute for income verification or
reliance on the sale or refinancing of the
property (pledged as collateral) when
amortization begins.

4. Determine whether originated or purchased
mortgage loans that combine nontraditional
features (such as interest-only loans with
reduced documentation and second-lien
loans) have mitigating factors (that is, higher
credit scores, lower LTVs and DTI repay-
ment ratios, significant liquid assets, mort-
gage insurance, or other credit enhance-
ments) that support the underwriting
decisions and the borrower’ s repayment
capacities.

5. Verify that the banking organization has
clear loan underwriting policies governing
the use of—
a. reduced documentation of the borrow-

er’s financial capacity (for example, non-
verification of reported income when the
borrower’s income can be documented
based on recent W-2 statements, pay
stubs, or tax returns),

b. minimal or no owner’s equity for second-
lien home equity lines of credit (such
loans generally should not have a pay-
ment structure allowing for delayed or
negative amortization without other sig-
nificant risk-mitigating factors),

c. introductory interest rates (banking orga-
nizations should minimize the likelihood

of disruptive early recastings and extraor-
dinary payment shock when setting
introductory rates),

d. subprime lending (adherence to the inter-
agency guidance on subprime lending),23

and
e. non-owner-occupied investor loans (quali-

fications should be based on the borrow-
er’s ability to service the debt over the
life of the loan, which would include a
combined LTV ratio that considers nega-
tive amortization and sufficient borrower
equity, and continuing cash reserves).

Portfolio and Risk-Management Practices

1. If the banking organization originates or
invests in nontraditional mortgage loans,
determine if more robust risk-management
practices have been adopted to manage the
exposures.
a. Verify that there are appropriate written

lending policies that have been adopted
and are being used and monitored, speci-
fying acceptable product attributes, pro-
duction and portfolio limits (growth and
volume limits by loan type), sales and
securitization practices, and risk-
managementexpectations (acceptable lev-
els of risk).

b. Determine if enhanced performance mea-
sures have been designed and if there is
management reporting that provides an
early warning for increasing risk.

c. Find out if the appropriate ALLL levels
have been established that consider the
credit quality of the portfolio and the
conditions that affect collectibility.

d. Evaluatewhetheradequatecapital ismain-
tained at levels that reflect portfolio char-
acteristics and the effect of stressed eco-
nomic conditions on collectibility.

e. Determine if capital is held commensu-
rate with the risk characteristics of the
banking organization’ s nontraditional
mortgage loan portfolios.

2. If the banking organization has concentra-
tions in nontraditional mortgage products,
determine if there are—
a. well-developed monitoring systems and

risk-management practices, which moni-
tor and keep track of concentrations in

23. See SR-01-4 and SR-99-6.
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key portfolio segments, such as by loan
type, third-party originations, geographic
area, and property occupancy status, and

b. systems that also monitor key portfolio
characteristics: non-owner-occupied
investor loan and loans with (1) high
combined LTV ratios, (2) high DTI
ratios, (3) the potential for negative am-
ortization, (4) credit scores of borrowers
that are below established thresholds,
and (5) risk-layered features.

3. Determine if the banking organization has
adequate quality controls and compliance
and audit procedures that focus on mort-
gage lending activities posing high risk.
a. Determine if the banking organization

has strong internal controls over accruals,
customer service, and collections.

b. Verify that policy exceptions made by
servicing and collections personnel are
carefully monitored and that practices
such as re-aging, payment deferrals, and
loan modifications are not inadvertently
increasing risk.

c. Find out if the quality control function
regularly reviews (1) a sample of nontra-
ditional mortgage loans from all origina-
tion channels and (2) a representative
sample of underwriters confirming that
underwriting policies are followed.

4. Bank oversight of third-party originators—
a. determine if the banking organization

has strong systems and controls in place
for establishing and maintaining relation-
ships with third-party nontraditional mort-
gage loan originators, including proce-
dures for due diligence, and

b. find out if the oversight of third-party
mortgage loan origination lending prac-
tices includes monitoring the quality of
originations (that is, the quality of origi-
nation sources, key borrower characteris-
tics, appraisals, loan documentations, and
credit repayment histories) so that they
are reflective of the banking organiza-
tion’s lending standards and in compli-
ance with applicable laws and regulations.

5. Determine if the banking organization’ s
risk-management practices are commensu-
rate with the nature, volume, and risk of its
secondary-market activities.
a. Find out if there are comprehensive for-

mal strategies for managing the risks
arising from significant secondary-
market activities.

b. Ascertain if contingencyplanning includes
how the banking organization will respond
to a decline in loan demand in the sec-
ondary market.

c. Determine if there were any repurchases
of defaulted mortgages and if the bank-
ing organization complies with its risk-
based capital guidelines.

6. Evaluate the appropriateness of manage-
ment information and reporting systems for
the level and nature of the banking organi-
zation’s mortgage lending activity.
a. Verify that the reporting allows manage-

ment to detect changes in the risk profile,
or deteriorating performance, of its non-
traditional mortgage loan portfolio.

b. Determine if management information is
reported and available by loan type, risk-
layering features, underwriting charac-
teristics, and borrower performance.

c. Find out if—
1) portfolio volume and performance are

tracked against expectations, internal
lending standards, and policy limits;

2) volume and performance expecta-
tions are established at the subportfo-
lio and aggregate portfolio levels;

3) variance analyses are regularly per-
formed to identify exceptions to poli-
cies and prescribed thresholds; and

4) qualitative analyses are performed
when actual performance deviates
from established policies and
thresholds.

7. Determine if the banking organization, based
on the size and complexity of its lending
operations, performs sensitivity analysis on
its key portfolio segments to identify and
quantify events that may increase its risks
in a segment or the entire portfolio.

8. Verify that the scope of the sensitivity analy-
sis includes stress tests on key performance
drivers such as interest rates, employment
levels, economic growth, housing value fluc-
tuations, and other factors beyond the bank-
ing organization’s immediate control.

9. Find out if the stress testing results provide
direct feedback for determining underwrit-
ing standards, product terms, portfolio con-
centration limits, and capital levels.

10. Determine if the banking organization has
established an appropriate ALLL for the
estimated credit losses and commensurate
capital levels for the risk inherent in its
nontraditional mortgage loan portfolios (con-
sidering the higher risk of loss posed by the
layered risks).

11. If the banking organization has material
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mortgage banking activities and mortgage
servicing assets—
a. evaluate whether sound practices were

applied in valuing the mortgage servic-
ing rights for its nontraditional mort-
gages and

b. ascertain if the valuation process fol-
lowed the nontraditional mortgage and
other interagency guidance and gener-
ally accepted accounting principles, and
whether reasonable and supportable
assumptions were used.
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