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DEPARTMENT OF THE TREASURY
I nternal Revenue Service
26 CFR Part 1
TD 9184
RI' N 1545- BC71
Real Estate Mrtgage | nvestnent Conduits
AGENCY: Internal Revenue Service (IRS), Treasury.
ACTI ON:  Final Regul ation.
SUWARY: This docunment contains final regulations relating to
the application of the unified partnership audit procedures to
di sputes regardi ng the ownership of residual interests in a Real
Estate Mdrtgage Investnment Conduit (REM C). These regul ations
will affect taxpayers that invest in REM C residual interests.
DATES: These regul ations apply after Decenber 31, 1986.
FOR FURTHER | NFORVATI ON CONTACT: Arturo Estrada, (202) 622-
3900(not a toll-free nunber).
SUPPLEMENTARY | NFORVATI ON:
Backgr ound

This regul ation anends 26 CFR Part 1 under section 860F of
the Internal Revenue Code (Code) relating to the application of
the unified partnership audit procedures of subchapter C of
chapter 63 of the Code to REM Cs and the hol ders of residua

interests. Section 860F(e) provides that a REMCis treated as



a partnership (and hol ders of residual interests in that REMC
shall be treated as partners) for purposes of subtitle F of the
Code, which includes the unified partnership audit procedures.
The taxabl e income of a holder of a REM C residual interest is
determi ned under the REM C provisions of part |V of subchapter
M which require the holder to take into account its daily
portion of the REM C s taxable inconme or net |oss for each day
during the taxabl e year on which the holder holds its interest.
Section 860C(a)(1). The provisions of subchapter Krelating to
the determ nation of the taxable inconme of a partnership and its
partners do not apply to REM Cs or the holders of REM C residua
interests. Section 860A(a).

Questions have arisen regarding whether the identity of the
hol der of a REM C residual interest is treated as a partnership
item for purposes of the unified partnership audit procedures.
Questions al so have arisen regarding the applicability of the
uni fied partnership audit procedures when a determnation is
made under the REM C regul ations to disregard certain transfers
of REM C residual interests and continue to treat the transferor
as the holder of the transferred REM C residual interests. See
881. 860E- 1(c) and 1. 860G 3.

The I RS and Treasury Departnent have determ ned that the

identity of a holder of a REMC residual interest is nore



appropriately determ ned at the residual interest hol der | evel
than at the REMC entity |evel.
Expl anati on of Provisions

The regul ati ons provide that the determ nation of the
identity of a holder of a REMC residual interest is not a
partnership itemfor purposes of the unified partnership audit
procedures as applied to REM Cs, whether or not such
determi nation involves the application of a disregarded transfer
rule. Unlike the identity of a partner in a partnership subject
to subchapter K, the identity of the holder of a REM C resi dual
i nterest does not affect the calculation of the REMC s taxable
i ncone or net |oss.

Ef fective Date

These regul ations apply after Decenber 31, 1986. See
81. 860A-1(b) (1) (ii).
Speci al Anal yses

It has been determned that this Treasury decision is not a
significant regulatory action as defined in Executive O der
12866. Therefore, a regulatory assessnment is not required. It
al so has been determ ned that section 553(b) of the
Admi ni strative Procedure Act (5 U.S.C. chapter 5) does not apply
to these regul ations, and because these regul ati ons do not
i mpose a col lection requirenent on snmall entities, the

Regul atory Flexibility Act (5 U S.C. chapter 6) does not apply.



Therefore, a Regulatory Flexibility Analysis is not required.
Pursuant to section 7805(f) of the Code, this Treasury deci sion
has been submtted to the Chief Counsel for Advocacy of the
Smal | Busi ness Admi nistration for conment on its inpact on snall
busi nesses.
Drafting Information

The principal author of these regulations is Arturo Estrada
O fice of the Associate Chief Counsel (Financial Institutions
and Products). However, other personnel fromthe IRS and
Treasury Departnent participated in their devel opnment.
Li st of Subjects in 26 CFR Part 1

| ncone taxes, Reporting and recordkeeping requirenents.
Amendnents to the Regul ations

Accordingly, 26 CFR part 1 is anmended as
foll ows:
PART 1--1NCOVE TAXES

Paragraph 1. The authority citation for part 1 is anmended
by adding an entry in nurerical order to read, in part, as
fol | ows:

Authority: 26 U S. C. 7805 * * *

Section 860F-4 issued under 26 U S C. 860G e) and 26 U.S. C
6230(K) . ***

Par. 2. In 81.860F 4, paragraph (a) is anmended by adding a

sentence at the end of the paragraph to read as foll ows:



81.860F-4 REM C reporting requirenents and other adm nistrative

rul es.
(a) *** The identity of a holder of a residual interest in

a REMCis not treated as a partnership itemwith respect to the



REM C for purposes of subchapter C of chapter 63.
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Mark E. Matthews

Deputy Conmm ssioner for Services and Enforcenent.

Approved: February 15, 2005

Eri c Sol onpbn

Acting Deputy Assistant Secretary of the Treasury (Tax Policy).



