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- BY HA D & FACSIMILLE

“Mr. Donald Clark

‘Secretary R Ll
Federal Trade Commrssncn o
6™ & Penn. Ave., N.W.; Room 159

Washrngton, D. 0 20580 S

FIE Supplemental Petmon flled pursuant to 16 CFR §1 25
_Regarding Portions of the Amendments to the Te, m’arketmg ]
Sales Rule 16 CFR Part 310. T o o

Dear Mr. Clari:

_ Irrespectrve of the outcome of the motion for prehmrnary rnjunctron frled by -
" us on behalf of The Direct Marketrng Assaciation (“The DMA”) and other chents
which is pending before the U.S. District Court for the Western’ Dlstrlct of
‘Oklahoma,* we submit on behalf of The DMA, and its. members, this |
' supp!emental petmon requesting that the Federal Trade Commission: :
_stay until October 1,.2003, the date by whrch it w1ll requrre full [o! mplra “'e wrth

o The current comphance date for the abovereferenced prov;srons ofthe
Abandoned Call Hule is March 31 2003 On March 14, 2003, the FTC extended '

' U.S. Security etal, v. FT C. No. GlV 03-122—W (W. D. Ok) The mot!on seeks -
- from the Court a stay of the effectiveness of the requnrements of § 310. 4(b)(1)(|v)
~ (“Abandoned Call Rule”) and § 310.4(a)(6)(i). (“Free-to-Pay/Preacqurred Account

. Hule”) of the Telernarketmg Sales Rule (“TSH") : _ ,
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: Secretary

untrl October 1 2003 “the date by whlch it will requrre full complrance wrth the .
call recording provision of the abandoned call safe harbor” to the Abandoned Call
- - Rule, and the safe harbor’s record keeping provision “to the extent thatit would
- .. require record keeping to document the use of a recorded message in instances
.. of call abandonment.” On the basis of the administrative record and other.
~ - information before it at that time, the FTC specrfically declined to stay the other -
- provisions of the safe harbor. This partial extension of compliance, and denial, =
was issued in response to The DMA’s petrtron of February 27 2003 and other -
petmons S _ o -

R Followrng today's hearrng in- Oklahoma Clty, FT C’s httgatron counsel
- " indicated that the information in the affidavits attached fo the Plaintiffs’ Reply -
- - Brief in Support of Plaintiffs’ Motion for Preliminary Injunction filed with the U. S
' District Court yesterday was not information that was before the FTC wheniit.
‘made its March 14 decision. Attached to this letter are copies of the relevant
affidavits. Although we believe that this issue was before the FTC, we.are
- pleased to file this supplemental petition wrth attachments to enable the FTC to
‘ -consrder these specrf' ic afﬁdavrts : , R . S

N As the attached aff‘ davrts make clear, the 3% abandonment rate provaston
- of the safe harbor cannot be met by next Monday, March 31, 2003. Therefore, -
on the basis of this supplemental petition, the DMA renews its request that the
' 3% abandonment rate provision of the Abandoned Call Rule_ and the related
. record keepmg provrsron, be stayed until October 1, 2003 . :

. The affidavits of predictrve dlaler manufacturers make clear that the vast
- ‘majority of predictive dialers currently in use cannot be quickly adjusted to :
achieve a 3% rate of abandoned calls. Costsllo Aff. §'3; Fischer Supp:Aff. 1]1] 6 ‘
- 77 Kelly Aff. 1 4. Almost all predictive dialing equipment that is"already inuse = .
© _ mustbe replaced or substantially overhauled to comply with the Final Ftule. Kelly '
Aff. 14. Thisis because maost existing predictive dialer technology g .
manufactured to measure abandoned calls based on a'different measurement
-~ - than the definition of the term in the TSR. Brubaker Supp. Aft. 11'6; 7; Gostello j
-~ Aff. 114; Kelly Aff. 115,6. Indeed, one company’s experience has shown that-
- _evenifits existing equipment is set to a 1% or 2% Tate, the lower settings are: strll
- resulting in abandonment rates of 4 t0'5% underthe FTC standard. Irubaker
" Supp. Aff..1 7. Even if all tisers of predictive dialers order the necessary new.
- equipment on the day the TSR was published, “it would not be possible for all
© usersto. obtaln [the] new equrpment before the eflectrve date of the TSR Kelly
- Aff. 1] 10 o _ ;

: ln fact the addrtronal hardware and software necessary to provrde the
}functronalrty that allows leaving a recorded voice message under the safe harbor
- whtch the FTC has stayed unttl October 1 2003 is the Very same equrpment

T SWASHI:3741471.1 B/25/03 -
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that would allow the predlct!ve dialers to achreve a 3% abandoned callate. -
- Costello Aff. 15. Thus, the FTC has stayed the requirement for leaving.recorded
- messages until October 1 but has not stayed the 3% abandoned call rate, when
. infact the same equupment wm be needed to comply wrth both of these
o requrrements Ad. : . . . R

K the FI'C needs addltlonal time to con5|der thls supplemental petmon we
"are prepared to request that the U.S. District Court refrain from ruling on our
~ motion until the FTC has made its decision on this supplemental petition — -
*  provided that, prior to March 31, 2003, the FTC stays enforcement of the ‘
Abandoned Call Rule and the Free-to-Pay/Preacqmred Account Rule untilone
. week aftar the FTC makes its decision on this supplemental petition. This would
~ - provide additional time for the FTC to respond to-this supplemental petition and .
" time for the Court to then decide the pending motion to stay the Abandoned Call
' Rule (assuming that such stay motion is not resolved by this supplemental
o petltron) and the Free—to-Pay/Preacquxred Account Rule

We appreciate your consuderatlon of this petmon and would be pleased to
- address any questions that arise as the FTC considers this supplemental
petition, as well as our offer to advise the Court of the impact upon Plaintiffs ~ -
motion for preliminary injunction of any short-term stay that the FTC may grant.
- pending its decrsron on the petrtron : o , .

v Hespectfully submntted

m‘ |

- Douglas H. Green
--On Behalf of The Direct
- Marketing Assaciation

 Enecs.

| -WASHI:3741471.v1 B/25/03
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N THE UNITED STATES msnucr conm: FOR THE
WESTERN DISTRICT OF OKLAHOMA S

- @ Us. SECURITY, an Oklahoma
’ corporaﬂon, ' :

o (2) CHAR’.I.‘ERED BENEFIT SERVICES
“INC. anmmms corporatxon, e

3 GLOBAL CONTACT snnvxcxs mc 2

o Delaware corporatlon-

(4) INFOCISION MANAGEMENT -
CORPORATION a Delaware corporaﬂom '

. 5) DIRECT MARKETING ASSOCIATION
INCORPORATED, a New York non-proﬁt
} nssncumon, o ’

| __Plainﬁﬁ‘s, s
Y. ‘ ) .
‘FEDERAL TRA)E COMMISSION

A Defendant.

C'a,.é.e No. 03-122_w -

AFFIDAVIT OF KATHLEEN M KELLY

I, KATHLEEN M KBLLY do hereby attest as follows-

1. I am over 18 years of age and am competcnt to prov1de this Aiﬁdawt The statements’i

‘ Ajoontamed in tlns Aﬂidavn are based on my personal knowledge

' 2 I am the Clnef Exccutxve Ofﬁcer of TeleDn'ect Intematmnal, Inc. (“’I‘eleDlrect”)

: hcadquattered in Scottsdale Arizona, TeleDu'ect manufactures predlctwc dxaler eqmpment

: {Predlcuve dlalcxs are the pmnary tclcphonc tcchnology nsed by busmesses that engage m -

o telemalkehng TeleDn'ect sells its predlchve dlaler eqmpment to himdreds of dxﬂ'erent

customcrs in a Vancty of mdustnes

| DC3:94603v.3
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B 3 The Federal Trade Comnnssion s amended Telemarkenng Sales Rnle (“TSR”) .

- § unposes new reqmrements on the use of predrcnve dtalers. The TSR reqmres that the seller or

E ) V telemarketer employ technology that ensures abandonment of no more than three percent ot‘ all

a - operator thhm two seconds of the completlon of the called-p_:'

5 '.calls answered by a hve person, measured per day per callmg campalgn. As I understand fhe

_7 TSR, a call is eonsndered “abandoned” 1f the call i 1s exther drscormected t'\connected to a lwe ‘ ,‘

s greetmg

' 4 The great majonty of the predtcttve dxaler eqmpment tbat has been manufacnm:d by '

| 'TeleDneet is str]l operanonal and bemg used by telemarketers Predlctxve draler eqmpment
'- typtcally fum:uons for a long penod of trme and does not need to. be replaced Predlcnve dxalmg

- eqmpment that is older than two years (“exrstmg eqmpment ), however must be replaced w1th

o new equrpment and sofcware in order to comply wnh the TSR.

. 5. The exrstmg eqmpment measures the abandomnent rate by dmdmg the abandoned
| calls by the total number of calls that the maohme makes The total number of calls for purposes
of detenmnmg the abandoned rate nsmg the exxstmg eqmpment melndes all calls generated by

' the eqmpment, whether they resnlt m a busy s:gnal no answer an answer by an answermg

- maclnne or v01ee marl or are connected to a hve person Thus, for example, if the machmc is set

o ‘to make 1,000 ealls 1t lcnows that tt can abandon 30 calls to aclneve a three percent abandonment '

. DC3:94603v3

B rate (the eomplex algontbm in the soﬂ;ware does not functton tlns snnply, but tlus example |

| demonstrates the end result no more than 30 calls can be abandoned m the penod of ume o
-' | | ‘measmed) 7 : -
L 6. The TSR, however only connts the number of oalls answered by a lwe person for .
R purposes of determmmg the abandonment rate. Thus, cal]s are not counted that result in busy :

. s1gnal no answer, an answer by an answenng maclune or r voice matl For example, 1f out of tbe
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o thousand cal]s the maclnne makes it only conneets wrth 500 hve customers (beeause of ont-of- o
"semce numbers in the hst, busy signals, unanswered calls and calls answered by answenng
o _machmes aud vexce mall), then the 30 abandoned caJ]s that the exrstmg eqmpment thmks that it | ;~ o
o can. make wxlI result m a six percent abandonment rate under the TSR’s deﬁnmon. Thns settmg-x
i .the exrstmg equlpment for a three pencent nbandomnent rate wrll hkely result in an abandonment'
S :A | rate under the TSR’s deﬁmtron of greater than three percent. Bven choosmg a settmg lower than_:'. o
. three percent (e g one or two percent) w1th the exrsting software would not eonsxstently yneld a . |
E TSR abandonment rate of three percent or lower With the exarnple above, :f the exlstmg
Veqmpment were set at ane percent, then 10 calls could be abandoned If 500 calls are connected
- K to a live person, this would produce an abandoned rate of two peroent. But, if 300 calls are. |
eonnected the abandonment rate would be an nnpermxssible 3 33% It 1s mpossible for the. -
| , exxsnng eqmpment to make tbe caleulat:on based on tbe number of ealls answered by a lwe
person. ,A o | Lo
o 7 The only way for a user of elustmg cqmpment to obtam an abandonment rate 4of tbree - o
B | percent as deﬁned in the TSR wou]d be to set the predlcnve dlalmg eqmpment to 2 zZero percent G
. abandonment rate Thrs would elnnmate ennrely the unlxty and eﬁicxencxes that reenlt from |

| ;_predrctxve dmlers and eﬁccﬁ"d}' rendenng meamngless the FTC’s allowance of uptoa three - .'

o percent abandoned ratea » c

8 _f_It 1symy understandmg that.most Ofthe predlctwe dl alers pro duc ed oy o ther D

- '_ | manufacturers currently bemg used by telemarketers also measure. ab:mdoned ealls dlfferenrly
. "ithan TSR’s deﬁmtmn of abandoned calls | -
9 Altmns thc soﬁwnre and hardware in the exrstmg predlcnve dxaler eqmpment to o

o :measm‘e the abandonment rate eonsrstently w1th the TSR’s deﬁmtxon of abandoned calls is not a - -

| Doassd
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- ﬁpracncal altematwe for users of prechcuve dlalers Undertakmg such alteratwns would be hlghly |
| ) ".comphcated glven the wnstrams of the oldcr vcrsxons of predlctlvc dlalm' soﬂwaxe and is
" thereforecostprohiblttvc A B b ot A
| | 10 In order to complywﬁh thenew mle, therefore, it 1s my understaudmg that users of _ '

prcdwtwe dxalers across the mdustry (1 e., customers of Telerrect and those who use other : A

L . ‘systems) wxll have to obtain eqmpment thh new: software that is capable of mcasunng

N abandonmcnt rates as deﬁned m the TSR It is my further understandmg that even 1f users of

in the Fedeml Regxster that it would not be possible for a]l users to obtam new. e‘lulpment b efore | -. .

.»"theeﬁ'ectxvedatcoftheTSR. R . -
: /4,2 ﬂ dayofMarch 2003 S | L

 Datedat_

"Dazs_mx'z L
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mmummnsumsnmmcrcomwmnm
- WES’I’ERND!S’I‘RI(?I‘OFOKIAHOI\IA o

a)u.s.szcunmr nnOklahoma
- corporation; - _

r"(z)cnmmmnmm'rsmv:cns, i
B mc.anllllmiccorpomﬁon-}. R e

) GLOBAL CONTACT SERVICES, INC.,
‘ Dnlnwam corporaﬂom o _

- " (4)INFOCISIONMANAGEMENT
o CORPORA:!‘ION,aDehwnncorpornﬁon

&b DIREC’I'MARKBI‘DIGASSOCIATION,
. INCORPORATED,nNew York nm-pmﬂt
mnmmmn COMMISSION, R B

| Défendant.

AFFIDAVIT OF RICHARD COS’I‘ELLO -

I RICHARD COSTELLO do hereby aﬁeu as follows _
g 1 Tam over 18 yoars of age nnd am competent to pmvlde this Afﬁdavit The statements -
' ) ' canmmed in this Afﬁdavxt are bnsed ou my pmonal‘ knowledge.

e iﬁ - - : nd'ok}ﬁh S % I isa#@ba’. .

A imtﬁcmaidmtox.&mcai,h"’

‘ lcader in provxding eomact center so!utxons to improve "f‘cﬁﬁt}' and enhanoe busmees oo

e comnnnncaﬂon. Amcat isa ma.nufacmwr of pmdictivc dialcr eqnipmmt. u.s: Secuuty, wh:cb I

~WASHIS740095 9y,
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_ "l‘mdm"-mdiﬂaplninﬂffmtbaabovecaptlonedlawsmt.lsacustomu'ofAmcatanduses k N "
o prcdlchvedmlmmmnfacumdbyAmcat S R
_ 3 OverlGOOAmcatmanufacmmdpredicmedialmhavcbeendcpxm Ofthese
FA | : mdwuvedwlm onlyahandﬁﬂofﬂtemostmcenﬂydcployed mcapabloofachievmgm g
f“b“mwmm°f3%”dﬂﬁﬂedbymeMMeCmnisﬂm 3("Fl'C")so-calIed
: “abandoned call™ s issve on Yamuary 29, 2003, U-s-smtydmﬂotposmoneofﬂme f
. 4 TheAmea:pm&cuvedmlmmhmmgcmhﬁﬂ}- ”
‘tha Amcat predicdvo dlalcm wﬂl not pmduce mcoxdaxeqmmdtnindicmaS% abmdonedmm )

o &8 defined b'y the FTC. This is because the FIC has discmtely def‘ned how abandnned calla am
o Ttus deﬂmtion

, v.ﬁ mcnsurcd as calls anawetnd by hvc pmona that m dxxconnected or “_x . ,1 pex
' is dxffcrent than the predictwe d:al:r mdustry 8 standard. mc!udmg cquipment manufactured by
| Amca:. that mcnaums abnndoned calla 83 R pmntaga of all calls made, not Just those thnt are 2l
_ nnswctcd by lxvc pcrsons As a result, the vast majonty of the pmdicﬁve dxulm inuseby ;
o telemarkctcm are not capable of complymg with the abandcncd call rule’s reqmmment that
L mlemarketers kcep records nhowmg comphancc thh thc new 3% abandonment limit, )
.' s, For many of the Amcat prcdlcﬁva dialers, mcludmg thosc cun'ently in use by our
R customer U.S: Sccarity, to achicvea 2% sbandoned call rate, additional hardwase and software
jf;wm necd ho be added to d'xc eqnipment that contains dzg:tized fcumrcs 'I'hia hatdwm in the very |
“same eq:.iﬂmsnt that wi.! pmv'd. sh.. Mummy zh_t allows the lmmg ofmsordgd voice
| ,. me&'mg&n, areqmmmcnt also conmmed in thc so-called safc harbor' to the abandoned call mle. - -
o | _ I “ﬂdmmd- howcvcr. thntﬂxeFl‘C has staycd the effcctzve daze ofthm component oftba L |
L 5 abandoned call mle thc reqmmen: to Joave a racotdad mmage whcn a telcmarkeﬁng call is -

L =WASHISMOSSSY
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- abmdancd toOctober 1 2003 moﬂiu'wordx thal’l‘Chas glvcu an extcnmon nnul October 1
for Ia:mng xecord@d msaagaa, but not achwwng ths 3% abmdoned mee, whan in fact, the same
exact eqmpmcm nwds 0 be installad m ordcrto cemply with both of these new xcquunmcms

i U declare tmderpenaltyof pejury that the fo:cgomg:s true amlcorrect. :

 Richard Costollo f

o Exowsd _E 23

| -WASHISTA0685Y .
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mmmmsmmsmsmcrcoummxm,. L
wmmmsmcroromom o

| .(l)U.S.SECURlTY anOklalwm
' corporation; |

L vf(z)cnmmmrrsmwcss, |

".'@)GIDBALCONTACI‘SERVICES, mc.,: T
Z~Deluwmcorponﬁon, o - b

" (4) INFOCISION MANAGEMENT
__conromnon,

' (5 DIRECT MARKETING ASSOCIATION;
- lNCORl’ORATED, a New York non-proﬁt
; aslocutlon, o _

. FEDERAL TRADE comnsson,

N Defendant.

L, Stevemeaker do hetebyattestasfallows. L
i Affidavit. Thestatemmts |

| 1 IamovalSyentsofageandamcompetmttopmwde"

e ~:‘:_contamedmthmAIﬁdavnarebasedonmypmonalknowiedge

2 InmSemorV'ce-Pmﬁdm ofCoxpomeAﬂhusatlnfoCiswn. InfoCislonoperntw

calloemexsmomo PennsylvanmandthV’:rgmm. We . ¢ arrem unployova'z,'loo

e _fanployem,neeﬂyZ,OOOofwhomworkascommmnmorsonthetelephone. Inimeon »
- | __'completedover30nnlhoncallsm2003forappm:nmum!yzooaxﬁ’emntchexns,mgmgﬁom

" ~WASHIS740708.v2
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";nahonalchanuesmdnou-pmﬁtormmomtolmgeanmeIOOOcoxpomm
| 3 InfoCmmmtbepastywalonebasmvcstednaﬂyMOOOOOOdoﬂmmoverhmnmg
~~_ourpmdmtwedmleremnpmm _ o i |
R 4 FonomngtbemanceoftheFedemledeCmmmons(“FTC”)

= - hardwmandsoﬁwmmanattanpttocomplywﬁhtheﬂC’ﬂ%abaudox(l_!g@tﬁ,_:‘._::'.
: Wemdumndthatthlsmqmunwbwoeﬂbcnveattheendoftmsmomh,'onM_.

mmxdforttomtegmextmm ourmsungopemxomtomeetthe3% abandonmmthmxt We,m - PR

o contmmngtopush ourmdom to supplyuswlth more eqmpmentglventhat eomp

”-f’ﬁ,eqmamndm . L

| s I‘hnshaspmventobcanexﬂnordmmﬂycmnplexandtmubhngtaak. Integmtmgﬂle :
neweqmpmemlsnotammaofmmplymbmnngmpmdmedm!erforanotherand ,: 7.

' 'ﬂnppmgaswrtch. Gnvenﬂwbreadthmdwmp!mtyofourtdmmkemgmws,amajor |
‘ 4'operanom!chan3eofﬂnsnahneordmarilyukesmanymomhsto aymrormoretoenmthﬁt

R 'mmmmmngm@pnabkwmpmmMummbem "

| o 6. Inthspmmﬂarmstance,%oftheneweqmpmeﬂthnwehavebeenabletoobmm'

: vtodaterevealtbatlnfoCimonwﬂlbcunabletormhanabmdonedmcofs%asmwmredby

e AtheF’"’C’sneWanmdomdcaﬂﬁﬁe. rmaammewcmmmm@nsby

conmdermgthemudnofcanathatamdxscomectedor
o inswmadbylivepmons. Thtsmdnﬂ‘mmnthanthewaythatourpredzmadzalmmmne

,_,f}fmuofau of the calls

abandonedm!ls. Oureqmpmentmmmmabandonedcallsasthemmberofdiscomecwdor

" .‘droppedeausofaueuhmde(mcmmbmyms,mmwmbyhveopmm, and

| “WASHISTAOTRY? <
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i"caﬂsmswmedbyanswumgmchmes),nmjustthosethnmmwaedbyhvepm
1 InfoCmonteohmclanshavesetthzneweqmpmcnttomabandonedmteof3% The
remhs,however showmabandonedmteasmeasumdbythem;mmmnemofabandoned
| A@Md&mmtoammm&mmw&bmg
answered)ofS%,G%audgrm Wemconnmmgtomvesugateﬂnspmblmbmbeheve' |
g_:ﬂmtthereasonﬁ)rahnghumtewthatthel"l‘csnewmlemeammabandonedmﬂsdnﬂ‘emnﬂy

o thanthecapabilmesofomvendor’seqmpmmt. Wehaveevenattemptedtosettheeqmpmunnt

%andz%abandomnaltratesmaneﬂbntoobtmnaB%abandonedmteumngtheFl‘C’
fmndard Bventheselowa'mllgsarereadungmanabandonmentrateofupwardsof4%or
}S%umngtthl‘C’smndard. o B o |
8. Inﬁ)Cisidmsﬁqngabummm. Theequxpmentthntwereoanlyhnvepmchased '
| forappro:mnately$4000OOOdoanotallowustomlywnththeabandonmcntmteoﬂ%by

o thenewmle’sMathIeﬁ‘ectwedate. Absentaddhmluftbceﬁ‘echvedateuunlthese

3 wchmcalpmmmmbemomdmdmmpmmembemmfommmmgm
- Wofu&u&snﬁMmmmpbmceorceamgambstmhﬂpMmofﬂsbum o
Idoclareunderpemltyofpequﬁmtthe reg ' |

- WASHL37A070872
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IN 'l'BEE UNITED STATES DISTRICT COURT FOR THE
' WESTERN DISTRICI‘ OF OKLAHOMA '

: (1) U. S. SECURITY > an Oklahoma
corporstmn, . _ ‘
SR (2) CHARTERED BENEFIT SERVICES,
- lNC., an Illmoxs corporatlon' L

(3 GLOBAL CONTACI‘ SERVICES mc
' aDelaware corpormon- S

R j4(4)INFOCISIONMANAGEMENT SRR
o CORPORATION,aDelaware corporauon, 1

(5) DIRECTMARKETING

* ASSOCIATION, INCORPORATED, aNew

York non-proﬁt assoexaﬂon, e e
o Plamt:ffs, | } |
v S R éaseﬁa’,_bs;iéz‘-w"

'FEDERAL TRADE COMMISSION,

Defendant.
"SUPPLEMEN‘rAL'KsﬁbAVIT OF Rlek" RATUFF

l RICK RATLIFF do hereby attest as follows
| '1'; O am over 18 years of age : and am competent to provnde tms Afﬁdavut The..{g;‘f
o _‘ statements contamed ln thxs Afﬁdawt are besed on my personal knowledge. . - :
_ : 2 Thns Affidav:t supplements the Afﬁdavut subm:tted to the Gourt on March
_102003..__' o o | ,i.
o3, l am Presldentof U S Secunly. Inc. (“U S. Secumy ) us. Secunty

. operates call centets m Oklahoma We currently employ more- than 950 employees m
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»- : 12 states more than 300 af whom work as callers to generate face-to-face
- apporntments that enable U S Secunty's sales representatrves to sell burglar and t‘ ire -
;,'alannservroes. | o - . | _' - ‘
. 4’.; - lt is my understandmg that the FTC has extended the compllance date for .
A:leavmg recorded messages in mstance of abandoned calls until October 1, 2003 | |
- Wthout a srmllar extensxon for the 3% abandonment rate U S. Secunty wrll be unable o
'-'to comply w:th the FTC’s rule by March 31 2003." | | ', T . | 1 o
5~ have contacted the manufacturer from whom u. S Secunty purchases
'fv-.predlctrve dlallng equrpment. Thrs company, Amcat based in Oklahoma. has rnformed "‘.
“me that the predictive dialer equment that U.S. Secunty purchased from Amcat and.
-“currently uses is not capable of berng set to an abandoned wll rate of 3% as deﬂned by} - e
""'_theFTC - S ', _' | o
| 6. | | ln orderto comply with the FTC's 3% abandonment rate, us. Secunty
‘ } ’would have to purchese new predrctrve draler equlpment at consrderable expense |
o f' mcludlng tralnlng and other human resource type expenses u. S Secunty is not ina
: posrtron at the current tlme to underlake such a slgnlﬁcant expense |
| B 7. lrrespectwe of the expense, u.s. Seounty cannot purchase and lmplement
3 - such equrpment by the March 31 deadlme Thls wrll requlre a fundamental overhaul of
ur operatlons that will necessrtate several monthe in rnstallatlon lmplementatlon and o S
trarnrng ‘Once the necessary hardware and software can be obtarned there are -
| srgmﬁoant testlng that needs to oocur to mtegrate the equrpment wrth the rest of the - s o

‘ --»busmess
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I T forced to comply with the 3% condition ™ Monday, March 31, 1wl have
- ‘no optlon but to shut down slgmﬁcant components of operatlons, causmg cerlam

: _' employees of U S Secunty to lose thexr ]ohs

B o declare under penalty of penury that the foregomg is true ang ¢g

o ._Rick RaE 7
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. IN'THE UNITED STATES DISTRICT COURT FOR 'nm
 WESTERN DISTRICT or-' OKLAHOMA
'(1) Us. SECURITY an Okhhoma
' corporation, L _

'(Z)CHARTEREDBENEFITSERVICES,
INC.,anlllinou corporatmn- Gl

_'“ ‘3) GLOBAL CONTACT SERVICES INC., - - o
S ;aDelaware corporaﬁon- iff_-~‘ S EEESTRAN

(4) INFOCISION MANAGEMENT 1
,CORPORATION a Delaware corporatmn‘

(5) DIRECT MARKETING 1
- ASSOCIATION, INCORPORATED,; a Newf -
- York nnn-prnﬁt assoaauon, B
A ‘. Plamtiffs, : - A . _ |

FEDERAL TRADE COMMISSION

Defendant. '

SUPPLEMENTAL AFFIDAVIT OF ROBERT A.FISCHER
1 ROBERT A. FISCHER do hereby attest as follows ,
1. l am over 18 years of age and am competent to pmvude this Aﬂ'dav:t The .
' statements coritamed ll'l thls Afﬁdawt are based on my personal knowledge |
| 2 “This afﬁdavnt supplements the aﬁidav:t submltted to the Court on Man:h 10,
o 2003 I am the' Semor V'ce Presldent and CFO of DlalAmerlca Marketmg. Inc.
s lndlcated inthe affldavlt of March 6, 2003 DialAmerica is concemed about,.’ .
icompllance \Mth pmwsnons of the recently promulgated Fedeml Trade Commlssmn |

o ) (“FTC") Telemarketmg Sales Rule (“TSR" or "Rule") by the Rule S Mareh 31, 2003

'effechve date
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. 4 DralAmenca understands that the FTC has stayed the eﬁectwe date of the
- Vportlon of the “safe harbor" relating to the prohnbrtron on abandoned calls that requrres N
‘. -'{V-, leavrng a recorded message when a sales representatrve is not avarlable to speak wtth
_ the person answerlng the call wrthrn two seconds after the person s completed greetmg
4' . and the correspondrng recordkeepmg requrrements l understand however. that the

. requrrement to employ technology that ensures abandonment of no more than 3% v

" : _percent of calls answered by a person measured per day per callmg campargn by

o ',March 31, 2003 remams in plaoe |

o 5 ‘The FT C indrcated rn ns response to the DMA's request for a stay oh the )
o pomon of the rule that has the effect of regulatmg predrctrve dralers that rt has not
7 | stayed the 3% requrrement because rt |s possrble for telemarketers usrng exnstrng
. _' equrpment and software to oomply wnth the 3% abandonment condrtlons '
AR 6 The FT Cis lncorrect in this bel’ef DralAmenoa belleves that itis vrrtually )
B -:‘.rmposslble to comply with the 3% abandoned rate as defined by the FI'C by March 31
-Achrevmg a 3% rate s an extremely oompllcated and dlfﬂcult undertakrng for |

' .DralAmenca that requrres a wholesale overhaul ofour existing technology and

o equlpment

o 7. Our exlstlng technology does- not allow for a settlng of 3% abandoned call rate ]
. ,as requlred by the FT C lt ls ot possrble to simply adjust the dial™on the equrpment to |
| "reach 3%. DlalAmerioa uses three dlfferent hardware platforms and. over 50 soﬂware

' 'iplatfonns ln our predlotrve dralers all of whrch wrll haVe to undergo substantral

I ' ,repmgramming The platforms use complruted algorrthms based on various rnputs,

L ‘_’-ﬂ’.rncludng number of operators avarlable. number of calls to be made. tlme of day, and

other vanables, all almed to matoh a hve customer serwce operator with a potentsal
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e customer These hardware and soﬂware platforms must be adjusted for each of
Di DralAmenca s 131 dlalers. | - . | |
' - 8 To make changes to these platforms, such changes must frst be samulated m_: -
' ._;__a laboratory envrronment DlalAmenca uses a slmulated call center to tast changes o :
| - ‘the p[atforms DralAmenca has begun to test changes and is enoountenng sngnlﬁcant
i problems dunng the tests thal are a result of the lntncacles of the soﬁware platforms It
s ’,f.:_ls common that whenever changes are made to the P'atf°"“3v Pmb'ems arise a"d “eed o
to be resolved in order for the equrpment to be operatlonal DlalAmenca is attemptnng : ,. L
) ~_to resolve ldentlf' ed problems Raaolvlng the problems is extremely ﬂme eonsummg

S " and requrres a great deal of trial and error

9 For these reasons, DlalAmenca eontlnues to beheve even wrth the extended :
}7 f. tlme frame for leavrng reoorded messages that the Go-day ﬁme penod a!lotted by the
o FI‘C for comlng into complrance wnth the Rule S abandoned call provrs:on is entlrely

- rnsufﬁcrent.

Dated at Q[ﬁLﬁnEl«.A mgxenm,:mms 2" dayof nﬂRcH 2003

Gb o ﬂﬁc-h%T'Hv& Bwe _
Nﬂnunn N-T. aV‘l?S b
' V Q.L* e £ L

R RobertA Frscher

‘Swom 1o, eubsc ad and ecknow!edged !n my prnsence thas Jo day gf -
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