October 5, 2004

The Honorable David Sampson

Assistant Secretary for Economic Development
Economic Development Agency

14th and Constitution, N.W.

Washington, D.C. 20230

Dear Mr. Sampson:

We are writing to request information on the Economic Development Agency’s (EDA)
environmental assessment and clean-up projects, including investments in brownfields sites.
This information is necessary in order to clarify the nature and scope of this program.

The scope of EDA’s program has been the subject of recent House and Senate
discussions i connection with the Reauthorization of the Public Works and Economic
Development Act of 1965, as amended. A clear picture of the program has not emerged from
these discussions.

We are particularly concerned that EDA may be engaged in projects beyond EDA’s
level of expertise and resources. For example, EDA Directive No. 17.01 indicates that the EDA
frequently receives applications for funds at sites which could involve hazardous or toxic waste
remediation. The EDA Directive goes on to list projects that would be given careful scrutiny, but
that may be funded by the agency. These include: any type of sanitary, municipal, solid, or
hazardous waste landfills containing friable asbestos, areas with contaminated soil or
groundwater, PCB contammation, areas under litigation for environmental contamination, and
areas adjacent to high risk industries or activities which could pose adverse public health risks.
A copy of this Directive is attached.

We are also seeking clarification of the nature and scope of the program in light of your
contrasting statement on April 28, 2004, before the Senate Commiittee on Environment and
Public Works where you indicated that “EDA’s investments in Brownfields rarely involve even
the most residual clean-up activity.”
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Projects involving a significant degree of risk and complexity require an appropriate
level of expertise and oversight if public health and the environment are to be protected. In
order to address our concerns regarding the EDA program, we ask that you respond to the
following questions by no later than Friday, October 15, 2004.

1.

Please provide a description and analysis of the legal authority supporting EDA’s
performance of assessment or clean-up activities or payment for these activities in
connection with EDA investments.

In your statement on April 28, 2004, before the Senate Committee on Environment
and Public Works regarding the reauthorization of the Public Works and Economic
Development Act of 19635, you indicated that from FY99-FY03, EDA made 269
investments in Brownfields totaling $266,579,653, or 15 percent of the EDA total
program appropriation during that time period. You estimated that an average of 54
Brownfields sites were addressed annually with an average annual expenditure of
$53,315,931.

For each of the EDA cleanups and investments from FY99-the present, please provide
the followmg information.

a. A description of the site of each cleanup or investment, including the
environmental conditions 1dentified at the site.

b. A description of the assessment and clean-up activities conducted in connection
with each site, including those activities conducted in whole or part with EDA
funds and the amount expended;

¢. A description by site of all information provided to EDA prior to the Agency’s
decision to invest in the project on the environmental condition at the sites
requiring some level of assessment or cleanup.

d. A description by site of any potential or current EDA environmental liabilities
associated with projects invested in by EDA;

¢. A description by site of any EDA projects requiring cleanup that are now or in the
past were under the jurisdiction custody or control of the Department of Defense
(DOD) and any clean-up or assessment activities at these sites paid for or
performed by EDA. Please also indicate whether EDA has been reimbursed by
DOD for these expenditures.
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f. A description of all EDA personnel involved in environmental assessment and
clean-up activities, including their qualifications to perform this work. Please also
describe the responsibilities of each of these individuals and the process they
follow when evaluating an investment requiring environmental assessment or
cleanup.

Please indicate whether information relating to site conditions, potential or actual
liabilittes, and cleanup and assessment work performed or paid for by EDA has been
collected in one central place and whether a complete written assessment of this
information by site has been provided to headquarters and the management of EDA.

Please provide all EDA policies, directives, memoranda of understanding, or other
guidance documents that relate to environmental cleanup or assessment by EDA or an
investment by EDA.

In an MOU dated July 25, 2002, between the Department of Commerce (DOC) and
the Environmental Protection Agency (EPA), EPA and DOC agreed to work together
on brownfields cleanup. These joint activities may include crafting a joint
brownfields strategy.

a. Have any such strategies been developed?
b. If so, please provide copies of any related documents.

The July 25, 2002, MOU also provides that should EPA and EDA decide to
collaborate on a specific project or projects, one agency will be selected as a lead
agency and will be responsible for all grant management, financial, and accounting
services in awarding funds to the recipient. In addition the supporting agency will
transfer funds to the lead agency to manage the project.

a. Please identify all joint brownfields projects undertaken between EPA and
EDA and indicate which agency acted as the lead.

b. Please provide copies of any interagency agreements entered by EDA in
connection with any joint EPA/EDA activities.

¢. Please provide, by project, the environmental activities performed or paid for
by each agency and the funds expended.

d. Please provide a legal analysis of the authority for EDA to act as lead on an
EPA brownfields project, including the application of EPA Brownfields
regulations to EPA projects lead by EDA.
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7. Please describe the steps taken by EDA to reduce exposure to liability under federal,
state and local law for environmental clean-up projects and investments. Please
include in this description an analysis of how the due diligence and the “Applicant
Certification Clause” currently required by EDA does or does not meet the legal
criteria necessary to obtain protection from liability under the Comprehensive,
Environmental, Response, Compensation and Liability Act (CERCLA).

If you need further information regarding this request, please have your staff contact

Bettina Poirier, Minority Counsel with Committee on Energy and Commerce Democratic staff, at
(202) 226-3400.

Sincerely,

JOHN D. filLDA L. SOLIS
RANKING MEMBE RANKING MEMBER
SUBCOMMITTEE ON ENVIRONMENT AND
HAZARDOUS MATERIALS

ce: The Honorable Joe Barton, Chairman
Committee on Energy and Commerce

The Honorable Paul E. Gillmor, Chairman
Subcommiitee on Environment and Hazardous Materials
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EDA PROGRAM TO REDUCE THE RISK OF
HAZARDOUS WASTE LIABILITY

Sections

.01 Purpose

.02 Scope

.03 Policy

.04 Procedures

Attachment— Applicant Certification Clause

17.01.01 {

PURPOSE "
This Directive establishes the Econamic Development Administration’s {EDA]

policies and procedures for implementing the Applicant Certification Clause, and
the Indemnification Standard Condition. These provisions will aid in reducing the
risks to EDA for liabilities related to environmental cleanups under the
Comprehensive Environmenta! Response, Compensation, and Liability Act
(CERCLA]} of 1880, 42 U.S.C. 2601-8675, and the Superfund Amendments and
Resutherization Act (SARA) of 1888, U.6.C., and In collecting the necessary
information for conducting the required environmenntal review in accordance with
the National Environmental Policy Act (NEFA) of 1869, 42 U.S.C. 43214347

-t

17.01,02

SCOFE

EDA frequently receives applications for projects which could involve hazardous or
toxic waste remediation. Under the CERCLA, owners ar operators of sites
involving toxic or hazardous coptamination can be held liable for the casts of
cleanup. Because EDA takes first lien or 8 covenant of use and purpose gnh gramt
projects involving real property, it is necessary Tor EDA 1o avoid the positen of

owner or opergtor of a contaminated site.

SN-038
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Certaln 1vpes of actlons in éonnection with projects are termed "deal-kiflers” by the
private sector due to excessive casts and time required for remediation, and such
profects should be given carsful scrutiny by EDA before funding. These include any
type of closed landfill site, .g., sanitary, municipal. solid or hazardous waste
projects containing friable ssbestos, areas with contaminated soil or groungdwater,
PCB contamination, areas under fitigation for environmental contsminatjon, and
areas adjacent to high risk industries or activities which could pase adverse public
health risks, e .

It is standard practice at most.levels of government and in the lending and banking
industry 0 condugt environmental contamination investigations prior to real estate
ransactions. The SARA, which reauthorizes CERCLA, allows an innocent
landowner defense which can protect an owrer from environmenral lisbilities, but
only if the owner, at the time the property is acquired, has made all apprapriate
inguiries, i.e., due diligence, into the previous history and uses of the site.

The need for remedial action would not necessarily negate an EDA propoesed
project. Minor removal or a simple cleanup can be completed to allow the project
o proceed. These remedial sctions can be required ervironmental conditions t0__
the offer of grant. !t should be noted that EDA, if detarmined by a court to be an
owner or operator, may be liable for any remedial actions necessafy and would bs
forced to seek reimbursement from the grantse or other porentially responsible

party.

17.01.03
POLICY
To reduce the risk of EDA’s liability for the cleanup of 3 hazardous or toxic waste

site under CERCLA, and to protect EDA’s investment in a project, EDA requires all
prospective recipients of EDA grants {and loans) for projects invalving real property
te complete and sign an "Applicant, Certification Clause,” which Is part of EDA’s
spplication. This requires applicants to certify regarding their knowledge (based on
8 "due diligence® examination of the project site and flles) of any hazardous or
toxic contamination that may affect real property for which EDA might be placed in
the chain of title, or may be affected by EDA-assisted construction activities. This
includes easements, rights-of-wdy, or sites required for the construction and
operation of the EDA-gssisted project, including real property for which EDA will
hava a recorded lien interest or covenant of use and purpose.

ER=032
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In addition, the applicant must agree to the Indemnification Standard Condition to
indamnify, and hald harmiless, EDA from all Eabiliies eoncerning hezardous or taxic

wasres.

17.01.04
PROCEDURES
Procedures for the ldentification of Projects Involving Hazardous or Toxic Waste

a, In the application, applicants are required to:

i) complete the Applicant Certificatian Clause which should address the
EDA-funded portion of the project and the entire scope of the project, inciuding
Tuture phases of the project, and all areas where construction will ocour, 2.4.,
property through which water or sevver lines will be laid} and

(2) describe prior uses of the project site.

b.  The Regional Environmental Officer, upon review of the above mentiohed
information, may recornmend to the Regional Director that, before the NEPA
envirenmenzal review can be completed, the site be surveyed for hazardous and/or
toxic waste contamination by a qualified environmental consuitant, i.e., 8 physical
Inspection of the site, and possibly with selective sampling of suspected areas of
contemination, Severa! oprions exist for funding an environmenwl contaminstion
survey (any EDA participation would be st the diseretion of the Assistant

Secretary):
(1) the applicant would pay the entire cost of tha survay;

(2) the zpplicant would pay a percenage of the cost equivalent to the
grant rate; or .
{3) EDA would pay through a separate TA grant.

c. During the application progess, if a toxic or hazardous waste prnbfem ]
found, the applicant must:

¥

{1}  define the Toxic or hazardous waste problem;

SN-033
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(2) define the measures t© be 1=ken 10 correct the problem;
{3) estimate costs and time for the cleanup, if required;

(4] kentify the source{s) of non-EDA funds 1o implernent remediation
measures;

(6} identify other potentially responsible parties;
(6) indicate when the cleanup will occur; and

(7 obtsin approval or clearance from the necessary regularory authnritii
{U.S, EPA or the State) for the hazardous or toxic waste remediation,

d-  During the NEPA environmental review, the Reglonal Environmental Officer
will evaluate the results of the enviranmentz] cantamination survay (if required) and
the environmental information presented 1o make a determination that:

(1}  an environmenral assessment (EA} with a Finding of No Significant
Impact {(FONSI] can be made and that the project eah proceed; or .

{2) an EA with a FONSI can be made with spacial conditions in the grant
agreermeant that will raquire rernediztion in order that the project may proceed; or

{3}  an EA with a FONSI with specizl conditions where no hazardous or
toxic waste remediation ls necessary; or

(4] 2 FONSI cannot be made and an Environmental Impact Statement
(B1S) and/or Remedial Investigaton/Feasibllity Study (RI/FS) may be required before
the project can be appraved; or

{5) the projsct is not feasible due 1o sericus environmerrtal contamination
problems’ and should be denied.

€.  Any recommendation to Headquarters by the Regional Offices that EDA
assist in a project which could ifivolve hszsrdous or toxic waste contamination

should includs: .

EN-038
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{1}  {full information as to the known extent of such conditions;
(2] potential risks and remedies associated with the situation; and

(3}  recommendations for further astions which may be taken to protect
EDA's investment and reduce liabilities.

{. Indamnification is a mezans of offering limited protection to EDA for any. .
project with a toxic or hazardous waste issue in which thera exists potentlal for

EDA 1 become owner or operater. The value of indemnities is limited since mos
leabilities arise from third party claims. '

The following condition will be Incorporated into EDA’s Standard Terms and
Conditions:

Indemnification Standard Condition

To the extent permitted by law, the Recipient agrees to indemnify and hold
the Government harmless from and against all liabilities that the Government
may incur as a result of providing an award to assist, directly or indirectly, "
preparation of the project site or construction, renovation, or repair of any
Tacility on the project site, to the extent that such ligbilities are incurred
because of toxic or hazardous contamination of groundwater, surface warer,
suil ar other conditions caused by operations of the Recipient or any of its
predecessors {ather than the Government or jits agents} on the property.

Phitls 0. Suigr omec

Assistant Secretary
for Economic Development

Attachment

SN-038
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- APPLICANT CERTIVICATION CLAUSE ”

The Appliznt tepresen:s zud conffies that & bas weed dne alligence o deteorals o e descriprion of the sizs desrribed hevein is

mmm?wmmamwmmmmmmmmm. The v "sit=" includes e eutive
scepe af e groject, huchuding fonwe phases of the project aud 1l avees whens consmrrdon Will becor.

1. Isthe sie cnrremly, wmﬁhmm%mmmwmdﬁ:mmm

8] pevetation of hazndous mibstagerss andfor wasts i O YES oNO
)] URGTELT, Starage (Rmporary or parmsens), or dlsposed of salid or hezardews sahstances

selfor waom . . QYES. ©NO
& smmgcefpcznzmm U YES ONO
L T ——— oYES  mXa
) research or wring kaborstry DYES aNo
D osdmance rescarch, ressing, producson, or smpage DYES ONO
E) chemical matnfimming or sorage o YES o NO
1) mitimry weapans or smvmgiden maiing or tasting o YES GNO
D o works/Toudry s ‘avEs  oNo
D raiiroed yard OVES - ONO

K} MWWWW@; O YES UN;Q

ﬁw&hmmmumsdaﬁushmdw&‘ clearmp ar other 2s8on was pesforsued rdance with the
- Wzsmmﬂ&d&ﬂh%mwofmm. * e e

2. Duw:ﬂsdzzwwmafmmanumiyiag rquifer w provide the 1oczl domesiic water supply? - O YES QN
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