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(1)

NOMINATION OF R. HEWITT PATE, OF VIR-
GINIA, TO BE ASSISTANT ATTORNEY GEN-
ERAL, ANTITRUST DIVISION, DEPARTMENT 
OF JUSTICE 

WEDNESDAY, MAY 21, 2003

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,

Washington, DC. 
The Committee met, pursuant to notice, at 10:19 a.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Orrin G. Hatch, 
Chairman of the Committee, presiding. 

Present: Senators Hatch, Specter, DeWine, Craig, Leahy, and 
Kohl.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. 
SENATOR FROM THE STATE OF UTAH 

Chairman HATCH. We’re happy to welcome you all out here to 
this nomination hearing this morning. We are honored to have Sen-
ator Allen here. It is our pleasure to consider the nomination of 
Hugh Pate to be Assistant Attorney General for the Antitrust Divi-
sion at the United States Department of Justice. 

I would like to start by welcoming Mr. Pate to the Committee 
and congratulating him for being nominated by President Bush. 
Your impressive background and past government service make me 
very confident that you will be a great asset to the Department of 
Justice, this Committee, and, of course, the people of our country. 

Over the last decade, the position of the Assistant Attorney Gen-
eral for the Antitrust Division has grown in very great importance. 
The rapid transformation of our country’s economy, particularly in 
new technologies and international markets, has raised public at-
tention and policy focus on a variety of important antitrust issues. 
The Assistant Attorney General in charge of the Antitrust Division 
plays a crucial role in formulating competition policy and enforcing 
the existing antitrust laws to make sure that our free market econ-
omy survives efficiently and serves the public. 

Now, I think I will reserve the rest of my remarks until later, 
and if could—can you reserve yours until we let Senator Allen say 
his remarks? And let me just mention, Senator Warner is man-
aging the DOD authorization bill on the floor, and he particularly 
caught me and said, Mr. Pate, he wanted to be here and asked me 
if I would put his very complimentary statement into the record be-
cause he fully supports you and believes that you will make a great 
Antitrust Division chief. 
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So if we can do that without objection, and if you will forgive 
Senator Warner, there is not much he can do. He has to be there. 
So we are going to count on Senator Allen doing the job here, and 
we will turn to him at this time. 

PRESENTATION OF R. HEWITT PATE, NOMINEE TO BE ASSIST-
ANT ATTORNEY GENERAL, ANTITRUST DIVISION, U.S. DE-
PARTMENT OF JUSTICE, BY HON. GEORGE ALLEN, A U.S. 
SENATOR FROM THE STATE OF VIRGINIA 

Senator ALLEN. Thank you, Mr. Chairman. And I have Senator 
Warner’s statement here that I would like to have put in the record 
for my colleague. 

Chairman HATCH. Without objection. 
Senator ALLEN. Mr. Chairman, Senator Kohl, members of the 

Committee, thank you for this hearing on Hugh Pate. I should say 
Mr. R. Hewitt Pate, a fellow Virginian, to be Assistant Attorney 
General of the Antitrust Division of the U.S. Department of Jus-
tice. He is joined here by his wife, Lindsey, and his daughters, 
Lizzie and Ellen. And I know they are very proud of their father, 
and we are proud to have you all here with us for this—

Chairman HATCH. We are happy to have you here, too, and, 
Lizzie and Ellen, you are beautiful young women. And you blush 
beautifully, too. 

[Laughter.]
Senator ALLEN. As you said, Mr. Chairman, the enforcement of 

the antitrust laws is very important and essential for the protec-
tion of competition in our free market economy, and I have known 
Mr. Pate for many years, and I can confidently say without any 
reservation whatsoever that he is very well qualified, and I am con-
fident that he will be effective, he will handle the job and leader-
ship positions and decisions with dignity and impartiality in enforc-
ing the law. 

I, when I was Governor of Virginia, appointed Mr. Pate to the 
Virginia Commission on Higher Education and to the Governor’s 
Commission on Self–Determination and Federalism. You may see 
from his record that he did get his undergraduate degree from the 
University of North Carolina. I got to know Hew—that is what we 
call him, ‘‘Hew’’ Pate—when he was at law school at the University 
of Virginia in Charlottesville and I was a member of the House of 
Delegates at that time representing the Charlottesville area. And 
Mr. Pate at the University of Virginia at the law school graduated 
first in his class in 1987 and then went on to clerk for Fourth Cir-
cuit Judge J. Harvie Wilkinson. In addition, Mr. Pate clerked for 
Justice Lewis Powell and Justice Anthony Kennedy on the Su-
preme Court of the United States. 

After these impressive clerkships, Mr. Pate went on to practice 
antitrust law for 10 years at Hunton and Williams, which is a 
highly respected and one of the largest law firms in the Common-
wealth of Virginia. It is an international firm, actually. 

He also taught competition law at the University of Virginia Law 
School, and since 2001, Mr. Pate has worked in the Department of 
Justice’s Antitrust Division and has been the Acting Assistant At-
torney General for Antitrust since November of 2002. 
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In fact, there was one case that Senator Warner and I had one 
position and the Justice Department and Antitrust had another po-
sition. And Mr. Pate came and briefed us on it. Applying the law 
and the facts of that situation, he said, ‘‘Here’s why we come down 
this way,’’ contrary to the way that Senator Warner and I were ad-
vocating. After that meeting, we felt that that issue had been given 
fair consideration. He applied the law logically and understand-
ably, and there was no more grousing appeals for reconsideration 
and all the rest. 

So when you have a friend who has to tell two other friends that 
applying the law in the question of a judgment call contrary to 
what you desire, it is not an easy task to do. And that is why I 
am confident that he will impartially adhere to the laws, provide 
for proper competition in our economy, and I ask you, Mr. Chair-
man and members of the Committee, to move as swiftly as possible 
for the confirmation of R. Hewitt Pate, because I know he is a man 
of integrity, of capability, and with the qualifications we would 
want to be heading up this important Division. 

And I thank you, Mr. Chairman and members of the Committee, 
for having this hearing. 

Chairman HATCH. Well, thank you, Senator Allen. I worry about 
a nominee, though, that doesn’t hew the line for two powerful Sen-
ators from Virginia like the two of you. 

[Laughter.]
Senator ALLEN. Well, I am still for him, and I respected that he 

argued the case very well and in a logical way in applying the law. 
Chairman HATCH. I appreciate that, and that is what we want. 

We want people who are going to do what is right. 
Senator ALLEN. And I will present to you, to the clerk, Senator 

Warner’s testimony or his introduction, unless you—do you already 
have it, Mr. Chairman? 

Chairman HATCH. We do, and thank you. 
Senator ALLEN. You do? Good. 
Chairman HATCH. You can leave it there, and we will make sure 

it is in the record. 
Senator ALLEN. I will leave it here. 
Chairman HATCH. Thanks, Senator Allen. We know you are 

busy, and we will excuse you. We know how busy you really are. 
Senator ALLEN. We know how busy you are as well, Mr. Chair-

man, and thank you. 
Chairman HATCH. Thank you so much. We appreciate it. 
Well, I will finish my opening remarks, and I will turn to the 

Ranking Member of the Antitrust Subcommittee, Senator Kohl. 

STATEMENT OF HON. HERB KOHL, A U.S. SENATOR FROM THE 
STATE OF WISCONSIN 

Senator KOHL. Thank you so much, Mr. Chairman. We meet 
today to consider the nomination of Hew Pate to be Assistant At-
torney General for Antitrust. The mission of the Justice Depart-
ment’s Antitrust Division has never been more important. In our 
challenging economic times, we depend on the dynamism and com-
petition to provide the economic growth and jobs necessary to pro-
pel our economy forward. Only aggressive enforcement of our Na-
tion’s antitrust laws will ensure that competition flourishes and 
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consumers obtain the highest quality products and services at the 
lowest possible prices. 

If confirmed, Mr. Pate will assume the leadership of the Anti-
trust Division at a very crucial time. One example is the ferment 
in the media sector. In the next few weeks, the Federal Commu-
nications Commission is expected to adopt new rules that will fun-
damentally relax the limits on media ownership that have existed 
for decades. This ruling is likely to unleash a wave of media con-
solidation and media acquisitions that have the potential to re-
shape the way Americans receive their news, information, and en-
tertainment programming. Only by maintaining diversity in media 
ownership can we ensure the diverse marketplace of ideas so essen-
tial to our democracy. The Antitrust Division will stand as our last 
line of defense against excessive media concentration. 

Our work in the last year has also uncovered serious allegations 
of anti-competitive practices in the ways hospitals buy the medical 
devices essential to delivering quality health care to millions of 
Americans. Group purchasing organizations have been accused of 
adopting exclusionary contract practices which benefit dominant 
suppliers to the detriment of innovation and patients. 

While the Federal Trade Commission has taken the lead in in-
vestigating this industry, the Antitrust Division’s cooperation in re-
vising the joint FTC–DOJ health care guidelines will be essential 
to restoring competition to this vital sector. 

Mr. Pate, the performance of the Antitrust Division over the last 
2 years under your predecessor’s leadership does concern me. From 
the defects in the Microsoft settlement, which many believe was 
unnecessarily weak and riddled with loopholes, to the general de-
cline in the Division’s enforcement activities, we are left to wonder 
if the Division was truly committed to its crucial mission of pro-
tecting competition. 

It is essential that the next head of the Antitrust Division be 
committed to restoring the proud tradition of vigorous antitrust en-
forcement to the Justice Department. Your impressive record of 
achievement and your fine reputation demonstrate that you are 
well qualified to restore our confidence and lead the Antitrust Divi-
sion. I have been impressed with your dedication since you have 
been the acting head of this Division. 

Mr. Pate, the position of Assistant Attorney General for Antitrust 
carries with it a special burden and a special responsibility. The 
companies over whom the Antitrust Division has jurisdiction have 
ample resources to hire skilled and talented counsel to represent 
their best interests. But no one represents the interest of the 
American consumer other than the Antitrust Division. Millions of 
consumers will depend on your efforts and your judgment. It is my 
sincere hope and full expectation that you will meet this challenge 
when you are confirmed. 

Thank you very much, Mr. Chairman. 
Chairman HATCH. Well, thank you, Senator Kohl. 
Mr. Pate, we will just swear you in at this point, if we can. Do 

you solemnly swear to tell the truth, the whole truth, and nothing 
but the truth, so help you God? 

Mr. PATE. I do. 
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Chairman HATCH. Thank you, sir. We would be happy to take 
any statement you would care to give at this time. 

STATEMENT OF R. HEWITT PATE, NOMINEE TO BE ASSISTANT 
ATTORNEY GENERAL, ANTITRUST DIVISION, U.S. DEPART-
MENT OF JUSTICE 

Mr. PATE. Thank you, Senator. I do have a brief opening state-
ment.

It is a great honor to me to have been nominated by the Presi-
dent to serve in the Justice Department as Assistant Attorney Gen-
eral for Antitrust, and I thank you, Mr. Chairman, and the Com-
mittee for the opportunity to appear today. I would like to thank 
Senator Allen and also Senator Warner for their support and for 
the warm introductions that they’ve given. 

Senator Allen mentioned my family. I would like to recognize the 
support that my wife, Lindsey, and my daughters, Ellen and Lizzie, 
provide me, which is valuable beyond measure, and I thank them 
for that. 

Chairman HATCH. We are happy to have them with you here 
today.

Mr. PATE. I have with me today also my mentor as a young law-
yer, Tom Slater, from my former firm, who taught me a great deal 
about antitrust litigation. And the Committee may be interested to 
know that John Shenefield, whose presence I really appreciate here 
today, was the head of that firm’s antitrust practice when he left 
in the late 1970’s to become the AAG for Antitrust during the 
Carter administration. Tom Slater then succeeded him as head of 
the firm’s antitrust practice. I went to work for Slater, and now 
here some 13 years later, if confirmed, I have the opportunity to 
succeed Mr. Shenefield to be—

Chairman HATCH. That sounds like nepotism to me. 
[Laughter.]
Chairman HATCH. We have one law firm controlling all the anti-

trust rules in this country. 
Mr. PATE. Well, in fairness, Mr. Shenefield moved on and has 

had an illustrious career elsewhere, but I do appreciate being asso-
ciated with that lineage. 

Chairman HATCH. We are happy to have both of you here, and, 
Mr. Shenefield, we remember your term. I was here when you 
served, and you did a very good job, and we just appreciate having 
both of you. Both of you have done good jobs, and we are grateful 
to have you in this position as well. 

I am going to have to turn this over to Senator DeWine—it looks 
like we have another vote—because I am in the middle of the tax 
conference. I hate to leave, but I am totally in support of your nom-
ination. I think it is one of the best nominations we could possibly 
have. But Senator DeWine, who himself has been an Attorney Gen-
eral, and Senator Kohl do an excellent job on our Antitrust Sub-
committee, and I am going to turn it over to Senator DeWine. It 
looks like we have a vote, and I will tell them to hold it for you. 

Mr. PATE. Well, thank you, Senator. I appreciate your being here 
to open the hearing. 

Chairman HATCH. Thank you so much. We are honored to have 
you accept this position, and we appreciate your wife and family, 
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because we know the long hours that you have to put in, and it 
is very, very difficult for you. So we appreciate the service that you 
give as well. 

Go ahead. I am sorry to interrupt you. 
Senator DEWINE. [Presiding.] I think what we are going to do, 

since we just started a vote, I think that we will stop at this point 
so we don’t break the questioning. 

Mr. PATE. Okay. And should I complete my brief statement at 
that time when you resume? 

Senator DEWINE. We are going to do that. We are going to have 
to just break it right now. We are going to go vote. Senator Kohl 
and I will vote, and we will be back. 

Thank you very much. 
Mr. PATE. Thank you, Senator. 
[Recess 10:33 to 10:59 a.m.] 
Senator DEWINE. The hearing will come to order. We apologize 

for the interruption. We didn’t count on—at least, I didn’t count on 
a second vote. 

Mr. Pate, will you please continue your opening statement? 
Mr. PATE. I will. Thank you, Senator. Having introduced my fam-

ily and Mr. Slater and Mr. Shenefield earlier, let me just continue 
by saying this, Mr. Chairman: 

The antitrust laws are truly a cornerstone of our market econ-
omy. We in the United States rely to a great extent on competition 
to ensure that citizens get the benefit of higher quality and lower 
prices in the goods and services that they need, and sound enforce-
ment of our antitrust laws protects this competition. 

The Antitrust Division’s Criminal Enforcement Program detects, 
punishes, and deters price fixing and other illegal conduct by those 
who conspire to cheat consumers rather than compete to win their 
business. Our Merger Review Program prevents anti-competitive 
combinations that can lead to higher prices or can lead to greater 
opportunities for collusive behavior. And our Civil Non–Merger 
Program prevents the unlawful creation or abuse of monopoly 
power.

This year marks the 100th anniversary of the appointment under 
President Roosevelt of the first Assistant to the Attorney General 
responsible for antitrust. This organizational step laid the founda-
tion for the current Antitrust Division, and the Division has a great 
history of vigorous enforcement of our antitrust laws. My work at 
the Division for just about 2 years now has made me appreciate 
that it is the extraordinary public service of our dedicated career 
attorneys and career economists who make the Division’s enforce-
ment record possible. And I am very humbled to think that, if con-
firmed by the Senate, I will have the opportunity to do all that I 
can to help the Division carry forward its important work. 

I’d like to thank you again, Mr. Chairman, for the opportunity 
to appear before the Committee, and I would be happy to answer 
any questions that Senators may have. 

[The biographical information follows:]
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Senator DEWINE. Let me turn to my colleague, Senator Leahy, 
for any opening statement he would like to make. 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Senator LEAHY. Thank you, Mr. Chairman. I am glad to be here 
with you and with Senator Kohl. Both of you, as I have said before, 
do such a superb job in handling this Subcommittee, and I will put 
most of my statement in the record. But I do worry about the geo-
graphic boundaries of our marketplace being pushed further and 
further out, and many of the competitive issues that were once only 
local have become regional, national, or even global in their nature. 
And when the economy is suffering and in down times, then you 
have a temptation to act anti-competitively. We are in a world 
dominated by high-tech information industries. Technological 
change is coming at a dizzying speed. And so we have to have fair 
and efficient enforcement of our antitrust laws. We think of merg-
ers of competitors, but more and more vertical arrangements are 
entered into, and we have to look at those. It doesn’t mean they 
are all bad by any means, and in some cases they can give con-
sumers a greater range of choice. In others, they can very much 
limit it. And we have to make sure in the digital age that con-
sumers are covered. 

I have raised concern about the recent proposal by H.P. Hood 
and National Dairy Holdings to join, which would have had one en-
tity, Dairy Farmers of America, in control of 90 percent of the milk 
market in my part of the country, at a time when milk prices are 
at an all-time low. 

I might conclude with this, Mr. Chairman. On the question of 
media concentration, I have talked before this hearing with Mr. 
Pate. I sent a letter, along with Senator Jeffords, to Chairman 
Powell at the FCC expressing our concerns about media concentra-
tion. And I will arrange to give Mr. Pate a copy of that letter be-
cause, as he has pointed out to me, there are different rules that 
involve the Department of Justice and the FCC on that, and they 
have different concerns, expressing it as you do. 

And the last thing I would say: it is so nice to see your family 
here, and as I told you earlier, you are blessed with a wonderful 
family, and I hope these two lovely 8-year-olds gain something from 
this. This is not what they would normally be doing in school, so 
we are delighted to have you here. 

Mr. PATE. Thank you, Senator. 
Senator LEAHY. Thank you, Mr. Chairman. 
Senator DEWINE. Senator Specter. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator SPECTER. Well, just a word or two. Welcome, Mr. Pate. 
You are taking on a very major assignment here. The modern 
trends on mergers and acquisitions and concentrations really pose 
a very, very different economic picture for America today than 
when Jefferson raised a question about whether big was bad and 
Brandeis raised about the same issue. So it is a very, very impor-
tant matter. 
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One of the subjects that has been of continuing concern to me 
has been the monopoly practices of OPEC oil, and when we have 
a chance to talk about it, I would like to get your views on what 
might be done on an aggressive policy, because I think that OPEC 
does not qualify for any of the exclusions from the antitrust laws 
under sovereign immunity, et cetera. But I will save most of my 
comments for the Q and A. 

Thank you, Mr. Chairman. 
Senator DEWINE. Senator Craig? 

STATEMENT OF HON. LARRY E. CRAIG, A U.S. SENATOR FROM 
THE STATE OF IDAHO 

Senator CRAIG. Welcome before the Committee. 
Mr. PATE. Thank you, Senator. 
Senator CRAIG. Your reputation tells me that you are going to be 

confirmed, and we will look forward to working with you. I do say 
that I reflect some of the concerns expressed by my colleagues here. 
Dominant in them is the consolidation of the segments of the agri-
cultural economy that have offered great frustration to the pro-
ducers in the last decade or two. And while that frustration doesn’t 
go away, there is ongoing study as to whether, in fact, it affects 
market price and whether all of this activity fits within the anti-
trust laws of our country or does not. 

My guess is that during your tenure some of those issues will be 
visited, and we will look forward to working with you on them. 

Thank you. 
Mr. PATE. Thank you, Senator. 
Senator DEWINE. Since I am presiding today on behalf of Chair-

man Hatch, and since I am going to be here throughout the hear-
ing, I know some of my colleagues do have to leave because they 
have other hearings going on. I am going to hold my opening state-
ment and I am going to hold my questions until the end. 

So we will start with Senator Leahy for the first round of ques-
tions.

Senator LEAHY. I would just as soon go to Senator Kohl. 
Senator DEWINE. That is fine. Senator Kohl? Senator Kohl is the 

ranking member, as you know, of the Antitrust Subcommittee, and 
Senator Kohl and I have exchanged gavels back and forth a num-
ber of times. And I suspect we may at some time in the future do 
that again, although I hope that doesn’t occur too soon. 

[Laughter.]
Senator LEAHY. I hope it does. 
Senator DEWINE. Well, we understand. 
Senator Kohl? 
Senator KOHL. Thank you very much, Senator DeWine. 
Mr. Pate, as you know, over the last year, our Subcommittee has 

investigated disturbing allegations of anti-competitive practices 
among the large buying organizations that purchase medical equip-
ment and devices for hospitals, what are known as group pur-
chasing organizations or GPOs. We held a hearing last year and re-
ceived evidence of GPO contracting practices and conflicts of inter-
est that can effectively prevent competitive medical device manu-
facturers from gaining access to hospitals for their devices, innova-
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tive products like retractable needles, for example, or advanced 
pacemakers.

As a result, it appeared that in many cases hospitals were not 
getting the best products at the best prices for their patients. The 
situation is quite disturbing. We cannot tolerate, as you know, a 
situation in which patients and physicians could be well denied the 
best medical devices because of anti-competitive practices by these 
GPOs.

We are pleased that in response to our concerns, several of the 
largest GPOs, including the industry leader Premier, have now 
committed to voluntarily change many of their contracting prac-
tices and end conflicts of interest. We commend Premier and the 
other GPOs that have worked with us over the last year to reform 
their practices. However, we also believe that vigorous antitrust en-
forcement is required of this industry and that the joint FTC–DOJ 
health care guidelines covering the activities of GPOs need to be 
reviewed and updated in light of the industry practice we uncov-
ered and the consolidation that has taken place in this industry. 
I have a question for you regarding this issue and then a follow-
up.

First, do you share our concern, Mr. Pate, regarding the possi-
bility of anti-competitive practices by GPOs which could well result 
in device manufacturers’ being denied access to the hospital mar-
ketplace?

Mr. PATE. Senator, the issue you raise is one of great importance. 
The ways in which hospitals can purchase medical supplies affects 
not just the price of medical care but also access to new and inno-
vative products, as you mention. This is an issue of concern and at-
tention at the Division. 

As you know, the Federal Trade Commission has an open inves-
tigation in this area. It would be inappropriate for me to make 
comments directly about that, but I will say that the Division 
works cooperatively with the Federal Trade Commission in this 
area. We have joint health care hearings, open, with the Federal 
Trade Commission in which this a subject on which we’re going to 
be seeking evidence. And if as a result of that we find that there 
is a need for changes to the health care guidelines as they relate 
to GPOs particularly, then we have pledged to work with the Fed-
eral Trade Commission on that. So this is an area in which you can 
expect us to be active. 

Senator KOHL. So what you are saying is that, if and when you 
are confirmed, we can expect your very prompt re-examination of 
the health care guidelines to begin and would expect it to be fin-
ished in a fairly quick and effective way? 

Mr. PATE. You can expect we’ll be very active in this area. I 
think that it would be most likely that we would try to conclude 
the joint health care hearings and the collection of evidence on 
health care issues before, frankly, there would be a revision of the 
guidelines. But what I’m talking about there is a period of several 
weeks during which those hearings are going to continue. And after 
that, if there is a need to move forward, we’ll be doing that to-
gether with our colleagues at the Federal Trade Commission. 

Senator KOHL. Okay. One more question on this round. Mr. Pate, 
the Federal Communications Commission is about to conclude per-
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haps the most fundamental revision to its media ownership rules 
that we have ever seen and expects to issue its new rules in the 
next few weeks. 

It has been reported in the press that the new rules will be a 
major relaxation of current media ownership limits, even though 
we have recently seen a great amount of consolidation in the 
media. And these reports trouble many of us. 

Mr. Pate, if these ownership limits are lifted, then we can imag-
ine an even greater wave of media mergers and acquisitions. In-
deed, the investment firm of Merrill Lynch has just released a re-
port predicting just such a merger and acquisition binge. The anti-
trust enforcement agencies will then be our last line of defense 
against excessive media concentration. 

Some believe that there is nothing special about mergers and ac-
quisitions in the media marketplace and that they should be treat-
ed just like any other merger. For example, when I discussed this 
issue with your predecessor, Charles James, last year, he said that 
the only thing that mattered in reviewing such a media merger 
was the economic consequences of the transaction. 

I respectfully disagree. First, mergers in the media are different 
because they affect competition in the marketplace of ideas which 
are so central to our democracy, and diversity in ownership is es-
sential to ensuring that such competing views are heard. Therefore, 
I believe that we must give media mergers special and more exact-
ing scrutiny than when we review mergers in other industries 
which do not affect the free flow of information. Former FTC Chair-
man Robert Pitofsky agrees with this view. 

What is your view, Mr. Pate? Is the conventional view of anti-
trust review of media mergers focused solely on, for example, ad 
rates, correct? Or do you agree with me that the Justice Depart-
ment should consider a media merger’s impact on diversity of views 
and information and not limit your analysis to a merger’s likely ef-
fect on economic interests such as advertising rates? 

Mr. PATE. Well, Senator, this is an important issue, one on which 
I know members of the Committee have been very active. There 
are different predictions as to what may follow from the FCC’s 
rulemaking. I recall the report you mentioned. I know that an ana-
lyst group, I believe called the Precursor Group, issued a report a 
couple of days ago, suggesting that there would not be consolida-
tion following the rulemaking. 

We’re not in the business of predicting what will happen but 
dealing with transactions that do come before us. What I would say 
on that front is that—I know you characterize us as the last line 
of defense, but I can certainly assure you that we will be in place, 
and if there are transactions that present anti-competitive con-
sequences, we will stop them. We have been active in the media 
area in whatever size case, including big cases such as DirecTV–
EchoStar.

As to the specific diversity issue that you mentioned, it is the 
case that we have a different statutory mandate than the Federal 
Communications Commission, which, for example, right now is 
looking at a diversity index that would look directly at diversity of 
voices, to some extent at local production. Our statute, the Sher-
man Act, is different and is directed specifically at competition. But 
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I would say that when we step in to stop an anti-competitive trans-
action, that may as a by-product also preserve diversity of voices. 
And that’s all to the good. 

Senator KOHL. I appreciate that. And, finally, I would like you 
to offer me some response that is somewhat specific to my sugges-
tion that media activities, because they relate to something so cen-
tral to democracy, deserve more than just an economic review, that 
there is another level of review that is proper and necessary when 
it comes to media diversity. 

Mr. PATE. Well, certainly as a statutory mandate, the FCC di-
rectly looks at those things. And in terms just of the general inter-
est in citizens, no one can deny that there is a great interest in di-
versity of access to views in the media. 

When we go to court, which is what we need to do to challenge 
an anti-competitive transaction, we have to proceed under the 
standards of the Sherman Act. And those are specifically directed 
toward competition. But as I say, the work that we try to do in pro-
tecting competition may also from time to time help preserve diver-
sity in the marketplace in terms of the output of views that are ac-
cessible to consumers. 

Senator KOHL. Thank you, Mr. Pate. 
Thank you, Mr. Chairman. 
Senator DEWINE. Senator Specter? 
Senator SPECTER. Thank you, Mr. Chairman. 
Mr. Pate, at the outset, I thank you for your timely intervention 

with the Department on a matter of significance in Pennsylvania 
where we had a bankruptcy sale involving a company called Car-
bide Graphite, and you had the matter under study and intervened 
in a very timely way to forestall an antitrust potential violation 
which resulted in the continuation of the plant and the employ-
ment of some 120 people in a small town, St. Mary’s in Pennsyl-
vania. That was, I thought, unusual, very prompt action, and we 
thank you for that. 

Mr. PATE. Well, thank you, Senator. That was an important situ-
ation, one in which the Division had to act quickly. The Division’s 
Principal Deputy, Debbie Majoras, was in charge of that and did 
a good job. We also had tremendous help from the U.S. Attorney’s 
Office in Pennsylvania in that case as well. So I appreciate your 
comments on that. 

Senator SPECTER. Mr. Pate, back on October 11th, I wrote to 
President Clinton and, similarly—in 2000, and on April 25, 2001, 
wrote to President Bush concerning the energy crisis and the high 
prices of OPEC oil. And, Mr. Chairman, I would like both of these 
letters to be made a part of the record. 

Senator DEWINE. Without objection, they will be made a part of 
the record. 

Senator SPECTER. And these letters outlined the basis for pur-
suing OPEC, essentially pointing out that the governmental activ-
ity exemption did not apply and citing the case law on commercial 
transactions, and even an alternative suit from the International 
Court of Justice at The Hague. But the principal idea was to move 
under the antitrust laws, and we have seen the energy issue be-
come even more complicated, difficulties in finding sufficient fuel, 
costs of using fossils, coal. 
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I hope that you will take a very, very serious look at this issue 
because we now know with certainty that the Saudis are not our 
friends. And while there may have been some political factors to 
ease off in the past, I think that has all changed with 9/11 and the 
revelations of Saudi involvement. 

This is too complicated a subject to discuss at any length in the 
course of the 7 minutes allotted, so perhaps it might just as well 
be left with your commitment to study it and act if you think you 
have a case and can get permission from the White House. 

Mr. PATE. Well, Senator, I understand that this is a very difficult 
legal area. I know that FTC Chairman Pitofsky testified on this a 
few years ago and noted some of the legal hurdles that might be 
in the way of such a case. I know that it has been a subject of in-
terest to you personally, Senator. 

Let me say this: Bringing an enforcement action against OPEC 
would certainly involve more than just the legal and policy consid-
erations ordinarily involved in an antitrust case that the Division 
might bring. As the content of your question indicates, there are 
inherent diplomatic and international relations issues involved in 
such a case, and the issue would be one that would involve inter-
ests broader—not only broader than the Antitrust Division, but 
broader than the Department of Justice. And I believe that in the 
past administrations have pursued this issue through diplomatic 
and other means, but as with any topic, I would pledge to take a 
look at the antitrust law on this subject and to provide your staff 
with information on that if you believe our review would be appro-
priate.

Senator SPECTER. Well, let’s leave it this way: Would you make 
a commitment to within 90 days give a conclusion as to whether 
you think there is an antitrust violation? And if you do, then I 
think others in the Congress would weigh in—I certainly would—
as a matter of policy in international relations take it up to the 
Secretary of State and really up to the President. But I think the 
threshold question is whether the Assistant Attorney General in 
charge of the Antitrust Division thinks there is a case. 

Mr. PATE. Well, Senator, as with any issue in which Senators 
seek our views, if you were to request those, I commit to you that 
the Division will get a response back to you promptly. And I cer-
tainly think 90 days is a reasonable amount of time to do that. 

Senator SPECTER. Okay. I am requesting it. 
Let me turn now to a matter of interest to Pennsylvania. There 

is a travel agency called Travelocity, which I visited recently be-
cause they had brought to my attention a very serious situation 
which appears to me to be an antitrust violation. I had written to 
you about this just a week ago, on May 13th, but the essential facts 
for the record at hearing are these: that there is a competitor of 
Travelocity’s—and we are putting all the cards up on the table, it 
is a question of fair competition, legal competition—a company 
called Orbitz, which is jointly owned by five major airlines: United, 
American, Delta, Continental, and Northwest. And those five air-
lines together account for four of five tickets sold in the United 
States. And almost all major U.S. airlines, which account for more 
than 90 percent of domestic bookings, are represented to partici-
pate in Orbitz on similar terms with the five identified airlines. 
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The key concern that Travelocity has is the so-called most-fa-
vored-nation agreement between Orbitz and air carriers which 
guarantees Orbitz access to the airlines’ lowest fares to the exclu-
sion of Travelocity. 

It sounds to me on its face like a restraint of trade. What do you 
think?

Mr. PATE. Well, Senator, I appreciate an opportunity to address 
the Orbitz case, which I know has been one of interest among 
members. For the reasons you state, the Orbitz matter has been a 
subject of great concern at the Division. A joint venture involving 
an MFN among five horizontal competitors with 70 percent or more 
of the traffic raises obvious antitrust issues. 

At the time we opened the investigation, however, the Division 
determined right about the time I came to the Division, correctly, 
I believe, that we should look at the market operation of Orbitz 
and make a determination based on that rather than do as some 
were suggesting at the time, try to seek an injunction to prevent 
Orbitz from coming into operation at all, because there were poten-
tial consumer benefits from this new venture that were being of-
fered.

At this point, our economists have been involved in trying to re-
view large volumes of market evidence, but one of the problems we 
face is the post–September 11th environment in which the airline 
industry has faced a situation unlike any I am aware of. And, 
frankly, it has been difficult to come to a conclusion that we can 
be confident about in the case. 

But I assure you we are not sitting on it. We are working hard 
on it, and we want to bring the case to a conclusion to determine 
whether we need to try to take some action and whether that 
would be justified. It is a priority matter at the Division. 

Senator SPECTER. You might think 90 days is too short to come 
to a conclusion, unlike OPEC oil? 

Mr. PATE. Well, on a non-merger investigation of that impor-
tance, I know these things take longer than many would think is 
necessary. I can assure you we are working hard on it, but I would 
hesitate to put a timetable on it of that type because it is equally 
important that we get the answer right as that we act quickly in 
a case like this. We are working on it. 

Senator SPECTER. Orbitz is important, but not more important 
than OPEC. 

Mr. PATE. I wouldn’t suggest that it is. 
Senator SPECTER. I am just jousting with you a little on time. If 

not 90 days, perhaps 180, but we would appreciate a close look. 
Mr. Chairman, I have just a little more, if I might proceed. 
Senator DEWINE. Sure. 
Senator SPECTER. I am handed a note by staff reminding me that 

the investigation has been ongoing since May of 2000. Now, that 
is not under your watch, but I hope you will keep that factor in 
mind that we are 3 years into the matter. 

I note that the Department of Transportation is going to be 
issuing regulations here, and I am a little perplexed as to why the 
Department of Transportation has the lead role when this is really 
an antitrust issue. Will the Department of Justice and the FTC be 
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giving the Department of Transportation your inputs as to the po-
tential antitrust issue and the past violation? 

Mr. PATE. Senator, I believe what you are addressing there is the 
CRS rulemaking that’s underway at the Department of Transpor-
tation, and, yes, we are looking right now at providing record com-
ments to the Department of Transportation about how the CRS 
rulemaking should go forward. 

We had a letter from Senator Kohl and from Senator DeWine 
jointly asking about that same topic, and it’s a matter that our at-
torneys and economists are working on now. 

Senator SPECTER. Why does the Department of Transportation 
have what is really the lead role on a matter of this sort which is 
really an antitrust issue? 

Mr. PATE. Well, the rulemaking that I believe you’re referring to 
is really a rulemaking that occurs under the Federal Aviation Act, 
and there are different aspects of aviation competition in which the 
DOT takes the lead and others, such as merger review, where the 
Justice Department takes the lead. So the reason for that division 
as it relates to the CRS rules is the content of the statute that they 
follow.

Senator SPECTER. Well, I would just like to be sure that the real 
antitrust experts are at work on it, and I thank you for your assur-
ances.

Mr. Pate, I think you are an impressive nominee. You are an im-
pressive witness. I look forward to supporting you and working 
with you. 

Mr. PATE. Thank you, Senator. 
Senator SPECTER. Thank you, Mr. Chairman. 
Senator DEWINE. Thank you, Senator Specter. 
Senator Kohl? 
Senator KOHL. Thank you very much, Mr. Chairman. 
Mr. Pate, we were pleased last year when the Justice Depart-

ment decided to block the merger between DirecTV and EchoStar. 
Now the media giant News Corporation, owners of the Fox tele-
vision and cable networks, wants to acquire a controlling interest 
in DirecTV. While not a direct horizontal merger among competi-
tors like the EchoStar–DirecTV deal, this merger does raise impor-
tant vertical issues. One of the world’s most powerful producers of 
news and entertainment would be acquiring one of the most impor-
tant distribution vehicles. 

Mr. Pate, we recognize that you cannot comment on the specifics 
of the News Corporation–DirecTV deal as it will be reviewed by 
your agency when you are confirmed. But can you tell us generally 
how you will analyze vertical mergers in the media industry? Do 
combinations of content producers and distribution channels pose 
special dangers, especially for competitors who do not own a means 
of distribution? 

Mr. PATE. Well, thank you for that question, Senator. I appre-
ciate your remarks on the DirecTV–EchoStar merger. We were very 
pleased with the outcome we got there. It was actually an instance 
where I was able to appear in court myself on that case and was 
especially pleased at the way it turned out. 

As to the transaction you mentioned, the upcoming News Corp. 
transaction, as you say, it would not be appropriate for me to com-
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ment on that. It involves obviously different circumstances from 
the purchase—or the merger of two direct horizontal competitors as 
we had in DirecTV–EchoStar. But we’ll be looking at it closely. 

On the overall question about vertical mergers, as a general ap-
proach, vertical mergers, as you know, generally provide lesser con-
cern under the antitrust laws than a merger of horizontal competi-
tors. Nonetheless, there are instances where the vertical con-
sequences of a merger can present a sufficient impediment to com-
petition by one of the horizontal competitors that they do raise sig-
nificant concerns. 

I would mention cases since I have been at the Division: 
Northrup–Grumman, TRW, we had a case called Prem Door in the 
door manufacturing area. So we have in recent times looked at 
vertical aspects of mergers, and we’ll do that in any case that it’s 
called for. But beyond that, I think it would be inappropriate to ad-
dress specifically an upcoming transaction such as the one you 
mentioned.

Senator KOHL. All right. In the 1996 Telecommunications Act, 
Congress essentially deregulated radio station ownership, ending 
national ownership caps and allowing one company to own up to 
eight radio stations in large markets. As you know, an enormous 
wave of consolidation followed, resulting in large corporations such 
as Clear Channel now owning more than a thousand stations 
across the country. 

Many people have decried this gigantic wave of radio consolida-
tion and contend that it has homogenized radio ownership—radio 
across the country with the same formats and programming offered 
in every major city by the same owners. Many stations, critics do 
contend, care little about their local markets and are often pro-
grammed at one central and oftentimes one very distant location. 
Local news coverage has suffered perhaps the most. Radio stations 
once competed with different city hall or courthouse reporters, for 
example, and those same groups of eight stations now share one re-
porter and only one perspective. Many stations have eliminated 
news coverage altogether. Last Sunday’s Washington Post reported, 
for example, that on 9/11 several of Washington’s leading FM radio 
stations had nowhere to turn but to television, and they merely fed 
the sound from these television broadcasts. 

Does the experience of radio consolidation sound a warning bell 
for media consolidation in general? Doesn’t this experience support 
examining a media merger’s effect on the marketplace of ideas, to 
which I referred before, rather than just on the economic cost of ad-
vertising?

Mr. PATE. Well, as we discussed with your earlier question about 
media consolidation, Senator, when we intervene to stop an anti-
competitive merger, it can have the effect of preserving diversity. 
The specific treatment of issues such as local content generation, 
local ownership, and looking directly at the content of broadcasting 
is something that comes within the Federal Communications Com-
mission’s mandate. When we act, as I mentioned earlier, we act 
under the Sherman Act. 

In terms of doing that with respect to your concern about local 
communities, I will stress that we look at that on a local geo-
graphic, market-by-market basis. We don’t simply look at a radio 
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merger in a nationwide context; rather, we look from market to 
market at what the effects will be on a particular locality. 

As to my experience in this field with respect to radio mergers, 
the one recent transaction we’ve had was the Univision–HBC 
transaction, and in that case radio overlaps between HBC and a 
company called Entrevision, where the specific issue in which we 
intervened and required a divestiture. So these are issues that 
we’re going to look at closely. 

Senator KOHL. Would you say you would tend to be, can we pre-
dict more in the mold of a Charles James or a Joel Klein, in terms 
of your activity? In terms of your activity. I am not talking about 
your philosophy, but he was perhaps, in my judgment, more ener-
getic just in terms of his activity, not necessarily his political phi-
losophy but—

Mr. PATE. Well, Joel Klein has been, Senator, a friend of mine 
for a long time, and Charles James is a friend and my former boss, 
so I may be too close to the situation to comment. 

I guess if I were going to try to affiliate myself with two prede-
cessors, I would take my friend, John Shenefield, who is here, and 
then James Rill, who was in charge of the Division and is also a 
good friend who served in the previous Bush Administration. 

Senator KOHL. Thank you. 
Mr. PATE. Thank you. 
Senator KOHL. Thank you, Mr. Chairman. 
Senator DEWINE. Senator Leahy. 
Senator LEAHY. Thank you, Mr. Chairman. I would hope you look 

very carefully at the issues that Senator Kohl and others have 
raised on this, and as I said, I will give you a copy of the letter 
that Senator Jeffords and I sent to Chairman Powell on this media 
concentration. Just from the article that Senator Kohl referred to 
from the Post over the weekend, plus what many of us who travel 
around the country see, I mean the homogenization of radio is ter-
rible. When somebody can sit in a room in Maryland and pretend 
to give the traffic reports for a West Coast radio station, you real-
ize how much they have lost touch. But you also find when the 
company, Clear Channel—I believe they will deny this, but I be-
lieve they have done this—actively censored different artists and 
others, I mean that is wrong, or even those who have talk shows, 
who have actively censored them or made sure they cannot com-
pete with each other. I think one of the great things I found grow-
ing up was to find my own State having a number of radio stations 
that are each different. It is bad enough that our newspapers 
around the country have become very homogenized. Now if radio 
and television does the same thing, we have a real problem. Plus 
the public safety aspects. In my State we only have a couple, two 
or three radio stations left that can do the things when there is a 
flood, a massive snowstorm—and in Vermont, massive, you have to 
go about 15 or 20 inches. 15 inches the schools open an hour late. 
20 inches it is possible to have some closings, but those are new-
comers to the State. 

[Laughter.]
Senator LEAHY. And 25 inches I am willing to open the office 

three hours late, but you need these kinds of things. The best thing 
about this country is to have diversity of views, diversity of opin-
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ions, and it is not real competition if somebody is able to say in one 
place what is going to be heard all over the country. It does not 
help any of us. So please look at it carefully. 

I also would note that in December I wrote to you about opposing 
the proposed merger between HP Hood and National Dairy Hold-
ings, a dairy processing company largely owned by Dairy Farmers 
of America. Now, this is somewhat parochial, I will admit, but it 
would have allowed them to, as I said in my opening statement, 
control 90 percent of the fluid milk in New England. The Depart-
ment of Justice now has launched an investigation of the proposed 
merger. HP Hood and National Dairy announced that they would 
restructure their merger, I think that because the Department of 
Justice was looking at it, that they were more careful. I hope I 
have your commitment that your Department will continue to look 
at it. I am not asking you to prejudge it, but would you at least 
continue to look at it carefully? 

Mr. PATE. Thank you, Senator. You do have that commitment, 
and we do not view agricultural issues as parochial ones or unim-
portant ones. As you know, at the Division, we have a man named 
Doug Ross, who is our special counsel full time on agriculture. 
With respect to milk specifically, we recently brought a case which 
was not a reported merger, but a transaction that was below the 
threshold called Southern Belle, which related to school milk mar-
kets primarily in Kentucky, in which joint control by DFA pre-
sented a concern. We were looking very closely at the NDH–Hood 
transaction when it was withdrawn, and to the extent that or a 
similar transaction in that industry comes back, you can rest as-
sured we will be looking at it closely. 

Senator LEAHY. I mention this because in 2001 Dean Foods and 
Suiza Foods merged. I was concerned about that, and expressed 
concern. They control about 30 percent of the milk nationally, 
about 70 percent in New England. Since that merger, what has 
happened is that farmers receive 25 percent less for their milk. The 
price in the supermarket is virtually the same for a gallon. It may 
change a cent or two, but most places it is the same. So I hope also 
that your Department will look and find out whether that merger 
brought about the severe drop in prices to the producers. It cer-
tainly has not made any change for the consumer, but whether 
that has anything to do with the severe drop to the producers. 

Mr. PATE. Well, just as you mentioned, Senator, in the agricul-
tural area, this can be somewhat unlike other areas. We are con-
cerned with issues of so-called monopsony power, an in order for 
farmers to have a fair market in which to sell their milk, there 
needs to be a choice of potential purchasers. So I think these are 
legitimate issues and they’re ones that we’ll continue to look at. 
With Respect to Suiza–Dean the Department did insist on some 
divestitures there, but as with any other case, if information comes 
to light about what has happened since the merger that can help 
us do a better job in the future, we would want to consider that 
as well. 

Senator LEAHY. Thank you, Mr. Pate. I will put my other ques-
tions in the record. I do have one, if I just might, Mr. Chairman. 

Senator DEWINE. Sure. 
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Senator LEAHY. You gave a speech in February, offering praise 
for a European Union initiative, whereby either the EU or a mem-
ber country could investigate an antitrust matter, but not vote. You 
suggested, as I read it, the U.S. system where many States and 
Federal agencies launch investigation, is too cumbersome. But I 
look at things like Microsoft. That case came about because there 
had been cooperative State and Federal law enforcement officials 
working. Some of the things that come eventually to the Federal 
level began because of aggressive action at the State level. 

So would you like to speak a little bit to your speech? 
Mr. PATE. I would. I appreciate the opportunity to talk about 

that.
Senator LEAHY. I thought you might. 
Mr. PATE. The context in which I was mentioning that is one in 

which, as you know, we have from time to time been critical of our 
colleagues at the European Commission. On the other hand, the 
point I wanted to make there is that we need to be open to ideas 
in terms of what they are doing there, and Mario Monte, I think 
very ambitiously, is looking at how in a Federal system they can 
work together. 

With respect to what I have here, I guess I would refer you to 
my remarks at the ABA antitrust meeting more recently, in which 
I pointed out that one of the strengths of our antitrust system is 
the decentralization of that system. The Antitrust Division has a 
voice in making antitrust law. So do the courts. So do State attor-
neys general. And we work cooperatively very well with State at-
torneys general. We’re doing that now in terms of enforcing the 
Microsoft settlement, even working with the so-called non-settling 
States who took a different view of the case than we did. As long 
as I’m at the Division, if I’m confirmed, you’ll find that we’re going 
to continue to cooperate with the States. 

There are situations in which having a very large number of en-
forcers looking at the same case can make it difficult to enforce in 
a nonduplicative way, and we want to work together with the 
States on that problem when it comes up as well. 

Senator LEAHY. I will take a look. In fact, if you could have 
somebody send me over the ABA speech, I will actually read it. 

Mr. PATE. I’ll make sure you have it. 
Senator LEAHY. Not everybody will make that offer, but I will 

read it. Thank you. 
Thank you, Mr. Chairman. 
Senator DEWINE. Senator Kohl. 
Senator KOHL. Thank you, Mr. Chairman. I have just one more 

question.
Mr. Pate, the Government’s landmark antitrust case against 

Microsoft was settled before you assumed your current responsibil-
ities. As you may know, I expressed serious concerns regarding the 
loopholes and limitations in the settlement when it was announced, 
and I still hold some of these concerns today. 

A couple of questions. First, have you been satisfied in the man-
ner with which Microsoft has implemented the settlement thus far? 
And can you point to any specific ways in which a settlement has 
improved competition in the computer software market today? 
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Mr. PATE. Well, Senator, I appreciate your comments on Micro-
soft. I know there was a wide range of opinions about that case. 
We at the Division were very pleased about what Judge Kollar–
Kotelly had to say about the ways in which the settlement did 
track very faithfully the findings of the D.C. Circuit Court of Ap-
peals and did provide effective relief for consumers. 

Since that time we have worked together with the State attor-
neys general’s offices who have been involved in the case to try to 
make sure that settlement is effective. I would say that it’s an area 
in which we understand the need to be vigilant in making sure 
that the settlement is carried out. One recent example in which—
that I would point out, where our lawyers who are in charge of en-
forcing that settlement, obtained some improvements was in the 
area of the licensing agreements that Microsoft uses. Through our 
efforts, together with our State colleagues, we obtained an agree-
ment that Microsoft change those licensing terms, and also re-
moved a nondisclosure agreement, so that the terms of the agree-
ment could be available to the public so that we could get comment 
from interested parties. 

We’re going to continue to do things like that, and Judge Kollar–
Kotelly has set up a procedure that is going to try to make sure 
that the settlement is effective, and we’re committed to doing that. 

Senator KOHL. And with respect to Microsoft, last week the 
International Herald Tribune reported an allegation that Microsoft 
had engaged in a number of questionable business practices during 
the last year in order to dissuade governments and large institu-
tions from choosing cheaper alternatives to its dominant Windows 
operating system. The alleged practices include offering steep dis-
counts for Windows or even offering it for free if necessary. In addi-
tion, the newspaper claimed that Microsoft representatives were at-
tending trade fairs under false identities and purporting to be inde-
pendent computer consultants in order to persuade customers to 
avoid buying competitive products. 

Do these allegations concerns you, Mr. Pate? And if true, do they 
raise questions regarding Microsoft’s pledges to have undertaken 
reforms and obey the spirit as well as the letter of the settlement? 
Do you plan, when you are confirmed, to investigate these allega-
tions?

Mr. PATE. Senator, with respect to the reports you mention, our 
level of concern would depend on the actual facts that we were able 
to verify. 

With respect to discounting and other practices in Europe, I 
would suggest a caution in that the laws in Europe with respect 
to what sort of discounting is appropriate may differ from ours, and 
there may be instances in which things that are actually on-the-
merits competition from our point of view, may run afoul of dif-
ferent local rules there. 

On the other hand, as to your general question, we have met in 
the past repeatedly with firms who have concerns about Microsoft. 
If I am confirmed, we will continue to welcome input from those 
who think there are matters that need to be addressed, and I can 
assure you, if we find anticompetitive conduct, we will take appro-
priate action to stop it. 

Senator KOHL. Thank you, Mr. Pate. 
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Mr. PATE. Thank you, Senator. 
Senator KOHL. Thank you, Mr. Chairman. I return the floor to 

you.
Senator DEWINE. Senator Kohl, thank you very much. 

STATEMENT OF HON. MIKE DEWINE, A U.S. SENATOR FROM 
THE STATE OF OHIO 

Senator DEWINE. Mr. Pate, the good news or the bad news is you 
are down to me, I think, now. 

[Laughter.]
Senator DEWINE. Let me welcome you again to the Committee. 
Mr. PATE. Thank you, Senator. 
Senator DEWINE. I appreciate you being here, and your wife 

Lindsey, and Ellen and Lizzie are doing pretty well I think there. 
I am not sure this is an improvement over school though. 

[Laughter.]
Senator DEWINE. School has got to be better than this, but I will 

not ask them to comment. They can tell you later, but school has 
got to be more exciting than this. 

But we do appreciate your leadership at the Department you pro-
vided as Acting Assistant Attorney General for Antitrust really 
during a period of great transition. The transition period has not 
only included the departure of your predecessor, Charles James, 
but also that of two different deputy attorney generals, deputy as-
sistant attorney generals, one for international enforcement and 
one for economics. Really I think you are to be commended for the 
way that the Antitrust Division has functioned during this transi-
tion period, and we thank you for that. 

In today’s challenging economic climate, vigorous antitrust en-
forcement we believe remains vitally important to ensuring that 
our markets function properly, and ultimately that American con-
sumers get the benefit of better goods and services at better prices. 
The Antitrust Division is of course an integral part of our Nation’s 
antitrust enforcement efforts. In fact, it is likely that the role of 
Antitrust Division will grow in importance in the near future. I am 
thinking in particular of the issue of media consolidation. Of 
course, we have already talked about that a little bit today. It has 
been widely reported that the FCC is likely to weaken its media 
ownership rules early next month. Accordingly, consumers will look 
increasingly to the Antitrust Division to carefully scrutinize poten-
tial mergers and acquisitions in the television, the radio, the cable 
news and the entertainment markets. We must take care to not 
allow consolidation in these markets to harm consumers’ interest. 

The pending News Corp–DirecTV deal is an example of the type 
of media deal that creates the need for thorough review. Although 
the FCC rule-making may not directly implicate the deal, I think 
the proposed acquisition is really typical of the type of consolida-
tion that we are seeing throughout the media sector. Because of 
this, Senator Kohl and I plan to hold an Antitrust Subcommittee 
hearing next month on the News Corp–DirecTV deal, and we will 
closely examine the proposal at that time. We have already begun 
to line up witnesses for that hearing. I think it is going to be a live-
ly and I think a very positive hearing. 
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For today, however, there are a number of other key areas that 
I think we need to examine. When your predecessor appeared be-
fore the Antitrust Subcommittee last September I stressed the im-
portance of antitrust scrutiny for joint ventures. While joint ven-
tures differ from full-fledged mergers, they often have significant 
competitive impact and require similar vigorous scrutiny from the 
antitrust agencies. Joint ventures also differ from mergers because 
Hart–Scott–Rodino Act does not cover them. As a result, the Anti-
trust Division is not required to examine joint ventures under the 
statutory merger timelines. Despite the lack of statutory timelines, 
however, it is important that the Antitrust Division review these 
arrangements within reasonable time periods without of course sac-
rificing careful, thorough, economically sound analysis. 

We also must recognize that the Antitrust Division and other 
American antitrust authorities are not the only important antitrust 
authorities in the world. As business becomes more global, and 
commerce flows more freely around the world, companies that do 
business worldwide face nearly 100 different antitrust enforcement 
agencies. Ongoing efforts to facilitate cooperation between various 
antitrust agencies around the world and efforts to coordinate proce-
dural and substantive antitrust standards represent important ad-
vances in antitrust enforcement. 

I know you have worked a great deal in international coordina-
tion, and hope that those efforts continue. I look forward to dis-
cussing with you these and other issues today. In just a moment 
we are going to do that with just a few questions, although some 
of these areas have been really I think thoroughly examined by my 
colleagues.

I also want to discuss this along with the successes of the Anti-
trust Division during your tenure as the Acting Assistant Attorney 
General and the challenges that still remain. So we do also look 
forward to working with you in the future, and really again, I want 
to just say I appreciate your work, look forward to your confirma-
tion. I think you have done a very good job thus far, and I know 
you are going to continue that work after your confirmation. 

[The prepared statement of Senator DeWine appears as a sub-
mission for the record.] 

Senator DEWINE. Let me just start. I just have a couple ques-
tions. First, I have expressed concern in the past about supplier-
owned joint ventures. Now, I understand that the Antitrust Divi-
sion has several ongoing investigations of these joint ventures, and 
as I have said before how I have some concerns about the length 
of time that some of these investigations go on, it is certainly im-
portant to thoroughly examine these issues, but the Orbitz inves-
tigation, for example, does seem to be taking quite a long time. I 
am particularly worried that the very existence of the investigation 
is starting to have an impact on the marketplace. I know, of course, 
that you cannot get into the details of an ongoing investigation, so 
I am not going to ask you to do that, but perhaps we could discuss 
the more general question of what if any impact does the existence 
of ongoing investigations into these joint ventures have in the mar-
ket? In other words, does the existence of these investigations deter 
supplier-owned joint ventures from behaving in an anticompetitive 
manner, or does the existence of these investigation discourage le-
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gitimate precompetitive activities? How should the balance be 
struck, and more importantly, how can the Antitrust Division in-
vestigate these issues thoroughly enough to protect consumers but 
quickly enough to give businesses and the marketplace the cer-
tainty and the finality that they really need? 

Mr. PATE. Thank you, Senator. Let me address your joint ven-
tures comment directly, but first, thank you for your comments 
about the Division’s operation during the interim period since 
Charles James left in November. I really do appreciate that, and 
would like to recognize that that has been the result of a lot of 
hard work from Debbie Majoris, the principal deputy; Connie Rob-
inson, our Director of Operations who stepped in; Ken Heyer, who 
served the function of Economics Deputy essentially prior to our 
filling that slot recently. But I appreciate your comments on that 
point.

With respect to joint ventures, there were really two aspects of 
the importance that Charles placed on that that he talked about 
with you in an earlier hearing. One is the so-called sham joint ven-
ture, where two companies may characterize as a joint venture 
something that is really nothing more than an agreement to elimi-
nate competition. We have been very active in that area and have 
moved very fast. Our alternative newspapers case and the case in-
volving the Math Works, both were situations where the Division 
acted quickly to bring assets back into competition. 

As to the investigations that have taken a longer time, I am not 
sure that despite the long pendency of those investigations that 
they are really average examples. Orbitz, our foreign currency joint 
venture transaction, the music distribution investigations, all were 
situations involving the inception of brand new industries and the 
need on our part to collect and evaluate huge amounts of economic 
data. As I said earlier, they take a long time, but it is just as im-
portant to get the right result as it is to move quickly in a case 
like that. 

As to your very specific question, there are two sides to that coin. 
Some think—and this has been an opinion that has been expressed 
in the context of Orbitz—that the pendency of the investigation 
may have prevented anticompetitive conduct. Others equally, with 
respect to that very same case, say that the pendency of the inves-
tigation is an unfair burden on Orbitz. So we at the Division try 
not to look at either side of that coin. For an investigation to be 
open, we do not see ourselves as sitting as regulators with no end 
in sight. Rather, if an investigation is open, it needs to be driving 
towards some potential Sherman Act claim. These things can take 
some time, but we try to do them as expeditiously as possible. So 
I hope that is responsive. 

Senator DEWINE. Good, good. Thank you very much. 
Mr. Pate, in passing the Telecommunications Act of 1996, Con-

gress granted a role to the Antitrust Division in examining the ap-
plications of the Bell operating companies to provide long distance 
services in their local service areas, the so-called Section 271 appli-
cations. The Antitrust Division has adopted the standard that a re-
gional Bell operating company should be permitted to provide long 
distance service in its local service area only when those local mar-
kets in a State have been fully and irreversibly opened to competi-
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tion. In addition to providing a role to the Antitrust Division in ex-
amining the Section 271 applications, Congress also expressly in-
cluded an antitrust savings clause in the 1996 Act to ensure that 
the antitrust laws continued to apply. 

Has the Antitrust Division undertaken any investigations of al-
leged anticompetitive conduct by the Bell operating companies in 
their local markets once 271 applications have been granted? 
Under what circumstances do you foresee the Antitrust Division 
undertaking such investigations to ensure that competition of local 
markets remain fully and irreversibly opened to competition? 

Mr. PATE. Well, Senator DeWine, as you mentioned, the Con-
gress gave the Division a specific responsibility, a statutory respon-
sibility under Section 271 of the Telecommunications Act in this 
field. We have been very active in the 271 process, and as you 
know, the statute requires the Federal Communications Commis-
sion to give weight to the comments expressed in our evaluations. 

We have in some cases recommended that, or concluded that 
markets are fully and irreversibly open, and recommended that the 
FCC grant those applications. In others we’ve been unable to sup-
port the applications, and we think our work in that field has been 
very important. 

You’re very correct in what you say with respect to the savings 
clause, and since I’ve been at the Division we have filed several 
briefs reiterating the Department’s position that the antitrust laws 
continue to apply. I don’t think it would be appropriate to discuss 
any particular case, but I would just say generally that we hope 
that once we conclude that a market is fully and irreversibly open 
to competition, that means that the operating systems and other 
necessary attributes are present there, that the market will func-
tion and that as a commercial matter there will be access for local 
competitive firms, but if as you say, there is an allegation of anti-
competitive conduct, we certainly believe, under the savings clause, 
that it’s our job to be there to evaluate it, and we’ll do that. 

Senator DEWINE. Thank you very much. Let me turn to the issue 
that you have already discussed a little bit, and that is the inter-
national antitrust arena, which has so fundamentally changed real-
ly in the last decade. International antitrust enforcement has really 
increased in importance over the past few years as business has be-
come more global and really the number of antitrust enforcement 
regimes around the world have increased. In fact, there are nearly, 
I believe there are nearly 100 antitrust enforcement regimes in the 
world today. This means that business has faced an array of dif-
ferent antitrust standards and procedural requirements. In specific 
cases this can lead to different jurisdictions reaching different con-
clusions on the same transactions. This happened, of course, in the 
GE–Honeywell merger case. In general it can create a great deal 
of uncertainty for businesses as they operate internationally. 

I am pleased to hear about the strides that you have made in fa-
cilitating cooperation among the different antitrust authorities, and 
let me also just congratulate you—we talked about this the other 
day in the office—but congratulate you on the successes that you 
have had in this area. You have stated that the U.S.–EU bilateral 
relationship is a good model for how a bilateral relationship should 
work. Recently Senator Kohl and I met with Mario Monte, Euro-
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pean Commissioner for Competition, and he mentioned the positive 
working relationship as well. 

Let me just ask you how are we progressing with other bilateral 
relationships? What is the future there, do you think? 

Mr. PATE. I think, Senator DeWine, that the future is positive. 
We do have a particularly good relationship with the EU that’s 
borne fruit in all aspects of our work, particularly on the criminal 
side, where we just this year for the first time have had joint inves-
tigations in terms of drop-in interviews, dawn raids, as they call 
those in the EC, coordinated with the EC, Japan, Canada, some of 
the other countries with whom we have a particularly strong bilat-
eral relationship. 

On the broader front I would mention the International Competi-
tion Network to you, and that is an organization, not an organiza-
tion composed of a number of private interests, not a bar organiza-
tion, but an organization of enforcement authorities around the 
world. As you mentioned, there are about 100 countries now that 
do have antitrust statutes. The ICN, as it’s called, we think is a 
good forum for us to try to share the view that antitrust enforce-
ment ought to be based on objective economics and objective law 
enforcement rather than any other considerations. And the best 
thing we can do is have a forum to try to discuss that. There’s a 
meeting coming up next month in Mexico that’s going to involve 
the jurisdiction, many of the jurisdictions with antitrust laws, and 
we think that is a good forum that can make improvements in the 
area that you mention. 

Senator DEWINE. Mr. Pate, again, thank you very much. Let me 
just again say, as I did announce, that Senator Kohl and I do plan 
on holding an Antitrust Subcommittee hearing next month on the 
News Corp–DirecTV deal. We think that is a very important hear-
ing. We intend to spend significant time on that hearing to thor-
oughly examine that issue. 

Another issue that Senator Leahy raised with you is the whole 
media consolidation issue. We also plan on holding a hearing on 
that issue in June, and we will examine that issue as well. I must 
say that I share many of the concerns that were expressed by Sen-
ator Leahy. I understand, Mr. Pate, that your jurisdiction, under 
our law, is of a limited jurisdiction. You do have jurisdiction in 
these areas, but it is somewhat limited, as you and I talked about 
the other day in my office. But we have an obligation I think in 
this Subcommittee to have an overview of this issue. I think from 
a public policy point of view that these consolidations present some 
very big, big public policy issues that frankly go beyond the eco-
nomic issues that you are limited to looking at, and some of the 
antitrust issues that you are limited to looking at, and so we intend 
to look at the broad issues as well. 

Again, Mr. Pate, thank you very much. I think you are off to a 
great start in your job, and we look forward to moving forward on 
your confirmation. 

Mr. PATE. Thank you very much, Senator DeWine. 
Senator DEWINE. Thanks for being with us. 
[Whereupon, at 12:04 p.m., the Committee was adjourned.] 
[Questions and answers and a submission for the record follow.]
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