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(1)

LETTING THE PEOPLE DECIDE: THE CON-
STITUTIONAL AMENDMENT AUTHORIZING 
CONGRESS TO PROHIBIT THE PHYSICAL 
DESECRATION OF THE FLAG OF THE 
UNITED STATES 

WEDNESDAY, MARCH 10, 2004 

UNITED STATES SENATE,
COMMITTEE ON THE JUDICIARY,

Washington, DC. 
The Committee met, pursuant to notice, at 10:13 a.m., in room 

SD–226, Dirksen Senate Office Building, Hon. Orrin G. Hatch, 
Chairman of the Committee, presiding. 

Present: Senators Hatch, Craig, Leahy, Feinstein, Feingold and 
Durbin.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. 
SENATOR FROM THE STATE OF UTAH 

Chairman HATCH. If we can have your attention, we will begin 
this hearing. Before we get started, I just want to take a moment 
to acknowledge a number of very special members in the audience. 

We are honored to have the Utah delegation here, led by Na-
tional Executive Committeeman Bill Cristoferson, who is also a 
very dear friend. So we are happy to have all of you here. 

I would also like to mention another Utahan who traveled here 
for today’s hearing, Mr. Paul Swenson. Paul is President and CEO 
of Colonial Flag and was generous enough to lend us a couple of 
huge flags that we had planned to hang in the hearing room. Un-
fortunately, we were not able to make arrangements to do that, but 
we appreciate Mr. Swenson’s generosity and interest very much, 
and we are going to use those flags. 

Rose Lee is the Board Chair of the Gold Star Wives. 
Rose, can you stand? We are so happy to have you here. Wel-

come.
[Applause.]
Chairman HATCH. We would also like to welcome all the mem-

bers of the American Legion and the Citizens Flag Alliance. Your 
support is the reason why we are here today and the reason that 
this very important measure is seriously being considered by the 
Congress, and I want to thank you all for your good work. So 
please keep it up. 

Last, but certainly not least, we would like to welcome two dis-
tinguished members of the Knights of Columbus—Bill Mulvehill, 
Vice Supreme Master for Calvert Province, and Peter Jurvai, State 
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Secretary for the District of Columbia State Council. We are so 
honored to have you here as well. 

[Applause.]
Chairman HATCH. We are honored to have all the other guests 

who are here and those who are here to testify, and we will talk 
about that in a minute. 

I want to welcome everyone here today to this important hearing 
on S.J. Res. 4, the bipartisan proposed constitutional amendment 
to protect the American flag from acts of physical desecration. I 
have enjoyed working with all my Senate colleagues on this issue, 
and I look forward to hearing from today’s witnesses. 

In the past, this Committee has been fortunate to hear from a 
variety of witnesses who range from war veterans, Senators who 
were also war veterans, law professors, teachers and others from 
a variety of backgrounds. I can assure everyone that today’s panel 
of witnesses will once again provide us with wisdom and insight 
that we in the Senate need when considering this very important 
topic and issue. 

The American flag serves as the symbol of our great Nation. The 
flag represents, like nothing else can, the common bond shared by 
otherwise diverse people. As a sponsor and long-time supporter of 
this proposed constitutional amendment, I am pleased, but not sur-
prised by the way Americans have been displaying the flag as a 
symbol of solidarity following the attacks of September 11th. In 
fact, many stores that sell American flags reported that following 
September 11th, they quickly sold out of flags and could not obtain 
replacements fast enough to replenish their stock. 

From the dawn of our country’s creation and continuing through 
this very moment, American soldiers have put their lives on the 
line to defend the flag and what it represents. My brother was one 
of them who was killed in the Second World War. I believe that we 
honor the sacrifices made by those who defended this country by 
protecting the flag in the manner it once enjoyed. 

From the lyrics penned by Francis Scott Key which are sung in 
our National Anthem to the unfurling of the flag at the Pentagon 
following September 11th—that flag now hangs in the Smithso-
nian—our people have turned to the American flag as a symbol of 
national unity and pride during times of crisis, and especially these 
crises.

Whatever our differences of party, race, religion or socioeconomic 
status, the flag reminds us that we are very much one people, 
united in a shared destiny, bonded in a common faith in our Na-
tion. Because our flag transcends our fellow citizens’ differences 
and our diversity as a Nation, it symbolized the love of liberty and 
the love of country felt by us as an American people. 

This symbolism stands in sharp contrast to the flags of those op-
pressive and totalitarian regimes such as Cuba, Nazi Germany, or 
even the former Soviet Union, which uniformly represented intoler-
ance of free thought, oppression and coerced loyalty. 

In 1861, President Abraham Lincoln called our young men to put 
their lives on the line to preserve the Union. When Union troops 
were beaten and demoralized, General Ulysses S. Grant ordered a 
detachment of men to make an early-morning attack on Lookout 
Mountain, in Tennessee. When the fog lifted from Lookout Moun-
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tain, the rest of the Union troops saw the American flag flying and 
cheered with a new-found courage. This courage eventually led to 
a Nation of free men, not half slave and half free. 

In 1941, President Franklin Roosevelt called on all Americans to 
fight the aggression of the Axis powers. After suffering numerous 
early defeats, the free world watched in awe as five Marines and 
one sailor raised the American flag on Iwo Jima after nearly 6,000 
American soldiers gave all that they had, their lives, to achieve this 
victory. Their undaunted, courageous act, for which three of the six 
men died, inspired the Allied troops to obtain victory over fascism. 

In 1990, President Bush called on our young men and women to 
go to the Mideast for Operation Desert Shield and Desert Storm. 
After an unprovoked attack by the terrorist dictator Saddam Hus-
sein on the Kingdom of Kuwait, American troops wearing arm 
patches with the American flag on their shoulders led the way to 
victory. General Norman Schwarzkopf thanked the American peo-
ple for their support and he stated this, quote, ‘‘The prophets of 
doom, the naysayers, the protesters and the flag-burners all said 
that you wouldn’t stick by us, but we knew better. We knew you 
would never let us down. By golly, you didn’t,’’ unquote. 

In 2001, the American flag was again called upon to inspire our 
men and women during time of war. For example, I am touched by 
the New York National Guard’s dedication of an American flag to 
the memory of Staff Sergeant Jerome Dominguez. Sergeant 
Dominguez, also a full-time New York City police officer, lost his 
life serving his fellow citizens in the World Trade Center attacks. 

The American flag dedicated to Sergeant Dominguez traveled to 
Bahrain with a team of his fellow 105th Security Forces when they 
participated in the overthrow of the Taliban during Operation En-
during Freedom. Later, this very flag was tasked with the solemn 
duty of overlooking several fallen military members during their 
final flight home after giving the ultimate sacrifice for their coun-
try during Operation Iraqi Freedom. 

I will place into the record an article written by Staff Sergeant 
John Grassler documenting this wonderful commemoration. 

We need to pass this flag amendment because in 1989, the Su-
preme Court abandoned 150 years of history and the intent of the 
First Amendment to embrace a philosophy that made no distinction 
between oral and written speech about the flag and extremist, dis-
respectful destruction of the flag. 

This striking contradiction was amply described by Chief Justice 
Rehnquist, who wrote, quote, ‘‘The government may conscript men 
into the Armed Forces where they must fight and perhaps die for 
the flag, but the government may not prohibit the public burning 
of the banner under which they fight,’’ unquote. 

When Congress responded with a Federal flag protection statute, 
the Supreme Court used its new and changed interpretation of the 
First Amendment to strike it down by another five-to-four vote. It 
is now clear that a constitutional amendment is the only legal 
means to protect the flag. And anybody who continues to say we 
ought to pass legislation is just using that as an excuse to not face 
up to this problem. Thankfully, the Constitution provides a method 
for peaceful and law-abiding citizens to amend the Constitution, 
and it is time to let our fellow citizens speak on this issue. 
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Polls have shown that 80 percent of the American people want 
the opportunity to vote to protect the American flag. All 50 State 
legislatures have passed resolutions asking Congress to pass the 
amendment and send it to the States for consideration and ratifica-
tion. Numerous organizations from the American Legion to the 
Women’s War Veterans to the African-American Women’s Clergy 
all support the flag protection amendment. We should not deprive 
the American public the right to express their view on this subject 
any longer. 

If the Senate passes the flag amendment this year, the nation-
wide debate over State ratification will be one of the greatest public 
discussions in American history. It will encourage a deeper study 
of our Nation’s history and our Nation’s values. It will inspire our 
young people to understand and appreciate the heroic selflessness 
displayed during this and previous generations, and it will cause 
many Americans to renew their faith in and commitment to the 
ideals and values of America that are greater than anyone’s per-
sonal self-interest. 

I am grateful to those of you who are here to testify today on ei-
ther side of this issue. This is a free country and we should be able 
to express ourselves freely. But we ought to protect the flag, and 
we ought to protect it from acts of physical desecration even though 
some would argue that urinating or defecating on the flag is some 
form of speech. I don’t think that is so. I think it is offensive con-
duct that we ought to stand up against and do something about, 
and this is the opportunity for all of America to participate in a 
constitutional process that really makes sense. 

[The prepared statement of Senator Hatch appears as a submis-
sion for the record.] 

So with that, we will turn the time over to Senator Leahy, and 
then we will go to our witnesses. 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Senator LEAHY. Thank you very much, Mr. Chairman. Our Com-
mittee is holding the latest in what has become a series of hearings 
on amending the Constitution. Of course, our Committee is the one 
that has the appropriate duty to do that. 

This is the third constitutional amendment to which this Com-
mittee has devoted significant time for debate in the 108th Con-
gress. It is actually one of 61 amendments introduced so far this 
session. I believe we have a chart here showing that. These are the 
61 amendments to the Constitution that were introduced in this 
Congress alone. I think a number of members of this Committee 
are cosponsors of some of these. 

Now, that is 61 in one Congress. There have been probably a cou-
ple thousand amendments to the Constitution introduced since I 
was elected to the Senate. There have actually been 11,000 amend-
ments to the Constitution proposed since the 1st Congress. Had 
these all been adopted, the Constitution of the United States, in-
stead of being something that you could put in your shirt pocket, 
would fill up the whole front of this Committee room just to print 
them all. And Americans probably would not have any real idea of 
what our rights are under the Constitution. 
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This is the second hearing in just a week’s time in which we are 
debating a constitutional amendment during this election year that 
would, in this case, amend the Bill of Rights for the first time in 
our Nation’s history. 

Now, I know the flag amendment is an issue of particular impor-
tance to veterans, whether it is my young Marine son or any other 
veteran here. I know that opinions are on both sides of this issue. 
I have gotten voluminous letters and e-mails from veterans in favor 
of this amendment and voluminous letters and e-mails from vet-
erans opposed to this amendment. 

The one thing that we should all agree on is that this Nation has 
to be thankful for the service of these veterans to our Nation. No 
matter how we feel about this constitutional amendment, that is an 
area where we all agree. 

I also heard from a number of veterans who asked me if this 
amendment coming up at this time, especially just before we have 
our budget votes, may be a distraction on behalf of the administra-
tion so we might not look at what it is doing directly for or to vet-
erans. Some of these veterans have written to me and asked me 
if maybe the administration believes that veterans might be dis-
tracted from the fact that the administration is failing to meet 
their long-term health and related needs. 

The reason I ask this is that I also serve on the Appropriations 
Committee, and I look at the budget from the Veterans Administra-
tion, and it tells me a lot about the Administration’s priorities. 
Here is the President’s budget for veterans. It doesn’t maintain 
current services. It falls $1.2 billion below what the VA says it 
needs. It is $2.9 billion below what veterans have put together on 
the independent budget. Out-of-pocket expenses for veterans have 
skyrocketed 478 percent under this administration. 

Even though Congress added $2.1 billion over the last 3 years 
over what the President requested, we still have a shortfall. In fact, 
it is interesting that when we have added the money to make up 
for the shortfalls in veterans benefits, this same administration has 
been very, very critical of the Congress for putting money in the 
veterans budget. 

I mention this because the letters I receive tell me about the 
longer waits at the VA hospitals, the extra costs, the out-of-pocket 
expenses, and so on. And I wonder if at the same time we are de-
bating the budget for the veterans—many of whom are in town 
today—this hearing is designed to distract us from the fact that 
our veterans’ health care is being cut yet again. 

Now, I respect the views of veterans on both sides of this issue, 
of course. But I want to note some of the veterans who have op-
posed it. Senator John Glenn, who is a combat veteran, wrote, ‘‘The 
flag is the Nation’s most powerful and emotional symbol. It is our 
most sacred symbol. It is our most revered symbol. But it is a sym-
bol. It symbolizes the freedoms that we have in this country, but 
it is not the freedoms themselves.’’ Senator Glenn, who served with 
distinction in World War II and in the Korean War and, of course, 
as an astronaut and a member of this Senate, feels this way. Sen-
ator Bob Kerrey, who is only one of two Senators I have served 
with who were recipients of the Congressional Medal of Honor, also 
opposes the amendment. 
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They were invited to testify today, but they were given very short 
notice and were unable to change their schedules to do this. And 
the Committee was unable to rearrange its schedule to allow them, 
so I would ask that their statements be made part of the record. 

Chairman HATCH. Without objection. 
Senator LEAHY. Another veteran wrote to me, retired Four-Star 

General Colin Powell, now the Secretary of State in the Bush ad-
ministration. He wrote in opposition to the proposed amendment. 
He said, ‘‘We are rightly outraged when anyone attacks or dese-
crates our flag. Few Americans do such things and when they do 
they are subject to the rightful condemnation of their fellow citi-
zens. They may be destroying a piece of cloth, but they do no dam-
age to our system of freedom which tolerates such desecration.’’ Re-
ferring to the Constitution, General Powell continued, ‘‘I would not 
amend that great shield of democracy to hammer a few miscreants. 
The flag will still be flying proudly long after they have slunk 
away.’’

I would ask, Mr. Chairman, that Secretary Powell’s letter be part 
of the record. 

Chairman HATCH. Without objection. 
Senator LEAHY. I know how offended any one of us gets when we 

see desecration of the flag. I remember during the Super Bowl half-
time show the thing that offended me the most was when Kid Rock 
wore a flag as a pancho and then just tossed it away on the ground 
afterwards. In fact, my wife had to get me to stop shouting at the 
television when I watched that. There was a lot of publicity about 
something else at that halftime show. Frankly, I missed that and 
never saw that, but, boy, I saw that flag being flown out there and 
worn as a pancho. 

I am certainly as patriotic a person as anybody, as is the Presi-
dent, but I know that he signed a flag at a campaign rally last 
summer. Under this amendment, that would be also inappropriate. 
But these acts are protected by the Constitution. 

All of us agree that flag desecration is a despicable and reprehen-
sible act, but the true question before us is not whether we agree 
with that. All of us agree it is contemptible. The issue before us 
is whether we should amend the Constitution of the United States, 
with all the risks that entails, and whether for the first time in our 
history we should narrow the freedoms ensured by the First 
Amendment.

As Supreme Court Justice Brennan wrote, ‘‘We can imagine no 
more appropriate response to burning a flag than waving one’s 
own.’’ That is exactly how the American people respond, a point 
demonstrated by the innate patriotism of Americans in response to 
events of the past years, as Chairman Hatch pointed out so elo-
quently a few minutes ago, with the sale of flags after 9/11. 

But the Chairman did say this constitutional amendment is the 
only way to protect our flag. I disagree. At my home in Vermont, 
I live on a dirt road, a very rural, very picturesque area. All the 
neighbors know when the Leahys are home because the flag is fly-
ing, as it has for the 30 years I have been a Senator. That flag is 
protected by Vermont law, a State constitutional law. 

If somebody came on my property and took that flag and dese-
crated it, and assuming there was much left of them after I fin-
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ished with them, they could be prosecuted under Vermont law. If 
they did the same thing in Utah, they could be prosecuted under 
Utah law. 

The flags in this room are all protected. If anybody desecrated 
one of these flags, the police officers here would arrest them. They 
could be prosecuted for defacing Federal property. There are laws 
that protect any flag that is flown at your home. If somebody came 
and desecrated your flag, they could be prosecuted for both tres-
pass and destruction of your property. 

What I am suggesting is that the thing we must protect the most 
is our sacred Constitution. When I go to countries where there are 
dictators they have to have all kinds of laws to protect themselves. 
You cannot criticize their president or their prime minister, or 
whomever. You can’t criticize the symbols of their state or you will 
go to jail. They enact these laws to keep their people in line. 

I love bragging about the fact that Americans can criticize any-
body. I talk about people who have rallies to criticize me or any-
body else, and that we Americans protect our flag. We protect it 
without laws to require doing so. We do it because we love the sym-
bols of our country, and it makes me feel good to tell some of these 
dictators we don’t need to do what they do; we don’t need those 
kinds of protections. 

Immediately after September 11th, the surge in patriotism made 
American flags such a hot commodity that several major flag man-
ufacturers could not keep flags stocked on store shelves. We don’t 
need to teach Americans how to respect the flag. The American 
people have shown they respect the flag. 

In the neighborhood I live in when I am here in Washington dur-
ing session, there are a number of homes owned by foreign embas-
sies. The day after September 11th, Mr. Chairman, I walked down 
those streets and all those homes were flying both their national 
flag and the U.S. flag. I went by and left a hand-written note in 
every single one of their mailboxes thanking them for that. 

Freedom of speech and the press is one of the magnificent be-
quests of earlier Americans to all the generations that follow. 
These rights are fragile and they need nurturing and protection by 
every new generation. The erosion of freedom can easily come when 
lawmakers succumb to the temptation to pander to shifting public 
passions, at the expense of the public’s everlasting interest in pre-
serving freedom. In any session of Congress, you do not have to 
look far to see this dynamic at work. 

It may not be politically popular to defend against erosive efforts 
like this, but generations of Americans to come will thank us if we 
leave for them the same First Amendment that we ourselves inher-
ited and so dearly treasure, the same First Amendment that gen-
erations before us tried to change and did not. 

Mr. Chairman, I think you do us all a service in having this 
hearing. And while we may disagree on the basic thing, you know 
of my deep respect and affection for you. 

[The prepared statement Senator Leahy appears as a submission 
for the record.] 

Chairman HATCH. Well, thank you, Senator. 
We will turn to Senator Craig and the rest of the Committee for 

short statements, and we will go back and forth. 
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Senator Craig. 

STATEMENT OF HON. LARRY CRAIG, A U.S. SENATOR FROM 
THE STATE OF IDAHO 

Senator CRAIG. Well, thank you very much, Mr. Chairman. 
For those of you in the audience today who wonder why I am so 

far away from the dias, I am a junior on this Committee, so it is 
something to do with seniority. But I must say after Senator Lea-
hy’s comments, I am glad there is a little distance between us 
today because I do disagree with him on a variety of things. Of 
course, that is the beauty of the diversity that is demonstrated in 
this wonderful country of ours as we express our opinions on this 
issue.

The thing that frustrates me most, after the House has consist-
ently spoken out in a resolution for a flag amendment, is that the 
Senate by its action is denying the people the opportunity to speak. 
There is a fundamental difference here. It is not our Constitution, 
not that of the United States Senate. The Constitution is a phe-
nomenally valuable foundational law of this country designed by 
the people. 

To deny all 50 States an opportunity to express that opinion, and 
a vast majority of the American people, I think is the wrong denial. 
I do believe it is time that we bring forth a constitutional amend-
ment and send it to the States to allow the American people to ex-
press their opinion. 

I do agree with the Chairman that that becomes a phenomenally 
healthy debate for all Americans, because I am one who believes 
that we must consistently remind our citizens of their rights and 
of their Constitution. I don’t think it is something that just because 
you are born here, that action in itself imbues totally with a knowl-
edge and understanding of those fundamentals. Healthy national 
debates reinstate that. 

When we were celebrating the bicentennial of the Constitution, 
more young people learned once again about the value of that won-
derful document than they had learned ever before. Why? Because 
it is not faddish anymore to teach it in our schools. Somehow, our 
schools get caught up in contemporary issues and fail in many in-
stances to teach some of the foundational principles that this coun-
try was built upon. 

So for a variety of reasons, including the most obvious, I think 
it is time that we send forth this amendment, not because the Sen-
ate has decided it should or should not happen, although that is 
one of our responsibilities and the method by which this Constitu-
tion is amended, but because the States have so loudly spoken and 
because I believe it our responsibility to allow the American people 
to be granted that opportunity to speak. 

With that, Mr. Chairman, I have always felt that while the Su-
preme Court has a valuable role to play in this country, they are 
not given the right, if you will, to write the laws. That is our job 
and that is the job of the American people. That is why I strongly 
support this amendment. 

Chairman HATCH. Well, thank you, Senator. 
Senator CRAIG. Let me ask unanimous consent that my full 

statement be a part of the record. 
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Chairman HATCH. Without objection. 
Senator CRAIG. And as somebody who is an active member of the 

Veterans Committee, we are going to plus-up veterans budgets 
again this year, as we did last year and the year before, and as we 
consistently did also during the Clinton years. 

It is important, I think, for everybody to understand that while 
there was an element of partisan expression here this morning, the 
reality is that we will do exactly what we have historically done as 
a Senate both during the Clinton years and now the Bush years, 
and that is to plus-up veterans budgets. 

I was at the Veterans Administration facility in my hometown 
now of Boise this past weekend, where there once were lines. By 
June, there will be no lines anymore. Why? Because we set that ad-
ministrative process together to aggressively pursue and bring on 
people to resolve that problem, and we are doing it. 

I would encourage all Senators to encourage their veterans facili-
ties to do the same, because they have been granted the money to 
get it done and now it is an administrative problem, in my opinion, 
much more than it is a dollars-and-cents problem. We have been 
able to prove that in Idaho. There will be no waiting lists as of 
June of this year in Idaho and I am proud of that fact. 

Thank you, Mr. Chairman. 
[The prepared statement Senator Craig appears as a submission 

for the record.] 
Chairman HATCH. Thank you, Senator Craig. 
Senator Feingold. 

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator FEINGOLD. Thank you, Mr. Chairman, and I would like 
to welcome our witnesses today. As the Ranking Member pointed 
out, this is our second hearing in two weeks on a constitutional 
amendment. The amendment we discussed last week would for the 
first time write discrimination into our Constitution. This week, we 
are discussing an amendment that would for the first time amend 
the Bill of Rights. 

Make no mistake, we are talking here today about amending the 
Constitution of the United States to permit the Government to 
criminalize conduct that, however misguided, is clearly expressive 
and is often undertaken as a form of political protest. Adopting this 
amendment would be a grave mistake. 

It seems almost silly to say this, but given some of the written 
testimony of some of the witnesses today, I must say it anyway. 
Not a single Senator who opposes the proposed constitutional 
amendment, as I do, supports burning or otherwise showing dis-
respect to the flag, not a single one. None of us thinks it is okay 
to burn the flag. None of us views the flag as just a piece of cloth. 

On those rare occasions when some malcontent defiles or burns 
our flag, I join every single person on this dais, whether they are 
way down there or right up here near the Chairman, and in this 
room and in this country, who condemns that action. At the same 
time, whatever the political cost, I will defend the right of Ameri-
cans to express their views about their Government, however hate-
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ful or spiteful or disrespectful, without fear of their Government 
putting them in jail for those views. 

Mr. Chairman, America is not a nation of symbols. It is a nation 
of principles, and the most important principle of all, the principle 
that made this country the beacon of hope and inspiration for op-
pressed peoples throughout the world, is the right of free expres-
sion. This amendment, well-intentioned as it may be, threatens 
that right and therefore I must oppose it. 

I respectfully disagree with the supporters of the amendment 
about the effect that this issue has on our children. We can send 
no better, no stronger, no more meaningful message to our children 
about the principles and values of this country than if we explain 
to them, as it was explained to me, that the beauty and the 
strength of this country is in its freedoms, not in its symbols. 

When we uphold First Amendment freedoms, despite the efforts 
of misguided and despicable people who want to provoke our wrath, 
we really explain what America is really about. Our country and 
our people are far too strong to be threatened by those who would 
burn a flag. That is a lesson worth teaching our children. 

Amending the First Amendment so we can bring the full wrath 
of the criminal law and the power of the state down on political dis-
senters will only encourage more people who want to grandstand 
their dissent and imagine themselves to be, in effect, martyrs for 
the cause. 

We all know what will happen the minute this amendment goes 
into force—more flag-burnings and other despicable acts of dis-
respect to the flag, not fewer. Will the new law deter these acts? 
Of course not. Will the amendment make these acts any more des-
picable than they are today? Certainly not. Will it make us love the 
flag any more than we do today? Absolutely not. 

It was just under 4 years ago, in 2000, another presidential elec-
tion year, that the Senate rejected this constitutional amendment. 
I would be interested to hear from our witnesses what has changed 
in the last 4 years. Have we seen an alarming increase in the inci-
dence of flag-burning? Has there been a marked decrease in patri-
otism or in the proud display of the flag on national holidays? Have 
the armed forces seen a huge drop in enlistment, or have soldiers 
faced disrespectful protests of the sacrifices that they and their 
families make? Of course not. 

I would venture to say, Mr. Chairman, that outward displays of 
patriotism are on the rise since we last considered this amendment. 
We all know why that is. Our country was viciously attacked on 
September 11th and America responded. We didn’t need a constitu-
tional amendment to teach our citizens how to love their country. 
They showed us how to do it by hurling themselves into burning 
buildings to save their fellow citizens who were in danger, by 
standing in line for hours to give blood, by driving hundreds of 
miles to search through the rubble for survivors and help in clean-
up efforts, by praying in their houses of worship for the victims of 
the attacks and their families. September 11th inspired our citizens 
to perform some of the most selfless acts of bravery and patriotism 
we have ever seen in our entire history. I believe that no constitu-
tional amendment could ever match those acts as a demonstration 
of patriotism, or create them in the future. 
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Mr. Chairman, in 1999 our late colleague Senator John Chafee, 
one of this country’s greatest war heroes at Guadalcanal and in the 
Korean War, testified against this amendment. He said, ‘‘We can-
not mandate respect and pride in the flag. In fact...taking steps to 
require citizens to respect the flag sullies its significance and sym-
bolism.’’ Senator Chafee’s words still bring us a brisk, cool wind of 
caution. What kind of symbol of freedom and liberty will our flag 
be if it has to be protected from protesters by a constitutional 
amendment?

Mr. Chairman, I do thank you for this hearing, but I will proudly 
defend the Constitution against this ill-advised effort to amend it. 
Thank you, Mr. Chairman. 

[The prepared statement Senator Feingold appears as a submis-
sion for the record.] 

Chairman HATCH. Thank you. 
Senator Durbin is next. 

STATEMENT OF HON. RICHARD J. DURBIN, A U.S. SENATOR 
FROM THE STATE OF ILLINOIS 

Senator DURBIN. Thank you very much, Mr. Chairman. I want 
to thank the veterans and representatives of veterans organiza-
tions, including the American Legion, who have joined us today. 
We thank you for your service to our Nation and your continuing 
effort to stand up for the values that you fought for and to stand 
up for veterans. 

The issue of a constitutional amendment to prohibit flag desecra-
tion isn’t easy. Even many veterans disagree. We will have testi-
mony from one today who represents an organization of veterans 
who oppose this amendment. 

Secretary of State Colin Powell, whom I respect very much, 
wrote a letter to this Committee in 1999 as a retired General and 
here is what he told us in relation to this amendment and the out-
rage we feel about those who desecrate the flag. 

Former General and Secretary of State Colin Powell wrote and 
said, ‘‘I feel the same sense of outrage, but I step back from amend-
ing the Constitution to relieve that outrage. The First Amendment 
exists to ensure that freedom of speech and expression applies not 
just to that with which we agree or disagree, but also to that which 
we find outrageous. I would not amend that great shield of democ-
racy to hammer a few miscreants. The flag will be flying proudly 
long after they have slunk away.’’ 

I believe Congress can honor veterans and the values they stand 
for in many ways. Last night, the United States Senate voted on 
an amendment to add $2.7 billion to this year’s budget for veterans 
medical care. It would have provided this funding by reducing the 
tax cuts for millionaires from $140,000 a year to $112,000 a year, 
and the money would have gone to veterans health care. The 
amendment failed. 

Many of the same Senators who proudly tell you that they are 
standing with veterans didn’t stand with them on that roll call. 
Giving a veteran a flag is no substitute for giving our vets the qual-
ity health care they were promised. That promise was not kept last 
night on the Senate floor. 
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Today’s hearing is the sixth that we have had in the Judiciary 
Committee at the full Committee or Subcommittee level on possible 
constitutional amendments during this Congress. This week’s 
amendment relates to flag desecration, but many others have been 
considered.

This amendment is a strong argument for my proposal that Con-
gress ban constitutional amendments during a presidential election 
year. The last time we voted on this issue was March 2000. The 
time before that would have just barely missed my deadline, De-
cember of 1995. I don’t want to impugn anyone’s political motives, 
but isn’t it odd that we start thinking very seriously about debating 
constitutional amendments the closer we get to an election? It 
raises questions in my mind. 

Our First Amendment rights are envied around the world. In 
fact, earlier this week we saw something really historic. The Iraqi 
people, struggling toward self-government, established their own 
constitution and protected within their constitution, this document 
of this new nation, the freedom of thought, conscience and expres-
sion. They learned from us, and thank God. 

I believe flag desecration, although shameful and disgusting, is 
a form of political expression. By prohibiting it, this constitutional 
amendment would amend the Bill of Rights for the first time in the 
history of the United States. 

Last night, the members of the Senate met at the Archives. We 
had a chance to once again see the document which guides our Na-
tion, the Constitution—a rare bipartisan display, our families to-
gether seated for dinner just a few feet away from that magnificent 
document. That document, that piece of paper and the words on it 
are one of the few things that we have in common. All of us have 
sworn to uphold and defend that Constitution. 

I, for one, approach the idea of amending that Constitution with 
extreme humility. I don’t want to be in a position where I am sup-
porting an amendment which doesn’t stand the test of Thomas Jef-
ferson and the test of the Bill of Rights and the test of the great-
ness of that document. We need to think long and hard every single 
time someone steps forward and says it is just another legal docu-
ment, go ahead and change it. 

No. I am sorry. That is not the way I view it. I will think long 
and hard before I change a single word in that Constitution, and 
it will have to meet some very high tests before we establish the 
need for that change. 

The flag is a unique and sacred symbol. Senator Byrd, a man 
who carries the Constitution in his breast pocket every day that he 
has served in the U.S. Senate, a man who has stood up for it prob-
ably more than any of us ever will, said during the debate in the 
year 2000, quote, ‘‘We love that flag, but we must love the Con-
stitution more. The Constitution is not just a symbol, it is the thing 
itself.’’ I urge my colleagues to join me in opposing this amend-
ment.

Thank you, Mr. Chairman. 
Chairman HATCH. Thank you. 
Senator Feinstein. 
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STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator FEINSTEIN. Thank you very much, Mr. Chairman, and 
thank you very much for holding this hearing. 

I have supported this amendment for several years and I am an 
original cosponsor of the current resolution, S.J. 4, which proposes 
an amendment to the Constitution of the United States authorizing 
Congress to prohibit the physical desecration of the flag of the 
United States. This resolution would give Congress the opportunity 
to construct, deliberately and carefully, precise statutory language 
that clearly defines the contours of prohibited conduct. 

Now, I know that amending the Constitution is serious business 
and I know that we need to tread carefully. But the Constitution, 
after all, is a living text. As originally conceived, it had no Bill of 
Rights. In all, it has been amended 27 times. 

If the Constitution is democracy’s sacred text, then our flag is 
our sacred symbol. In the words of Supreme Court Justice John 
Paul Stevens, it is a symbol of our freedom, of equal opportunity, 
of religious tolerance and of goodwill for other peoples who share 
our aspirations. 

If the flag had no symbolic value, we would not get chills when 
we see it lowered to half-mast or draped over a coffin. Are there 
any of us who can forget that great Joe Rosenthal photograph of 
the six Marines hoisting that flag on the barren crag of Mount 
Surabachi, after the carnage at Iwo Jima where over 6,800 Amer-
ican soldiers were killed? 

I remember seeing it on the front page of the San Francisco 
Chronicle. Joe Rosenthal was a photographer for the Chronicle. I 
remember seeing it as a small child and recognizing from that 
point on that the flag was something special. 

I was again reminded of our flag’s significance after the horrific 
attacks on the World Trade Center on September 11, 2001, when 
firefighters Dan McWilliams, George Johnson and Bill Eisengrein 
raised the American flag at Ground Zero. It symbolized an entire 
nation pulling together in the face of tragedy. 

That photograph ran in thousands of newspapers, on the Inter-
net, on network television, an image which will forever be identi-
fied with 9/11. It immediately drew comparisons to the photo of the 
Marines raising the flag at Iwo Jima during World War II. And to 
this day, those images remained etched deeply in the minds of so 
many Americans, and indeed so many people around the world. 

Constitutional scholars as diverse as Chief Justices William 
Rehnquist and Earl Warren, and Associate Justices Stevens and 
Hugo Black, have vouched for the unique status of the national 
flag. In 1974, Byron White said, and I quote, ‘‘There would seem 
to be little question about the power of Congress to forbid the muti-
lation of the Lincoln Memorial, or to prevent overlaying it with 
words or other objects. The flag is in itself a monument subject to 
similar protection,’’ end quote. I could not agree more with the 
opinion of Justice White. 

Why, then, should it be permissible conduct to burn the flag, to 
desecrate it, to destroy this symbol, this emblem, this National 
monument? That is not my definition of free speech. For the first 
two centuries of this Nation’s history, that was not the Supreme 
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Court’s definition of free speech either. In fact, until the Court’s 
1989 decision in Texas v. Johnson, 48 of the 50 States had laws 
preventing burning or otherwise defacing our flag. 

As I said at the outset, I don’t take amending the Constitution 
lightly. But when the Supreme Court issued the Johnson decision 
and the subsequent United States v. Eichman decision, those of us 
who want to protect the flag were forced to find an alternate path. 

In the Johnson case, the Supreme Court by a 5–4 vote struck 
down a State law prohibiting the desecration of American flags in 
a manner that would be offensive to others. The Court held that 
the prohibition amounted to a content-based regulation. 

After the Johnson case was decided, Congress passed the Flag 
Protection Act of 1989. That Act prohibited all intentional acts of 
desecrating the American flag, and was therefore not a content-
based prohibition of speech or expression. Nevertheless, another 
narrow majority of the Supreme Court Justices acted quickly to 
strike down that Federal statute, as well, ruling that it suffered 
the same flaw as the Texas statute in the Johnson decision, and 
was thus inconsistent with the First Amendment. That 5–4 deci-
sion makes today’s discussion necessary. 

I support S.J. Res. 4 because it offers a way to return the Na-
tion’s flag to the protected status it deserves. Because we are pro-
tecting our National symbol, it makes sense to me that members 
of Congress representing the Nation as a whole should craft the 
statute protecting our flag. 

I also believe the amendment is consistent with free speech. I 
disagree with those who say we are making a choice between tram-
pling on the flag and trampling on the First Amendment. Pro-
tecting the flag will not prevent people from expressing their ideas. 

I support this amendment because I believe flag-burning is con-
tent, not speech, and can be regulated as such. But to my friends 
who would argue otherwise, I remind them that even the right to 
free speech is not unrestricted. For example, the government can 
prohibit someone from shouting ‘‘fire’’ in a crowded theater. Ob-
scenity and false advertising are not protected under the First 
Amendment, and indecency over the broadcast media can be lim-
ited to certain times of day. 

I recognize that by supporting a constitutional amendment on 
the flag, I am choosing a different course from many of my fellow 
Democrats in Congress, and quite frankly from many of my close 
friends for whom I have the greatest respect. But my support for 
this amendment reflects my broader belief that the time has come 
for the Nation to begin a major debate on our values. We need to 
ask ourselves what we hold dear. Is there anything upon which we 
will not cast our contempt? 

There are mothers and fathers, wives, husbands and children 
who have received that knock on their front door and have been 
told their loved one has been killed in the line of duty. They have 
been given a flag on this occasion, a flag which helps preserve the 
memory of their loved one and which speaks to his or her courage. 
That flag is the symbol, the emblem, the national monument. Re-
quiring people to stop defacing or burning the flag is a very small 
price to pay on behalf of millions of Americans for whom the flag 
has deep personal significance. 
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I would like to express my thanks to all who will be testifying 
today and I look forward to hearing your statements. 

Thank you, Mr. Chairman. 
Chairman HATCH. Well, thank you, Senator Feinstein, for your 

eloquent statement. 
I am going to put several letters and statements of support into 

the record, without objection. 
Senator LEAHY. Mr. Chairman, if I could also submit a number 

of letters. 
Chairman HATCH. Without objection. 
Now, we will turn to our witnesses. We have a remarkably dis-

tinguished line-up of witnesses today and we are pleased that each 
of you could be here to share your expertise and point of view with 
us.

Our first witness will be Hon. Daniel J. Bryant, if you will take 
your seat, General Bryant. 

He is Assistant Attorney General for the Office of Legal Policy 
in the Department of Justice. Mr. Bryant needs no introduction to 
this Committee, so I will just mention that he was confirmed to his 
current post in October 2003. Prior to that, he served as Assistant 
Attorney General for Legislative Affairs. 

We are really pleased to have you here, and I am, of course, 
pleased that the Bush administration supports S.J. Res. 4. 

The second panel of witnesses will include General Patrick 
Brady, Chairman of the Citizens Flag Alliance. General Brady is 
undoubtedly one of the flag amendment’s most passionate and ar-
ticulate spokespeople. I appreciate all of his work, as well as the 
work of the dedicated members of the CFA, the Citizens Flag Alli-
ance.

Next will be Lawrence J. Korb, who is Senior Fellow at the Cen-
ter for American Progress, the Adjunct Senior Fellow at the Coun-
cil on Foreign Relations, and senior adviser for the Center for De-
fense Information. From 1981 to 1985, he was Assistant Secretary 
of Defense for Manpower, Reserve Affairs, Installations and Logis-
tics. He is a 23-year Navy and Vietnam War veteran. 

So we appreciate your willingness, Larry, to testify here today. 
We are probably going to have Mr. Andretti speak first, since he 

has to catch a plane. John Andretti is a native of Bethlehem, Penn-
sylvania, who has won major victories in Indy cars and sports cars, 
and is now a highly-respected NASCAR Nextel Cup Series driver 
for Dale Earnhardt, Inc. He is the nephew of the legendary Mario 
Andretti and the godson of renowned Indy car pilot A.J. Foyt. 

I have read that Mr. Andretti is the first NASCAR driver to ever 
testify before the United States Senate. 

Senator LEAHY. Mr. Chairman, if I could interrupt there, you say 
he has got to hurry to get a plane. The way Mr. Andretti drives 
and his uncle drives and all, why would he slow down to take an 
airplane?

[Laughter.]
Chairman HATCH. Well, I have a feeling he is going to be able 

to get to the airport on time. We will put it that way. 
We want to thank you for sharing your experience and views 

with us. 
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Gary E. May is Associate Professor of Social Work at the Univer-
sity of Southern Indiana, in Evansville. He served in the Marines 
in the Vietnam War, where he was awarded the Bronze Star, the 
Purple Heart, Vietnam Campaign, Vietnam Service and National 
Defense Medals. 

So it is a pleasure to see you here again. 
Last, but certainly not least, we will hear from Professor Richard 

D. Parker, who is the Paul W. Williams Professor of Criminal Jus-
tice at the Harvard Law School. Professor Parker has been a great 
resource to the supporters of the flag amendment and I would like 
to thank him for that and for his testimony here today. 

So with that, we will call on you, General Bryant, and then we 
will put the rest of our witnesses at the table. 

STATEMENT OF DANIEL J. BRYANT, ASSISTANT ATTORNEY 
GENERAL, OFFICE OF LEGAL POLICY, DEPARTMENT OF JUS-
TICE, WASHINGTON, D.C. 

Mr. BRYANT. Thank you, Mr. Chairman, Senator Leahy, mem-
bers of the Committee. Here on behalf of the administration, I 
would probably be well advised to not make an opening statement, 
but simply ask that Senator Feinstein’s statement be entered into 
the record twice. That was an extraordinary statement and I was 
glad to hear it. 

Mr. Chairman, I will make a shortened opening statement and 
simply ask that the full statement be entered into the record. 

Mr. Chairman, distinguished members of the Committee, thank 
you for the opportunity to join you today to reiterate the adminis-
tration’s continuing support for a constitutional amendment au-
thorizing Congress to protect the American flag from physical dese-
cration. The President joins a majority of members from both 
Houses of Congress in supporting this constitutional amendment to 
protect and honor this singular symbol of the American democratic 
ideal.

Let me state at the outset that we do not believe that amending 
the Constitution is something to be undertaken lightly. Altering 
the Constitution is a weighty matter, but one that we believe is 
warranted to protect the unique, enduring symbol of our great Na-
tion.

It is noteworthy that Americans overwhelming refer to the flag 
as the American flag, not the United States flag. In a simple way, 
this habit provides an insight, I think, into the way we as Ameri-
cans associate with the flag. It is not simply the flag of a particular 
constitutional system, that of the United States. Rather, it is the 
flag of us as a people. Over the centuries, in war and in peace, it 
has become an integral part of our identity as Americans. The ad-
ministration believes that the Congress should allow the American 
people to accord the flag, our flag, the respect and corresponding 
protection it deserves. 

It is important to note that throughout most of our Nation’s his-
tory, protecting the flag was permitted under the Constitution. 
Since the 1800’s, protecting the flag peacefully coexisted with the 
Bill of Rights and a vigorous commitment to First Amendment-pro-
tected expression. Consequently, an amendment to restore that his-
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toric understanding poses no threat to our constitutional tradition. 
Indeed, it would honor and strengthen that tradition. 

There is no question that a great strength of our Constitution is 
that it has been a relatively fixed and stable document. This 
amendment would allow Congress to restore the fixed and stable 
understanding that we as a people can both protect our flag and 
maintain a zealous commitment to freedom of expression. 

There can be no doubt that under the current interpretation of 
the First Amendment, as articulated by the Supreme Court in 
Texas v. Johnson and U.S. v. Eichman, physical desecration of the 
American flag in protest is protected speech. Since 1989, attempts 
by Congress and by State legislatures to pass statutes to protect 
the flag have been struck down by the United States Supreme 
Court. Against this backdrop, it is clear that the only way the flag 
can be protected is through an amendment such as the one pro-
posed by S.J. Res. 4 currently before this Committee. 

In closing, Mr. Chairman, S.J. Res. 4 is a simple measure pro-
viding in relevant part, quote, ‘‘The Congress shall have power to 
prohibit the physical desecration of the flag of the United States,’’ 
close quote. It is important to note that the resolution itself does 
not prohibit the physical desecration of the flag, but merely pro-
vides that Congress may do so. This will allow the democratically-
elected legislature to decide how best to protect the flag from dese-
cration.

Furthermore, as with any resolution to amend the Constitution, 
by passing this resolution Congress is not itself amending the Con-
stitution, but is simply providing the States an opportunity to de-
liberate and ultimately decide whether the Constitution should 
allow Congress to protect the American flag. 

For more than a decade now, 49 States have petitioned the Con-
gress for that opportunity. We hope that Congress heeds their call. 
James Madison wisely counseled that amending the Constitution 
should be reserved for great and extraordinary occasions. We be-
lieve that this is such an occasion. 

Thank you, Mr. Chairman and members of the Committee. 
Chairman HATCH. Well, thank you, Mr. Bryant. 
Let me just ask a couple of questions, and hopefully we will all 

stay within a five-minute question period. 
Each time the Senate has considered a constitutional amendment 

that would allow Congress to prohibit physical desecration of the 
flag, quite a few members of this body who voted against this 
amendment have argued that passing a new statute would suffice. 
I have always found that intriguing. They don’t think we should 
pass a constitutional amendment because they believe that burning 
the flag with contempt and doing other contemptuous physical acts 
of desecration happens to be speech, and yet they will vote for a 
statute, which is amazing to me. It looks pretty political to me, not 
sincere. It probably won’t surprise you that I disagree with their 
conclusion that you can pass a statute. 

Given the Supreme Court’s decisions in the Johnson and the 
Eichman cases, do you think that a so-called statutory alternative 
would survive scrutiny by the United States Supreme Court? 

Mr. BRYANT. No, Mr. Chairman. Thank you for the question. I 
think one could have construed the first case, Texas v. Johnson, as 
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permitting a statute to be drafted that might pass muster under 
the various principles articulated in Johnson.

I think 1 year later, in U.S. v. Eichman, that potential for draft-
ing a statute that would pass constitutional muster was taken off 
the table. Eichman came out and declared quite definitely that 
flag-burning is protected speech. So whereas Johnson, in effect, left 
the door open to a statute, Eichman, I think, very much closed that 
door.

Chairman HATCH. Now, you testified that the administration 
supports allowing the American people, through their representa-
tives in the State legislatures, the opportunity to vote on whether 
to adopt an amendment that would allow for a prohibition on flag 
desecration.

As you know, the proposed amendment has passed the House of 
Representatives a number of times and is a very few votes away 
from passage in the Senate. In other words, we always have an 
overwhelming vote, but we have missed it by a few votes in the 
Senate. We have a new Senate now and I think we have an oppor-
tunity to maybe get it passed this year. 

Is it the administration’s view that it would be healthy for our 
democracy and for our system of federalism for the Senate to pass 
S.J. Res. 4 and put this matter in the hands of the people out there 
in the States? 

Mr. BRYANT. Yes, thank you, Mr. Chairman. That is the position 
of the administration. It is the position of many in Congress. It is 
the position of the majority of States, and apparently a majority of 
the American people. 

The Constitution wisely provided for the ability to amend the 
Constitution in its Article V. The American people, State legisla-
tures and the Congress have used that mechanism 27 times. As 
Senator Leahy pointed out, some 11,000 resolutions proposing 
amendments to the Constitution have been offered over the course 
of our country’s history; 27 have been taken by State legislatures 
and the Congress and have been promulgated as amendments. 

It is telling to see how specific amendments were passed as a re-
sponse to Supreme Court decisions. The 11th Amendment, the 13th 
Amendment, the 14th Amendment, the 16th Amendment all are 
examples of the people, the State legislatures and the Congress 
taking up their Article V opportunity to respond to Supreme Court 
decisions. We think that Article V and the opportunity that is en-
joyed by the States and Congress to amend the Constitution brings 
a vital democratic legitimacy to the Constitution and to judicial re-
view itself. 

Chairman HATCH. Well, thank you. One last question. One of the 
most common reactions to the idea of the flag amendment is that 
we should not make anything illegal by way of a constitutional 
amendment. As you pointed out, however, my proposed amendment 
would not make anything illegal. It simply gives Congress the 
power to prohibit flag desecration if it chooses to do so. It is that 
simple. In other words, the elected representatives will make this 
decision, not five unelected Justices on the United States Supreme 
Court.

If the amendment were passed and ratified and Congress began 
the task of writing a law, would the administration provide tech-
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nical support to ensure that any implementing legislation accom-
plishes what is desired and avoids any unintended consequences? 

Mr. BRYANT. We would be pleased to, Mr. Chairman. We think 
the Congress did a very good job back in 1989 with the Flag Dese-
cration Act, given the guidance that it had under Texas v. Johnson.
Subsequently, when the Supreme Court decided in U.S. v.
Eichman, it became clear that the statute drafted would not pass 
muster with the Supreme Court. But given the guidance it had at 
the time, we think the U.S. Congress did a good job. 

We would be pleased now, on this side of United States v.
Eichman, to continue to work with the Committee and the Con-
gress to ensure that any language statutorily passed pursuant to 
an amendment avoided the various potential challenges that might 
arise.

Chairman HATCH. Well, thank you so much. 
We will turn to Senator Leahy now. 
Senator LEAHY. Thank you. 
Mr. Bryant, one thing that we all agree on here is that we are 

all heartened by the news that Attorney General Ashcroft has come 
safely out of surgery. I have written to him and Mrs. Ashcroft, but 
please pass on the best wishes of everybody here for a speedy re-
covery, and we look forward to seeing him back up here. 

Also, Mr. Chairman, I want to put in the record a statement by 
Senator Kohl. 

Chairman HATCH. Without objection. 
Senator LEAHY. Mr. Bryant, under current law, I assume there 

is no question in your mind that if somebody came up here sud-
denly and smashed the loud speaker system, which is Government 
property, they could be prosecuted for that. Is that correct? 

Mr. BRYANT. Yes, sir. 
Senator LEAHY. And the same would apply if they came up here 

and destroyed the flags which are here and are Government prop-
erty. They could be prosecuted for that, could they not? 

Mr. BRYANT. Yes, sir. 
Senator LEAHY. I had used an earlier example of somebody who 

came on my property and destroyed my flag. The same thing. They 
could be prosecuted, could they not? 

Mr. BRYANT. As I understand the hypothetical, yes, sir. 
Senator LEAHY. Actually, the only flag-burning incidents I have 

seen in years and years have been in other countries where they 
opposed American policies, but this amendment would have no way 
of reaching them. 

We have a lot of constitutional amendments up here. The Presi-
dent announced his support for a constitutional amendment re-
garding what is usually handled in State law, and that is marriage. 
It is now the administration’s position that it supports a constitu-
tional amendment on marriage and should not leave the issue to 
the States. 

Does the administration support the language that was intro-
duced in the House by Representative Musgrave and in the Senate 
by Senator Allard? 

Mr. BRYANT. I don’t know that the administration has taken a 
position at this point, Senator, other than the President indicating 
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in his statement some weeks back a number of principles that he 
would want to see embodied. 

Senator LEAHY. Is the administration going to take a position on 
the wording of any proposal? Is the administration going to take 
a position on any of the constitutional amendments before us on 
marriage?

Mr. BRYANT. I expect the administration will be pleased to be 
working with the Congress on the text itself and would ultimately 
take a position as appropriate. 

Senator LEAHY. That is not really my question. Is there text that 
the administration now supports on the question of marriage? 

Mr. BRYANT. I am unaware that the administration is currently 
officially supporting any specific text. I do know that the adminis-
tration is pleased to work with various members of Congress that 
have propounded text. 

Senator LEAHY. But they haven’t taken a position on any of the 
various proposals out there? 

Mr. BRYANT. That is my understanding, Senator. 
Senator LEAHY. Now, does the administration support having the 

States vote to amend the Constitution to encompass the language 
that is before us on flag-burning? 

Mr. BRYANT. The administration supports the text of S.J. Res. 4, 
which language would, of course, if passed by the Congress by two-
thirds vote of both Houses, have to go to the States and pass three-
quarters of the States. 

Senator LEAHY. Maybe I should break it down. The administra-
tion supports having the Congress provide the two-thirds vote to 
support the language now before us. Is that correct? 

Mr. BRYANT. Yes, sir. 
Senator LEAHY. Does the administration then support having the 

requisite number of States support it? Is that the administration’s 
position?

Mr. BRYANT. It does. The administration presumably would be 
willing to work with the Congress, should it see fit to modify the 
text of S.J. Res. 4 in any respect such that it might then be in a 
position still to support modified language that might go to the 
States. I wouldn’t want to foreclose that possibility. 

Senator LEAHY. But currently it is the administration’s position 
that they support this language and support having the Congress 
pass it with the requisite number and then the requisite number 
of States pass it. 

Mr. BRYANT. That is my understanding. 
Senator LEAHY. They do or they don’t. 
Mr. BRYANT. I understand them to support the text of the resolu-

tion.
Senator LEAHY. Mr. Chairman, I have other questions that I will 

introduce for the record. As I mentioned to you earlier, like so 
many Senators, I am supposed to be at three different hearings at 
once. I commend you for having this hearing. 

Again, please pass on our best wishes to the Attorney General 
and tell him we look forward to seeing him back hale and hardy 
and up here. 

Mr. BRYANT. Thank you, sir. 
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Mr. Chairman, if I might, before Senator Leahy leaves, with re-
spect to the question of the flags in this room that are protected 
that we have had a chance briefly to discuss, I just wanted to fol-
low up. 

I think the policy question is, as I understand it, should the 
American flag have to borrow protection from the protected status 
of other protected items. It is the position of the proponents of this 
resolution that the American flag should benefit from an inde-
pendent protected status and not simply be protected when it is on 
someone’s private property or when it has been stolen as the pri-
vate property of another individual. 

Senator LEAHY. Is there anything else that has such protection 
in our Constitution, such stand-alone protection the way you de-
scribed it? 

Mr. BRYANT. I think the category that strikes me as being simi-
lar, though not identical, is that of our key landmarks, our key 
monuments. The Lincoln Memorial— 

Senator LEAHY. Those are protected under very specific laws, 
laws that have been upheld constitutionally. Is there anything else 
in our Constitution that is given such unique constitutional stand-
alone protection? 

Mr. BRYANT. Other than the flag itself until 1989, I am not sure 
of another item. 

Senator LEAHY. Thank you, Mr. Bryant, good to see you. 
Mr. BRYANT. Thank you, sir. 
Chairman HATCH. The Senator from Idaho. 
Senator CRAIG. Only to thank Mr. Bryant for being here and 

stating as clearly as he has where the administration is on this 
issue. I think he has spoken the essence of what this Committee 
needs to react to, and that is our responsibility to allow the Amer-
ican people to speak out on this issue. I agree with the Senator 
from California that it really is time that this country once again 
engage in these kinds of historic debates. Certainly, this would pro-
voke one and it would be extremely valuable for our country to 
have it. 

Thank you for being here. 
Mr. BRYANT. Thank you, sir. 
Chairman HATCH. Senator Durbin. 
Senator DURBIN. Thank you, Mr. Bryant. Please add my wishes 

to those of the other members of the Committee about the Attorney 
General. I understand he has been through a pretty tough week 
and we wish him the best and hope for his speedy recovery. 

Mr. BRYANT. Thank you. 
Senator DURBIN. I want to make sure I understand the adminis-

tration’s position. Two weeks ago, the President said he favored a 
constitutional amendment relative to same-sex marriage. Today, 
the testimony that you are presenting suggests that the adminis-
tration supports a constitutional amendment on flag desecration. 

What other constitutional amendments is the administration 
supporting?

Mr. BRYANT. Like administrations before it, it also supports a 
constitutional amendment in connection with victims rights. As you 
know, Senator, the support for that amendment goes back a num-
ber of administrations, as does support for this resolution before us 
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today. Support for this resolution, which would permit Congress to 
protect the flag against physical desecration, precedes this adminis-
tration.

Senator DURBIN. Are there any other constitutional amendments 
that the administration is supporting? 

Mr. BRYANT. None that I am aware of. 
Senator DURBIN. Based on your argument that the States should 

have a chance to express their will, does the administration believe 
that the equal rights amendment should once again be submitted 
to the States for consideration? 

Mr. BRYANT. I am not aware that the administration has ad-
dressed that issue, Senator. 

Senator DURBIN. Has the administration taken a position on any 
constitutional amendment relative to Roe v. Wade or abortion? 

Mr. BRYANT. I am not sure of the administration’s discussion in 
connection with any such amendment, Senator. 

Senator DURBIN. Mr. Bryant, a lot of people raised a question 
several weeks ago when the President proposed the constitutional 
amendment on same-sex marriage as to the position of Vice Presi-
dent Cheney, who during the course of his debate with Senator 
Lieberman said that he thought this issue should be decided by the 
States and that Federal action, he did not believe, was necessary. 

Is that Vice President Cheney’s position today or has he changed 
his position? 

Mr. BRYANT. I could not speak to the Vice President’s position 
today, Senator. 

Senator DURBIN. Can you tell us whether Secretary of State 
Colin Powell, who opposed this amendment, has changed his posi-
tion and now supports the administration’s position? 

Mr. BRYANT. Likewise, I am not in a position to know. 
Senator DURBIN. Thank you very much, Mr. Bryant. 
Mr. BRYANT. Thank you. 
Chairman HATCH. Senator Feinstein. 
Senator FEINSTEIN. Thanks very much, Mr. Chairman. 
Thank you very much for your comment, Mr. Bryant. I appre-

ciate it. 
Mr. Chairman, I would like to submit for the record a story dated 

October 26 from the Washington Times. I don’t think anybody 
should believe that flag desecration doesn’t take place in this coun-
try. It does, and this is one such incident which took place in Octo-
ber when the American flag was burned on Constitution Avenue 
near 15th Street. 

So I would like to be in the record, if I might. I will assume that 
is agreeable. 

Mr. Bryant, on page 3 of your written statement you cite the lan-
guage of the Flag Protection Act of 1968. You may not want to an-
swer this, but do you believe that if the constitutional amendment 
were successful that this language could be reinstituted and would 
meet legal scrutiny? 

Mr. BRYANT. It is a good question, Senator. I wouldn’t want to 
give the definitive response today. Looking at the language of the 
1968 Act, there are a number of terms that would require a close 
evaluation.
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There is certainly no doubt, in our judgment, that a statute pro-
tecting the flag against physical desecration could be passed that 
would certainly withstand constitutional scrutiny. Whether or not 
the 1968 Act would, I would want to reserve judgment. 

Senator FEINSTEIN. Then my next question would be would you 
be willing to draft a statute that you believe would meet legal scru-
tiny that we might be able to utilize in our discussions and debate 
on this subject? 

Mr. BRYANT. We would, and were we to do that, Senator, work-
ing with the Committee, working with the Congress, an out-
standing starting point would be the 1989 Act that passed with 91 
votes in the Senate. 

Senator FEINSTEIN. Could you refresh our memory? I didn’t see 
it in your comments, but perhaps you do have it in your written 
comments. Do you? 

Mr. BRYANT. Yes. 
Senator FEINSTEIN. On what page? 
Mr. BRYANT. Actually, I don’t know if it is in the written com-

ments. I have it and could provide it to you, and it is elegant in 
its simplicity. Unfortunately, Eichman, the subsequent Supreme 
Court case, struck it down on grounds not specific so much to its 
drafting, but more in connection with the objective it was seeking 
to accomplish. But it is still on the books, Senator. It is Title 18 
of the United States Code, Section 700. So it is there even though 
it has been struck down pursuant to Eichman.

Senator FEINSTEIN. Well, if you would be willing to take a look 
at that, then, and if you would recommend any improvements, I 
certainly would like to have it, and I think the Committee ought 
to have it as well. 

Mr. BRYANT. We would be pleased to. Senator, it has been point-
ed out to me that the text is contained in a footnote in the written 
statement. It might be footnote 8, and on the copy I have been pro-
vided it is page 3 of the statement. 

Senator FEINSTEIN. Page 3 or 6? 
Mr. BRYANT. See if there is a footnote that reads, quote, ‘‘Who-

ever knowingly mutilates, defaces, physically defiles, burns’’— 
Senator FEINSTEIN. Page 6. ‘‘...physically defiles, burns, main-

tains on the floor or ground, or tramples upon any flag of the 
United States shall be fined under this title or imprisoned for not 
more than 1 year, or both.’’ Okay, so that is essentially the latest. 
So I think it would be very useful to have you take a good look at 
that, if you would, and get back to us if you recommend any 
changes or improvements. 

Mr. BRYANT. Very good. We would be pleased to. 
Senator FEINSTEIN. I know it is a long way off, but being pre-

pared is not a bad idea either. 
Thank you very much. 
Mr. BRYANT. Thank you. 
Senator FEINSTEIN. Thanks, Mr. Chairman. 
Chairman HATCH. Thank you, General Bryant. We appreciate 

you being here and appreciate your eloquent remarks and the an-
swers to the questions. We will appreciate any help you can give 
on this matter. 

Mr. BRYANT. It will be a pleasure. Thank you, Mr. Chairman. 
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Chairman HATCH. And send our best wishes to Janet and her 
husband, the Attorney General. We are pulling for him and praying 
for him, and we hope everything is okay. 

Mr. BRYANT. Thank you, sir. 
Chairman HATCH. Great to have you here. We will let you go at 

this time. 
Mr. BRYANT. Thank you. 
[The prepared statement of Mr. Bryant appears as a submission 

for the record.] 
Chairman HATCH. Let’s have the five witnesses come to the 

table. I have introduced you already. They will put the name tags 
up. We are going to start with Mr. Andretti first, since he has to 
catch a plane, and then we will go to General Brady. 

Mr. Andretti, if we could begin with you, we are so honored to 
have you here. We appreciate you taking time from what we know 
is a busy schedule, and I think it is a good thing that you are the 
first NASCAR driver to appear before the United States Senate. 
We know it is a little bit disconcerting to have to appear before the 
Senate, but we are grateful to have you here. It is not nearly as 
frightening as what you do on a day-by-day basis. 

STATEMENT OF JOHN ANDRETTI, NASCAR NEXTEL CUP 
SERIES DRIVER, MOORESVILLE, NORTH CAROLINA 

Mr. ANDRETTI. Much more frightening, believe me. 
To get started, I would like to introduce a colleague of mine, Ra-

leigh Hemling, who is the President of the United States Auto 
Club.

Chairman HATCH. It is great to have you with us. 
Mr. ANDRETTI. Good morning. My name is John Andretti and I 

want to thank the members of the Judiciary Committee for holding 
this hearing, and thank you also for inviting me to talk on a matter 
that is of importance to me and the great majority of Americans, 
protecting their flag from acts of physical desecration. 

By the end of World War II, my father’s family had lost every-
thing. He and his brother grew up in a relocation camp in eastern 
Italy, living there from the time they were 8 years old until they 
were 16. They came to the United States at that point, a land of 
freedom and opportunity, and I am proud to say they made the 
most of it. 

Sometimes, he has a hard time describing it because of the emo-
tion, but my father has told me, after seeing the flag of the United 
States first when liberated in his native Italy and later when liber-
ated into a new life for him and his family, the flag of the United 
States represented goodness and freedom. That is a lesson he has 
taught to his children and a lesson I am teaching to mine. 

Being a father of three, it is important for me to teach my chil-
dren respect and honor, not only for individuals but also on a 
whole, and the flag is a means to that end. Our faith is our founda-
tion, but there must be more and it must be tangible and it is 
found in the flag. 

This is obviously not my environment. I am usually wearing a 
fire-retardant uniform emblazoned with the colors of my sponsors 
and talking about NASCAR racing. I am a race car driver and have 
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driven for more than 30 years, everything from carts to Indy cars 
and NASCAR race cars. 

In fact, I hope every member of this Committee will come join 
us at a track sometime. Each one of you is very welcome. I know 
Senator Kyl and Senator Graham can tell you how great the fans 
are, and I know Senator Biden, Senator Edwards and Senator Ses-
sions can tell you how much fun our races can be. 

And they can tell you something about my bosses, the millions 
of people who follow motor sports in this country. When all is said 
and done, every driver in major league racing works for the fans, 
and when you work for someone, you get to know them. I have 
learned a lot about those fans, as well as my fellow competitors and 
those who run the sport. I feel I am representing a huge majority 
of them here today. 

I am here because I fully believe in what General Brady and the 
Citizens Flag Alliance are about. I am very proud to be an Amer-
ican. Military or civilian, native or immigrant, the flag is our bond. 
I fly the flag at my home 24 hours a day. And, yes, it is lighted 
for all to see. I appreciate what the flag stands for and I know 
quite well what it means to the millions of Americans who follow 
motor sports racing. I think most of them would be surprised, if not 
outraged, to learn that today, in our country, it is legal to phys-
ically desecrate the flag of the United States. 

There are those who say the flag is only a symbol, but symbols 
are important. Just as it was a symbol of freedom to my then 8-
year-old father in Italy, and later a symbol of opportunity to him 
and his family as he entered this country for the first time, it had 
a message. 

Race officials rely on symbols on flags to communicate with driv-
ers during noisy racing action. Even with radios today, flags are 
still important and functional in racing. In quite the same way, our 
Nation’s banner is important and functional and still sends a mes-
sage. In NASCAR racing, you will see flags waved a lot, but there 
is one flag that gets waved by NASCAR fans more than any other, 
and that would be the red, white and blue of Old Glory. 

Early in our Nation’s history, the flag of the United States was 
something of a signal flag. Out in front of the troops, it signaled 
action by our military against the forces that would otherwise over-
run us. It serves as a symbol of that very notion today as American 
troops defend our liberties and protect our interests around the 
world. Burning a flag, it seems to me, is a very profound signal 
that those who desecrate the flag have a total disregard for our 
military.

In 1967, Congress passed a Federal law that prohibited flag dese-
cration right here in the District of Columbia. Congress passed that 
law because of the effect that flag desecration had on the morale 
of the troops then fighting in Vietnam. That law, now made invalid 
by the Supreme Court, was the last show of Congressional flag-re-
lated support for America’s military men and women who are en-
gaged in war. We should honor today’s warriors and underpin mo-
rale by once again making it illegal to physically desecrate the flag. 

I have to admit I have never seen the flag burned, other than 
on a television newscast. Those I work with and those I work for, 
NASCAR fans, aren’t the kind of folks who take to this sort of 
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thing. Their flag is important to them. They respect it and they 
protect it. 

I once heard a man say that the flag represents the freedom to 
burn it. I would disagree, and I think most Americans would, too. 
The flag is a symbol that represents all that our Nation is can be. 
It symbolizes what the people say it symbolizes, and the great ma-
jority certainly don’t believe that includes the freedom to desecrate 
it.

As a sign to rally for a cause, there can be no greater symbol 
than our flag. We rally around it in times of crisis, whether a nat-
ural disaster or a global conflict. Our history bears that out. The 
September 11, 2001, attack on America is a prime example of what 
Americans feel for their flag and what they know it to be as a sym-
bol of strength, determination and resolve for a free people to re-
main so. 

The Citizens Flag Alliance and the American Legion have done 
a great deal of polling over the years. The figures are remarkable. 
Very consistently, they have shown that more than three of four 
Americans want their flag protected. Honestly, I am surprised the 
numbers aren’t higher. I am sure they are higher among NASCAR 
fans, who are a pretty good representation of mainstream blue-col-
lar and white-collar America. 

Some look at the flag and just see a piece of cloth. That percep-
tion might be acceptable, but their understanding of the flag’s 
value is lacking. The bits of fabric that make up the flag are only 
cloth, but when you pull them together in that recognized pattern, 
something happens. As the flag, it becomes a binding force that 
holds us together as one people, and those who would desecrate it 
are out to break that bond. Nothing tears down America more than 
burning the flag. 

I am a businessman by profession and a race car driver by 
choice, but inside I am still something of a country boy from Beth-
lehem, Pennsylvania, where life is still pretty uncomplicated. To 
me, the need to protect the flag is easy to explain. 

Events of late find us reflecting on values that we believe are im-
portant and necessary in a free society. One has the right to freely 
associate—a major values battle now being fought by the Boy 
Scouts of America. Another is the right to publicly invoke the name 
of God in a patriotic exercise—another major values battle being 
wage by the American Legion in their effort to keep the words 
‘‘under God’’ in the Pledge of Allegiance to the Flag. 

As a Nation, we are bound together by our shared beliefs in such 
values, and we are bound by tradition as Americans to pass along 
to younger generations the importance of upholding those values 
that are uniquely American. 

One of the greatest tools for teaching values of respect, commit-
ment, loyalty and patriotism is the flag of the United States. But 
how do you explain to a youngster that it is right and customary 
to respect our flag, but okay to burn it? I have three young children 
and I spend time with children all over the country because of my 
racing activities, and I have no way to explain that to them. 

What we are about today and what we are here for is important 
to all, I know, but what carries forth from here today is of greater 
importance. We are considering more than just the flag here. We 
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are helping to assure that the flag that flies throughout the Nation 
is seen, treasured and honored everyday. You never know. It may 
give cause for a youngster to ask what the flag is for, what it 
means, or why it is important. 

The answer for most of us should be easy. That flag is about val-
ues. It is about tradition, it is about America and the men and 
women who paid an awful price for what we have today. We honor 
and cherish members of our armed forces and veterans of military 
service when we honor and protect the flag. 

Draping the flag over the coffin of a fallen soldier, placing a flag 
near a grave or hanging a flag from your house on Memorial Day 
are all ways we honor and express our appreciation for those who 
have fought and died defending America. When our laws sanction 
the physical desecration of the flag, the honor is diminished and 
the recognition is dulled. 

There is importance to the flag as a symbol and one that has a 
noble function. In racing, your helmet is your trademark, and mine 
is red, white and blue, with the American flag as a theme. My 
work clothes are colorful reflections of my sponsors who support 
me. The flag has the same function for our men and women in uni-
form. For them, it is a reflection of the people who support them 
in their job of protecting all of us. 

The American people deserve the backing of this body in their 
desire to protect the flag, and a constitutional amendment to re-
turn that right to the people is the only way. For those who still 
can’t see the flag for all it is, or who hold concern for amending 
the Constitution, we say keep that concern. We respect your posi-
tion, but please consider the desire of a great majority and move 
the flag amendment off of Capitol Hill and send it to the States for 
debate and ratification. Let the people decide. 

Thank you. 
Chairman HATCH. Well, thank you so much, Mr. Andretti. I will 

tell you, I am a fan, but I am going to be even more of a fan after 
hearing you testify. I appreciate you taking time to be with us 
today. I know I indicated that we would try to get you out of here 
by 11:30 so you can make your plane. So we will let you go at this 
time, with our gratitude that you took the time to come here and 
testify in this important hearing. 

Mr. ANDRETTI. Well, I have, obviously, very profound feelings 
about it. I have a family that is important to me, and I am honored 
and privileged that I could come here. 

Chairman HATCH. Well, thank you so much. 
Mr. ANDRETTI. Thank you. 
Chairman HATCH. We will let you go, then. Thanks for being 

here.
[Applause.]
[The prepared statement of Mr. Andretti appears as a submission 

for the record.] 
Chairman HATCH. General Brady, why don’t you take the center 

seat now so that you are all together? 
We will turn to you, General Brady. We are so honored to have 

you here. You are one of the greatest heroes this country has ever 
known, and we know that you feel very deeply about this and we 
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are going to give you a chance to express yourself on this very im-
portant amendment. 

STATEMENT OF PATRICK H. BRADY, CHAIRMAN OF THE 
BOARD, CITIZENS FLAG ALLIANCE, AND RECIPIENT, CON-
GRESSIONAL MEDAL OF HONOR, SUMNER, WASHINGTON 

Mr. BRADY. Thank you, sir. On behalf of the Citizens Flag Alli-
ance, we are deeply appreciative of you allowing us to testify. 

We realize that there are good and great Americans on both 
sides of this issue, and there are some others who think it is just 
hokey; they think it is a waste of time. And it would, in fact, be 
a waste of time if all this fuss were about flag-burners or flag-burn-
ing itself. No matter how emotionally it affects most people, flag-
burning is a petty act, surely done to attract attention, to attack 
our country, our traditions and our patriotism, but it is a petty act 
nonetheless.

So I want to make it clear from the beginning that our primary 
concern is not flag-burners. They are with us always. We will al-
ways have people who hate America. We agree with Colin Powell. 
But this is not about miscreants who burn the flag. Our concern 
is the Constitution and those miscreants who have amended the 
Constitution without the approval of the people by inserting flag-
burning in the Bill of Rights. We are concerned with others who 
would deny the people the right to decide this issue. 

The struggle for our flag has been long and fatiguing, but we are 
energized in this effort by our contract with patriotism—the oath 
that we took to protect and defend our Constitution, an oath that 
defines patriotism itself. All Americans take this same oath when 
they recite the Pledge of Allegiance, and that is the bottom line. By 
defending the right of the people to protect the flag, we are defend-
ing the Constitution. 

The Supreme Court, we believe, made a mistake by calling flag-
burning speech, and it is the duty of every American to correct any 
error by our Government. Flag desecration is not speech, and it 
desecrates our Constitution to say so. A review of the magnitude 
of great Americans who support this fact confirms it. 

Baseball great Tommy Lasorda, who testified here, spoke for 
common sense and for common Americans, the dictionary and three 
out of four Americans when he said ‘‘speech is when you talk.’’ Jus-
tice Hugo Black spoke for every Chief Justice of the United States 
and Justices on five Supreme Courts in the last century when he 
said, ‘‘It passes my belief that anything in the Federal Constitution 
bars...making the deliberate burning of the American flag an of-
fense.’’

U.S. Representative John Murtha spoke for 70 percent of the 
Congress when he said, ‘‘Burning and desecration of the flag is not 
speech. It is an act, an act that inflicts insult, insult that strikes 
to the very core of who we are as Americans and why so many of 
us fought and died for this country.’’ 

General Norman Schwarzkopf spoke for our warriors when he 
said, ‘‘I regard legal protections for our flag as an absolute neces-
sity and a matter of critical importance to our Nation.’’ 

We have heard from opponents of the flag amendment that our 
troops are actually fighting for the rights of flag-burners. Who 
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among them would stand before these men and women, or my 
daughter who has just returned from Iraq, and tell them that they 
are fighting and dying in the streets of Iraq so that Americans can 
burn the flag on the street corners of America? 

You add to this mighty armada the legislatures of all 50 States 
and our President, and no reasonable person could deny that the 
Court made a mistake. By the way, James Madison, the author of 
the First Amendment, and Thomas Jefferson agreed that flag-burn-
ing was not speech. 

The Framers intended to protect political speech, and that is the 
persuading power that moves people to the ballot box and those 
elected to the will of the people. Flag-burning is the persuading 
power of the mobs. What the communist, Gregory Johnson, said 
when he burned the flag:—‘‘red, white and blue, we spit on you’’—
may not add to the political dialogue, but it is certainly protected 
by our Constitution. What he did when he burned the flag is not. 

We could go on and on about that, but I think Walter Berns in 
his book, Making Patriots, said it very well. ‘‘The First Amend-
ment,’’ he said, ‘‘protects freedom of speech, not expression, and 
whereas all speech may be expression of a sort, not all expression 
is speech, and there is good reason why the framers of the First 
Amendment protected the one and not the other.’’ The good reason 
is not difficult to see. The Constitution cannot pick and choose be-
tween actions that are speech and those that are not. Common 
sense tells us if the Framers meant expression, protection of the 
press and assembly would have been redundant. 

But legalized flag-burning goes beyond desecration of our Con-
stitution. It also desecrates our values as a people. Burning the flag 
is wrong, but what it teaches is worse. It teaches that the out-
rageous conduct of a minority is more important than the will of 
the majority. It teaches that our laws need not reflect our values, 
and it teaches disrespect for the values embedded in our Constitu-
tion which is embodied by our flag. 

Yet, despite the enormity of evidence, we believe it is important 
to address the concerns of those who are confused and those who 
disagree on this issue, and we have done this in some detail. 

First, those who say flag-burning is speech and should be pro-
tected by the Constitution, but say they want a statute to protect 
the flag. The Supreme Court has made it clear that this cannot 
happen, and it has been reinforced today. It has been tried. 

It is important to know that the flag amendment does not protect 
the flag. It simply takes control of the flag away from the judges 
and returns it to the people, where they can protect, then, if they 
choose. Those who want a flag protection law can have it simply 
by voting for the flag amendment. 

But how can those who say, as Senator Hatch has said, that flag 
desecration is speech, then support a law prohibiting flag desecra-
tion? To those who say the flag amendment would amend the Bill 
of Rights, we ask if the Supreme Court in 1989 had voted to pro-
tect the flag, would they then have amended the Bill of Rights? 

To those who have difficulty defining the American flag and ex-
press concern over prosecuting people who burn bikinis embroi-
dered with the flag or toilet paper marked with the flag, we ask 
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if they would put toilet paper or bikinis on the coffin of a veteran 
or on their own coffin. 

For over 200 years, we have had laws defining flag desecration 
and our courts have had no problem defining a flag. Any fifth-grad-
er knows what the American flag is. Many people say that the flag 
is precious to them, but oppose protection. We would ask them if 
they have anything that they love that is precious to them which 
they would not protect. Is there any other precious symbol in 
America that is not protected? Pat Boone said that is like saying 
he loves his mother, but it is okay to bat her around. 

Some distrust the will of the majority, even fear a tyranny of the 
majority. They worry that the majority may exercise their will over 
a more virtuous minority. To them, we ask if the minority on the 
Court who voted to protect the flag was more virtuous than the 
majority who voted for flag-burners, or if the minority that voted 
for their opponent is more virtuous than the majority that voted for 
them.

Some have actually said that since dictators protect their flag, 
protecting our flag aligns us with dictators. We wonder how any 
American can compare Old Glory, designed by the father or our 
country, protected according to the will of a free people—how they 
can compare that to a hammer and sickle or a swastika, protected 
according to the will of a dictator. Jefferson and Madison believed 
our flag should be protected. Does that align them with Stalin or 
Hitler?

Some are concerned with the number of efforts to amend the 
Constitution. Why is there no concern when the courts amend the 
Constitution? They do it frequently and illegally. Why does the ma-
jority count only when it wears black robes and not when it wears 
working clothes? 

Look what the majority in courts have done with pornography, 
with prayer, the Ten Commandments, the Pledge, with the Boy 
Scouts, with marriage. There have been over 11,000 attempts to 
amend the Constitution; only 27 have succeeded. The people take 
this responsibility very seriously. 

An amendment that addresses the Bill of Rights could start a 
great debate and awaken the people as to what is being done to 
their Constitution. Once the people are aware, they will be out-
raged and they will act, and we have seen that outrage after the 
Super Bowl and the impact that that had on the moral midgets in 
the media. We saw the people’s outrage in California. They fired 
their government, and I think that sent a message to all people in 
government. We need to send a message to the courts. 

The flag amendment will energize the people and could help stop 
the slippery slope of constitutional desecration. The Constitution is 
too important to be left to the courts, and so is the flag. They both 
belong to the people and it is time for this body to let the people 
decide. If that flag is precious enough to cover the coffins of our 
dead warriors, it is precious enough to be protected. 

Thank you, sir. 
[The prepared statement of Mr. Brady appears as a submission 

for the record.] 
Chairman HATCH. Thank you so much, General. It was an elo-

quent statement. I don’t know that I have ever heard a more elo-
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quent statement. I think Senator Feinstein’s statement was very 
good to hear today, as well. But I appreciate that as somebody who 
naturally is the sponsor of this amendment. 

But it is important to listen to the other side, as well, so we will 
turn to you now, Mr. Korb. We are grateful that you would take 
time from your busy schedule to be with us. We respect you and 
look forward to hearing your testimony. 

STATEMENT OF LAWRENCE J. KORB, SENIOR FELLOW, 
CENTER FOR AMERICAN PROGRESS, ALEXANDRIA, VIRGINIA 

Mr. KORB. Thank you very much, Mr. Chairman and members 
of the Committee. In the interest of time—we are running late—
I would like to submit my statement for the record and make a few 
comments here. 

Chairman HATCH. Without objection. 
Mr. KORB. I am honored to be here with some genuine heroes 

like General Brady and Professor May, and I want to first address 
six points. Number one, I can understand why people want to have 
this amendment at this time because they want to show support 
for our veterans and for the men and women in our armed services. 

But as has been pointed out earlier, if you want to do that, the 
first thing you have got to do is resist some of the very draconian 
measures that people are trying to put forward that will impact the 
veterans and our fighting men and women. 

We have already talked about what is happening with veterans’ 
medical care. I think the head of the VFW put it very well when 
he said the President’s budget, when it comes to what is happening 
to medical care for our veterans, is a disgrace and a sham. I am 
happy that Senator Craig said that will be corrected. Senator Dur-
bin mentioned it had been voted down, but I think it is important. 
It is not just this year. If you look at the President’s budget for vet-
erans’ medical care budget over the next 5 years, it gets worse. So 
I think it is very important to stop that. 

Second, we have got concurrent receipt. A man or woman who 
earns a military retirement, loses part of their retirement, if he or 
she has a disability. When the Congress tried to deal with this 2 
years ago, Don Rumsfeld, the Secretary of Defense, said he would 
recommend to the President to veto the bill. Fortunately, the Con-
gress didn’t listen and did change it, but phased it in over 10 years. 
Why wait? All of the men and women over the years who have ba-
sically been short-changed—that is something you need to deal 
with.

Number three, the administration fought the Congressional in-
creases in hostile fire pay and family separation pay. Can you 
imagine, at a time when we are at war, they are trying to roll back 
those benefits? 

Fourth, in what the Army Times, the services’ own newspaper, 
called an active betrayal in the midst of war, they are talking 
about closing commissaries and schools on military bases. Can you 
imagine if you are transferred around or you are serving overseas 
and your child cannot go to what you know is a good school? 

Fifth, Tricare for our Guard and reserves. As we all know, when 
you change jobs, the most difficult thing that you have to deal with 
is getting a new health care plan. Well, if you are called up to ac-
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tive duty, as many of them have been, on 48 hours’ notice, you are 
sent overseas and your family is put into a new health care system. 
This is a tremendous problem. 

Why not allow them to join the Tricare system so that when they 
get called up, as they have with increasing frequency, they don’t 
have to change health care plans? Again, the Congress took some 
action in this area over the objections of the administration, but it 
ends this year. I would urge you to make it permanent. 

And then, finally, in order to prevent back-to-back deployments 
particularly of Army people, the unnecessary and the too-frequent 
call-up of Guard and Reserves, we need to increase the size of the 
active Army by at least 40,000 or 50,000 people. If you do those 
things, I think you will do an awful lot to address the concerns of 
a lot of the men and women here. 

Now, let me briefly turn to why I think this amendment doesn’t 
make a great deal of sense. For those of us who serve the country 
as military, civilian, political appointees, civil service appointees, 
we did not think we were defending a piece of geography. It was 
a way of life, and I think this amendment basically diminishes our 
way of life, the things that we fought for. It is bad public policy. 

I would like to associate myself with the comments of a man with 
whom I had the privilege of serving in the Reagan administration, 
now Secretary of State Powell—I think his letter said it all—and 
also with the late Senator Chafee, a person whom I had the privi-
lege of voting for when I taught at the Navy War College in New-
port, Rhode Island. It is simply bad public policy to do this. It will 
be the first time that we are passing an amendment to limit the 
freedoms given to us by the Bill of Rights. 

The second problem is the proposed amendment is vague. As has 
already been pointed out here, you could be prosecuting people 
even for political ads. 

Third, it has not been supported by several Congresses. We talk 
about the Supreme Court and how the issue has been decided in 
five-to-four decisions, Texas v. Johnson and United States v.
Eichman. That doesn’t change what the Court does because, re-
member, the Court made a decision of who will be President on a 
five-to-four basis. So by saying it was a narrow majority doesn’t im-
pact on what is the law of the land. And, sure, when you ask peo-
ple, in the abstract, do you support this, they say fine. But when 
you tell them it is the first time we would have an amendment to 
limit the freedoms in the Bill of Rights, then that opinion changes. 

Then, finally, as has been pointed out here, it is not necessary. 
The number of people who would be covered under this amendment 
is not very large. And as has been pointed out several times, you 
can be prosecuted under other statutes. 

Thank you very much for listening to me. 
[The prepared statement of Mr. Korb appears as a submission for 

the record.] 
Chairman HATCH. Thank you, Mr. Korb. 
Professor May, we will turn to you. 
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STATEMENT OF GARY E. MAY, ASSOCIATE PROFESSOR OF SO-
CIAL WORK, UNIVERSITY OF SOUTHERN INDIANA, EVANS-
VILLE, INDIANA 
Mr. MAY. Thank you. Nearly afternoon, but still good morning. 

I am extremely flattered and humbled by your invitation and inter-
est in listening to my thoughts and those of other veterans about 
the proposed amendment to the Constitution. I gladly accepted this 
invitation as yet another opportunity for me to be of service to my 
country.

As a Vietnam veteran who lives daily with the consequences of 
my service to my country and as the son of a World War II combat 
veteran and the grandson of a World War I combat veteran, I can 
attest to the fact that not all veterans wish to exchange fought-for 
freedoms for protecting a tangible symbol of those freedoms. 

I joined the U.S. Marines while I was still in high school in 1967. 
This was a time of broadening public dissent and demonstration 
against our involvement in Vietnam. I joined the Marines, these 
protests notwithstanding, because I felt it was my duty to do so. 
During my service with K Company, 3rd Battalion, 27th Marines, 
following the Tet offensive in Vietnam in 1968, I sustained bilat-
eral above-the-knee amputations as a result of a land mine explo-
sion on April 12, 1968. My military awards include the Bronze Star 
with Combat V, Purple Heart with Star, Vietnam Campaign, Viet-
nam Service, and National Defense medals. 

Over the past nearly 36 years, I have faced the vexing challenge 
of reconciling myself with the reality of my military history, and 
the lessons I have learned from it, and the popular portrayal of vet-
erans as one-dimensional patriots, where death in combat is re-
ferred to as making the ultimate sacrifice, and the motivation for 
service and the definition of true patriotism is reduced to dedica-
tion to a piece of cloth. 

I ask members of this Committee to think about why they love 
our country, to find the source of their own patriotism. Has that 
patriotism been forced upon you? Have you been coerced to love 
America? Are your convictions not your own? 

A few years back, I mentioned the anniversary of my wounding 
to a colleague and asked her what she was doing those years ago. 
Somewhat reluctantly she said, ‘‘I was protesting the war in Viet-
nam.’’ I was not offended. After all, our Nation was born out of po-
litical dissent. Preservation of the freedom of dissent, even if it 
means using revered icons of this democracy, is what helps me un-
derstand losing my legs. 

The American flag stands for a long history of love and loss, of 
war and peace, of harmony and unrest. It also stands for the his-
tory of a nation unsatisfied with the status quo, of a nation always 
in search of a greater truth, a more perfect union. Surely, it does 
not stand for a nation where we jail those who peacefully disagree 
with us, regardless of the abhorrent nature of their disagreement. 

As offensive and painful as flag-burning is to me, I still believe 
that those dissenting voices need to be heard. This country is 
unique and special because the minority, the unpopular, the dis-
senters and the downtrodden also have a voice and are allowed to 
be heard in whatever way they choose to express themselves that 
does not harm others. 
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Since 1999, the year I last testified before this Committee on this 
issue, over 2,400 veterans have written and joined my little group 
called Veterans Defending the Bill of Rights. Unlike most of the 
groups that support this amendment, we are solely organized in op-
position to the amendment. Many of us are even members of the 
organizations that are listed as supporting the amendment. 

We are here to make sure that it is clear that veterans do not 
all speak with one voice on this issue. A number of these combat 
veterans would have been more than willing to testify here today. 
I have included excerpts from some of their letters in my written 
testimony, and ask that members take the opportunity to listen to 
their voices. 

In addition to my own military combat experience, I have been 
involved in veterans affairs in various capacities since 1974. I have 
yet to hear a veteran I have lived or worked with say that his or 
her service and sacrifice was in pursuit of protecting the flag. If we 
are truly serious about honoring the sacrifices of our military vet-
erans, our efforts and attention would be better spent in under-
standing the full impact of military service and extending services 
to the survivors and their families. 

Our record of service to veterans of all wars is not exemplary. I 
discuss some examples of this in my written statement. The spotty 
record in veterans services is more shameful when one considers 
that the impact of military service on one’s family has gone mostly 
unnoticed by policymakers. 

Is our collective interest better served by amending the Constitu-
tion to protect a piece of cloth than by helping spouses understand 
and cope with the consequences of their loved ones’ horrible and 
still very real combat experiences? Are we turn to turn our backs 
on the needs of children whose lives have been negatively affected 
by their parents’ military service? Is our obligation to protect the 
flag greater, more righteous or more just than our obligation to 
help veterans and their families? I think not. 

Over the years, proponents of this amendment have argued that 
they are not advocating for the passage of this amendment over 
providing adequate support and services for our veterans. They say 
we can do both. I am asking when will we do both. I believe that 
it is time for Congress to pay more attention to the voices of ordi-
nary veterans who know firsthand the implications of tyranny and 
denied freedoms. Our service is not honored by this onerous en-
croachment on constitutionally-guaranteed freedoms. 

Thank you very much for your patience. 
[The prepared statement of Mr. May appears as a submission for 

the record.] 
Chairman HATCH. Thank you, Professor. 
We will now turn to Professor Richard Parker, who is, of course, 

the Paul W. Williams Professor of Criminal Justice at Harvard 
Law School. We particularly appreciated your help. 

By the way, for everybody here, this amendment does not do any-
thing other than give the Congress the power, if it so chooses, to 
prohibit flag desecration. I might also add that I presume that it 
would take 60 votes in the Senate. So it would have to be a super-
majority vote even if we passed this amendment. 

VerDate 0ct 09 2002 12:39 May 02, 2005 Jkt 020540 PO 00000 Frm 00040 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\20540.TXT SJUD4 PsN: CMORC



35

One of the problems is that I think people are so afraid to let 
the American people do this because they know there will be over-
whelming support for a statute. So my attitude is if the American 
people will do this, we ought to let them have that chance, and that 
is what this amendment is all about. This amendment doesn’t put 
anybody in jail. It doesn’t do anything but give Congress the power 
to prohibit flag desecration, if it so chooses. 

Again, I will just reemphasize that five Justices on the Supreme 
Court overturned 49 States, and I am very concerned about that 
that we have the Constitution constantly amended by five Justices. 
I would give the people a chance to go with this. 

Dr. Parker, let’s turn to you. 

STATEMENT OF RICHARD D. PARKER, WILLIAMS PROFESSOR 
OF LAW, HARVARD LAW SCHOOL, CAMBRIDGE, MASSACHU-
SETTS

Mr. PARKER. Thanks very much, Mr. Chairman. I am grateful to 
you and to the Committee for inviting me to be here today. 

I have been involved in the discussion of this issue for 10 years 
now and what I will do right now is try to boil down my experience 
of the discussion into six points which it seems to me clarify what 
is at stake, and might clear up, as well, a great deal of confusion 
that has arisen in the past and to some extent today as well. 

Point number one: The flag does not represent simply one point 
of view in competition with other points of view. That was the cen-
tral mistake that the majority of the Supreme Court made in John-
son and Eichman in 1989 and 1990. The flag does not stand for any 
particular policy or any administration, or for the Government, or 
even for the armed services. It transcends, and at the same time 
underlies debates among differing points of view, differing policies, 
differing contestants for governmental power. It represents, as you 
said, Mr. Chairman, the Nation, the sovereign people, the idea of 
national community in which all citizens are members. That is 
point number one. 

Number two, the flag and what it represents is a national re-
source of special importance to the summoning of political energy 
required for popular self-government, in general, and in particular 
it is a resource with special importance for the robustness of the 
freedom of speech. 

It is even more especially important for the robust enjoyment of 
freedom of speech on the part of minorities and dissenters. Why is 
that? If you fly the flag, if you carry the flag as a speaker, particu-
larly a member of a minority or a dissenter, you establish your 
membership in the political community and your right to get a 
hearing from other citizens. That is why the civil rights movement, 
in which I took part, prominently displayed the American flag at 
so many of its well-known demonstrations. 

Thus, this amendment does not narrow freedom of speech, as I 
believe Senator Durbin suggested. Quite the opposite, it enhances 
the freedom of speech by strengthening its foundation. That is 
point number two. 

Number three, this National resource, like any other, should be 
protected. The fact that it is a symbolic resource makes no dif-
ference. If anything, its nature as a symbolic resource renders it 

VerDate 0ct 09 2002 12:39 May 02, 2005 Jkt 020540 PO 00000 Frm 00041 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\20540.TXT SJUD4 PsN: CMORC



36

more easily eroded and more in need of protection than a physical 
resource like the Grand Canyon or a particular building. 

It should be protected precisely in order to protect the foundation 
of freedom of speech as a lived experience. Those who profess great 
concern for the freedom of speech should be supporters, in other 
words, of this amendment. And that is particularly true since this 
amendment is limited to physical acts, leaving everyone free to say 
and write and signal whatever message they please at any time. 
That is point number three. 

Number four is a point that has been made by the Chairman. 
This amendment, however, does not in and of itself, as you said, 
Senator Hatch, protect the flag. It only empowers Congress to pro-
tect the flag. Thus, the arguments that come up time and again 
posing a series of hypothetical cases to ask whether they would be 
prohibited by this amendment are completely misguided. 

This is not a criminal law being written here. What is at stake 
is the authority of Congress to write a law, and as the Chairman 
pointed out, and as Senator Feinstein, too, I believe, pointed out, 
would involve a great deal of debate and adjustment and fine-tun-
ing. It might even require 60 votes. 

Point number five: This amendment does not amend or change 
the Bill of Rights or the First Amendment. This is the most trou-
bling red herring that is typically introduced into this debate over 
and over again. It restores the meaning of the freedom of speech 
that was taken for granted for two centuries. Those who respect 
the Constitution, those who go to the Archives, as Senator Durbin 
mentioned, with some awe with respect to the Constitution should 
be supporters of this amendment, not opponents. 

The sixth point is that there are other constitutional values and 
principles at stake here, in addition to the protection of the free-
dom of speech by passing this amendment. Let me mention two. 

First is the constitutional value more basic than any other to our 
Constitution and our system of Government; that is, popular sov-
ereignty. The Constitution begins, as everyone knows, ‘‘We, the 
People.’’ If the meaning of the Constitution is delegated and if that 
delegation is taken for granted, delegated to judges, the people 
cease to govern. Popular sovereignty is undermined. ‘‘We, the Peo-
ple,’’ the first three words of the text, become a mockery. 

The second value is the separation of powers. It was the assump-
tion of the Framers, as you know, that each branch would check 
the other branch in the Federal Government, especially when an-
other branch is seeking to extend its sway in substantial ways. 

I think members of this Committee surely are familiar with what 
has happened with respect to the judiciary in the last, say, 15 
years. Compare it with the Warren Court. The Warren Court, dur-
ing its first period from 1953 to 1963, and its second period from 
1963 to 1969, was a Court whose decisions, famous as they have 
been, were tethered to mainstream opinion in the country. It was 
a Court that acted in a gradualist fashion. 

In the last 15 years, that is not the way the majority of the U.S. 
Supreme Court has been behaving, or many other courts. They 
have ceased to be tethered, perhaps even to care, about main-
stream opinion in the country and they have ceased to proceed in 
a gradualist fashion. 
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So it is the responsibility of the Congress under the separation 
of powers to provide a check to the Court, and the Article V process 
is an effective, and indeed the most effective way for the Congress 
to check this new assertion of judicial power. It has been done be-
fore, most recently with the 18-year-old vote. It is especially appro-
priate when an amendment has the support of a substantial major-
ity, sustained over time, when that amendment defends an estab-
lished meaning of the Constitution, changed by the Justices, and 
when all the amendment does is empower Congress to pass legisla-
tion. Those four tests are all satisfied here. 

There is no more effective way by which Congress can check the 
Court. I know this Committee spends a great deal of time and en-
ergy on confirming judges, and when a new Supreme Court Justice 
is nominated, I am sure the Committee will drop everything else 
and devote itself to that. 

But it is a notorious fact that Congress cannot check the Court 
simply through the advise and consent process vis-a-vis appoint-
ments. The process of constitutional amendment, particularly so 
long as it adheres to the four conditions I mentioned, is the most 
effective way of doing so. 

This is my last point. It might occur to you, what about a check 
on majority power? Isn’t our system based on a fear of 
majoritarianism? And I ask you what institution is the most 
majoritarian institution in our Government. In what institution 
does a bare majority of one have the most sway? Not the Congress; 
certainly not the Senate, given its procedural rules; not the House. 
It is the Supreme Court that is the most majoritarian institution 
in our Government. One vote decides issues and can change the es-
tablished meaning of the Constitution. Thus, we need the Congress 
to step in now and check that form of majority power. 

[The prepared statement of Mr. Parker appears as a submission 
for the record.] 

Chairman HATCH. Well, my thanks to each of you because this 
is an important issue and can’t be trivialized, no matter whether 
you are for or against it. It is a constitutional amendment and it 
is important, but a couple of things are in order, I think. 

Number one, for the veterans who have heard criticisms of this 
administration both from the dais and from witnesses, let me just 
point out the budget provides $70.4 billion in fiscal year 2005 for 
veterans programs. Now, that is an increase of $9 billion, or 15 per-
cent. For discretionary spending alone, the budget assumes $30.5 
billion, and that is an increase of $1.3 billion, or 4.4 percent, over 
last year. In light of a freeze on most non-homeland security discre-
tionary spending, this is a significant increase. 

The budget also proposes $29.1 billion for veterans medical care. 
It is never enough, I have to admit, and I wish we could do better. 
But that is an increase of $1.4 billion, or 5 percent, over 2004. It 
is important to note that spending for veterans medical care has 
doubled since 1993 and it has increased 42 percent since President 
Bush submitted his first budget in fiscal year 2001. That is a heck 
of a rise. 

Now, it isn’t enough, I admit, but we are constrained here by the 
fact that we don’t have an awful lot of money to spend, especially 

VerDate 0ct 09 2002 12:39 May 02, 2005 Jkt 020540 PO 00000 Frm 00043 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\20540.TXT SJUD4 PsN: CMORC



38

discretionary-wise. In the past three fiscal years, we have seen un-
precedented increases in veterans medical care and other funding. 

In the following fiscal years, Congress has provided the following 
increases in VA’s medical budget: $1.1 billion in fiscal year 2002, 
a 5.4-percent increase; $2.4 billion in fiscal year 2003, an 11.3-per-
cent increase; and $2.9 billion in fiscal year 2004, a 12.2-percent in-
crease.

These increases stand in stark contrast to requests by the Clin-
ton administration. In fiscal years 1998 and 1999, the Clinton ad-
ministration proposed that the Veterans Health Administration 
budget be cut by $83.3 million and $16.3 million, respectively. In 
fiscal year 2000, the Clinton administration proposed that veterans 
medical care funding be frozen in place. Despite those proposed re-
ductions, Congress increased it, and I was part of that. 

Now, all I can say is that I don’t think we should use this par-
ticular hearing to try to score political points one way or the other 
on veterans care. In all honesty, I wish we could do more, and I 
am one who I believe has always voted for more. We will never be 
able to do enough, it seems to me, to pay for the care our veterans 
who have given so much for our country. 

But there is real effort to try and do what is right here and I 
don’t think the administration should be blasted when they have 
participated in these kinds of increases. It has mainly been Con-
gress that is doing this, but the administration certainly has signed 
the bills. 

Mr. KORB. Senator, could I say something about that because I 
think this is a very critical issue? 

Chairman HATCH. Let me just say I don’t want to get into that 
here because that is not what we are discussing. But I would be 
happy to have you submit to the record anything that would help 
me to understand it better because if I am wrong on these figures, 
I would like to know, but I don’t believe I am. 

But the point is that we should do more. I wish we could do 
more. You made a good point, but to try to score political points 
on it, I think, is the wrong thing to do. There isn’t anybody in the 
Senate who doesn’t want to help veterans, not anybody. But we are 
all faced with a budget that is out of control, and one of the big 
reasons it is out of control is because of our homeland security con-
cerns and anti-terrorism concerns. Those are big reasons. 

But there is another reason. No matter what we do, there are lib-
erals in the United States Senate who want to spend much, much 
more, even though we can’t do it within any kind of decent budget 
restraints. Those of us who are more conservative in outlook are 
spending a lot more than we should and this is something we have 
got to get control over. 

So we can all come in and ask for more and more, which every-
body does in our society. All I can say is we are in a budget battle 
right now on the floor trying to keep the budget under control, and 
we will have amendment after amendment to spend and spend and 
spend. Last year, it was over $1 trillion if we hadn’t had over 50 
points of order that stopped that. There were some heroic figures 
on the floor who had to stand there and take abuse because they 
weren’t spending enough. 
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We will never spend enough for some of the people in this body, 
especially the liberal community. No matter what you do, they will 
always want to spend more. But I just wanted to make it clear that 
there has been a real effort to try and treat veterans fairly. 

Now, let me just say this. One of the things that really has both-
ered me through the years is how so many of these people have 
played politics with this issue by saying, oh, we shouldn’t amend 
the First Amendment; this will be the first time we are ever doing 
that. Well, it was the Court that did that, and I think, General 
Brady, you made a very good statement on that. 

But then they turn right around and vote for a statute to forbid 
desecration of the American flag. Well, now, why would they vote 
for a statute when they wouldn’t vote for a constitutional amend-
ment? They did it because they know the statute isn’t going to 
make it, that the Supreme Court isn’t going to allow a statute here, 
that it is going to have to be a constitutional amendment. 

But why, if they are sincere in their fighting against constitu-
tional amendments, would they vote for a statute against flag dese-
cration? It seems to be me it is inconsistent, and I think anybody 
who thinks straight knows it is inconsistent. It is a phony political 
approach to try and always bring up a statute which they know 
can’t make it through the Supreme Court. 

Now, let me just ask you this, General Brady and Professor 
Parker. Some opponents of the flag amendment have stated that 
passing the amendment would make our country like the oppres-
sive regimes in Cuba, Nazi Germany or the former Soviet Union. 
I would like you both to respond to that argument. 

Mr. BRADY. Yes, sir, I heard that and I mentioned it, I think, 
briefly in my statement. It is incomprehensible for us to hear peo-
ple in America compare a protected American flag, protected ac-
cording to the will of the people, to a flag that is protected accord-
ing to the will of a dictator. There is a great difference. 

Our flag was designed by the father of our country, protected by 
the people. The swastika and the hammer and sickle were pro-
tected by despots, by dictators, by cold-blooded murderers. There is 
a whole lot of difference between our flag that stands for all the 
wonderful things it stands for and the Nazi flag that stands for the 
worst things of human nature. 

Chairman HATCH. Professor Parker. 
Mr. PARKER. I would, of course, agree with the General. The ar-

gument, to be blunt, is absurd. It is not even interesting, the argu-
ment to which you refer. What is interesting to me is why it is 
made so often. And not being in elective politics, I am probably not 
the best person to judge that. 

Mr. MAY. Mr. Chairman, I would like to offer a comment that 
might clarify why such statements as that sometimes get made. On 
page 13 of Mr. Brady’s written testimony, he says the will of the 
majority should define patriotism; the will of the majority should 
define patriotism. He goes on to ask, what are laws for, if not to 
force the unpatriotic to act patriotic? 

Now, to me, this smacks of sort of dictatorship, or at least an es-
pousal of a very clear and directed set of expectations that people 
should follow. That is offered as part of his argument in support 
of the proposed amendment, and I think it is that very kind of 
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rhetoric, and the possibility of what could result, that causes many 
of us to feel that the proposed amendment is a great departure 
from the beliefs and the values and the history of this country that 
we who fought to protect and serve. That is scary. 

I do not draw comfort from Professor Parker’s argument that we 
who might have concerns—and we all should—about freedoms that 
we enjoy under the Constitution should be rushing to support the 
amendment because it strengthens the foundation of the symbol 
that the flag represents. I think this kind of rhetoric undermines 
all of that and suggests a very heavy-handed approach to defining, 
implementing and enforcing consequences for departure from some-
body’s understanding of patriotism. 

Chairman HATCH. I don’t agree with that because basically what 
the General is arguing for is for a right of Congress to decide what 
to do in this matter and to let the people decide this, not five Jus-
tices on the Supreme Court. I think there is a real, real significant 
difference.

Now, you might take issue with some of the language, General, 
if you would care to respond. 

Mr. BRADY. Yes. You have taken that, of course, out of context, 
but I do believe that patriotism should be defined by the majority 
of the people and not the majority on a court. 

Chairman HATCH. That is a good point. 
Mr. BRADY. I do believe that patriotism is not just love of coun-

try. A patriot is someone who will support and defend a country. 
That is the definition; that is the definitive part of it. And we cer-
tainly do force patriotism when we force our people to join the serv-
ices, when we force our people to ration in time of war. Many 
things that are patriotic, causing people to support and defend the 
country, are, in fact, by law, forced. 

So you would have to go through the whole thing there, Professor 
May, to get the full intent of what I am saying about patriotism. 
But the key point is that the majority must rule, the majority must 
determine what is patriotic, certainly not the majority on a court. 

Chairman HATCH. My time is just about up. 
Professor Parker, let me ask one other question of you. One of 

the most commonly used arguments against a flag amendment—
and I am getting kind of sick of it—is that the Constitution is pre-
cious and should not be amended without a great deal of thought 
and good reason. In all honesty, I am very sympathetic with that 
view, and I believe personally that the Constitution is an inspired 
document. But I get a little tired of that being a major argument 
here.

Would you please explain why people who share my belief that 
we must protect the Constitution should support an anti-flag dese-
cration amendment? 

Mr. PARKER. Let me mention just two reasons, first, because the 
Court—and this is not the first time it has happened—may radi-
cally turn upside down the meaning of the precious Constitution. 
Thus, to defend that Constitution requires checking the Court’s 
power.

Secondly, one of the most precious parts of the Constitution, its 
very keystone, is Article V involving amendment. It is that article 
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that makes operational the principle of popular sovereignty that 
we, the people, rule in this country. 

Chairman HATCH. Well, thank you. My time is up. 
Senator Durbin, we will turn to you. 
Senator DURBIN. Thank you, Mr. Chairman. Mr. Chairman, the 

reason we are holding this hearing today is because so many vet-
erans are in Washington, and that is an important reason. And I 
don’t think it is unreasonably for Mr. Korb or others to raise vet-
erans issues while our veterans have gathered here. 

I oppose this amendment. When I meet with my veterans, some 
of them will say, Senator, we disagree with you on that. That is 
fair. That is what our system of Government is all about. But those 
of us who have raised other veterans issues hope that our veterans 
friends won’t stop the conversation with this amendment. 

I have yet to find a single veterans group come into my office and 
say, listen, we are just doing fine in funding veterans medical care, 
we have really done a great job, thank you very much, Senator—
not a single one. Everyone comes in and says this isn’t working, 
you have got to do more, you promised you would do more when 
we promised we would put our lives on the line. 

So last night, when we had an amendment to put $2.7 billion 
back into veterans care and veterans hospitals, and paid for it by 
cutting the tax break for the wealthiest people in America from 
$140,000 a year to $112,000 a year so that money could go for vet-
erans, it was defeated. 

I hope that you will take a look at the roll call, and the Senators 
who come in to talk to you about how much they love the flag 
amendment—ask them why they voted against you last night. That 
is a reasonable request. You want to put me on the spot on this 
amendment? Fine. Put them on the spot for not voting for you 
when it comes to veterans health care. That is not unreasonable, 
and I think that is what Mr. Korb is saying. 

There have been plenty of opportunities for those who say they 
love veterans and their issues to stand up for you, and time and 
time again they have not done it and they didn’t do it last night. 

And I will add one to your list, Mr. Korb. I passed the reserve 
security amendment on the floor of the Senate, which said that 
when it came to Guard and Reserve who are Federal employees, 
when they are activated—and now we know those activations are 
going for a longer and longer period of time—the Federal Govern-
ment will make good on their salaries so that they won’t face a fi-
nancial hardship. 

State and local governments and private businesses do that 
across America. The Federal Government does not. Ten percent of 
the Guard and Reserve are Federal employees. They are now over 
in Iraq and Afghanistan and all around the world, and many of 
them suffering serious economic hardship. It sounds like a reason-
able amendment. Who could vote against that, that the Federal 
Government would stand behind activated Guard and Reserve? 

I passed it on the floor 96 to 3. Pretty good. Then it got in the 
conference Committee and, with one exception, was defeated on a 
partisan roll call. They stripped it out of the bill and that protec-
tion is not there today. Can I ask you to please add to the veterans 
agenda, Guard and Reserve who are serving who are Federal Gov-
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ernment employees? I don’t think these are unreasonable issues, 
since the veterans are in town and care about the flag amendment, 
that they also care about other things. I hope they do. 

I think frankly, too, to argue that the statute and the constitu-
tional amendment are basically the same thing is just plain wrong. 
Let me tell you, I hope that I have developed some skill at writing 
legislation. But when it gets right down to it, I think the bottom 
line is we make mistakes. We pass statutes that need to be 
changed, and that is the way it should be. We should change them 
to make them right. 

But when you put the language in the Constitution of the United 
States, it really reaches a different level. This isn’t just another 
law. It is the highest law of the land, and we ought to take care 
and make certain that we do it as the last possible resort. 

I would like maybe to ask Professor Parker or those who would 
like to comment on it—Professor, we have a statute which says 
that—and this is Title IV, Chapter 1, section 8—‘‘The flag should 
never have placed upon it, nor on any part of it, nor attached to 
it, any mark, insignia, letter, word, figure, design, picture or draw-
ing of any nature.’’ 

Are you familiar with that, Mr. Parker? 
Mr. PARKER. Is that part of the flag code? 
Senator DURBIN. Yes. 
Mr. PARKER. It is much, much broader than the Flag Protection 

Act of 1989 that Senator Feinstein was discussing earlier. 
Senator DURBIN. It certainly is. 
Mr. PARKER. I agree with Mr. Bryant that the Act passed in the 

Senate, 91 to 9, in 1989 presents no problem. If the law you are 
describing carried with it criminal penalties, then I think there 
would be constitutional issues, although I haven’t studied the pre-
cise language. 

Senator DURBIN. Well, here is what I am trying to get to. We 
have put fairly general language in our statutes and even in this 
proposed constitutional amendment about what we are trying to 
do. Our statute said, ‘‘knowingly mutilate, deface, physically defile, 
burn, maintain on the floor or ground, or tramples upon.’’ That was 
in the statute. 

Mr. PARKER. Right. 
Senator DURBIN. Now, the words ‘‘mutilate, deface, physically de-

file’’ are up for some interpretation. The flag code said it would in-
clude, as I have just read, ‘‘mark, insignia, letter, word, figure, de-
sign, picture, or drawing of any nature.’’ 

Here is the point I am trying to get to. If I take a flag and I 
spray-paint on that flag ‘‘death to America,’’ have I defiled that 
flag?

Mr. PARKER. Under the Flag Protection Act of 1989? 
Senator DURBIN. Just your opinion. 
Mr. PARKER. I think it is certainly possible, yes. 
Senator DURBIN. Now, let me ask you this question, if I might. 

If I take the spray paint and instead of putting ‘‘death to America,’’ 
I put ‘‘God bless America,’’ is that defiling the flag? 

Mr. PARKER. Sure, although, you know, as—Senator, I am sorry. 
I don’t know if you are a lawyer or not. You must be; you are on 
the Committee. 
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Senator DURBIN. Not necessarily every member is a lawyer. I 
happen to be a recovering one. 

Mr. PARKER. So then as you know all too well, what lawyers is 
do is work with the ambiguity of words in the laws. 

Senator DURBIN. I am trying to take this to a point, and you are 
consistent. If I spray-paint ‘‘death to America,’’ it defiles the flag. 
If I spray-paint ‘‘God bless America,’’ it defiles the flag. What if I 
spray-paint my name on the flag? 

Mr. PARKER. Again, I was going to point out that in criminal law 
the intent is always important, as you know. The mens rea require-
ment is virtually considered essential to criminal law. So you would 
look at the intent, as we do under any criminal law. 

Senator DURBIN. But isn’t it a fact that is where the Supreme 
Court said we have got a problem here, trying to figure out what 
the intent in the mind was of the person? 

Mr. PARKER. But then the whole criminal law would be— 
Senator DURBIN. Well, let me tell you how far this goes. If you 

raise a question of whether my spray-painting my name on the 
American flag is defiling the flag, we have a photo here of the 
President of the United States signing his name to a flag. Do I 
think he defiled the flag? No, I don’t. But, by definition, now we 
have got to take this to a prosecutor. 

Do you see how, when we have to delve into the mind, how far 
you are going and what you mean as to whether we are defiling 
the flag, we start getting into questions of interpretation here? And 
my question to you and to all the panel is do you really want to 
put this in the Constitution? Do you want to use words in the Con-
stitution that are going to lead us into all of these questions? 

There are many patriotic people that are sitting in this audience 
wearing neckties made out of American flags, some wearing sweat-
ers with American flags. I think you are just as patriotic as the 
next person, maybe more so. But is that defiling it to use it in a 
commercial way? 

Mr. PARKER. It all would depend, as in any criminal law, on the 
intent. In the Act of 1989, the intent requirement was ‘‘knowingly.’’ 
When someone does x, y or z vis-a-vis a flag, is he or she knowingly 
mutilating it or defacing it, or does he or she do it with a radically 
different intent? That is just what law is all about. There is no 
avoiding that. 

Senator DURBIN. Well, I understand that, but the point I am try-
ing to make to you is people think this is absolutely cut and dried; 
this is so easy. It isn’t. There are areas here which are very dif-
ficult, and that is why many of us have some reluctance to say let’s 
change the Bill of Rights, let’s put an exception in the Bill of 
Rights, and we think that we can take a roller to this Rembrandt 
and come up with a much more beautiful painting. I am not one 
of them. 

I would just say, in closing, Mr. Chairman—and I thank you for 
this—it is painful as an American sometimes to stand up for the 
rights of minorities and the right of dissent. They say things and 
do things which I despise. Sadly, that is one of the responsibilities 
of citizenship in this country to let people say things which we de-
spise and know that they have the freedom to say them, realizing 
that we have enough strength in our values and our country to 
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withstand any such personal assault on what we consider to be the 
values of our country. I think that is what is at stake here. 

Thank you. 
Chairman HATCH. Well, thank you, Senator. 
I just want to say to everybody here that there are lots of speech-

es that are outlawed by the law. This is a very important issue and 
there are two good sides to this issue. Now, I think one is far better 
than the other, no question about it, but there are legitimate argu-
ments on both sides. 

The vast majority of the American people would like to see this 
flag amendment passed. And it is a very simple thing. It just gives 
Congress the right to do something about it, if Congress so chooses, 
and it gives the American people the right to pick who the Con-
gress happens to be at the time. It seems to me that is pretty 
democratic.

Naturally, as the author of the amendment, I am going to chal-
lenge you folks who want the amendment to get out there and 
work for it. We have always had over 60 votes for this amendment 
in the Senate, but we need 67. We have always lost by 2, 3 or 4 
votes. We have a basically different Senate right now than we did 
the last time we tried to pass this amendment. 

I, for one, hope that you will really get there and really work 
very, very hard and get this amendment passed. Then I think Pro-
fessor May, Mr. Korb and others who are opponents, Senator Dur-
bin and others, can do the democratically politically right thing 
that they think is right and fight against a statute that may be 
passed or may not be passed. I think that statute would go through 
the House like blazes. In the Senate, it probably would require 60 
votes.

So it is not going to be an easy thing even if we pass this amend-
ment. However, I think we would have the 60 votes. I think that 
is what the fear is, is that we will pass this amendment that gives 
the Congress the right, if it so chooses, to protect the flag, which 
was protected for almost 200 years before the Johnson case and the 
Eichman case and changed by the simple vote of five Justices on 
the Supreme Court. 

The fact of the matter is that the people ought to have a say on 
this, and I think one of the greatest debates that will ever occur 
will be if this amendment will pass the Senate and the House and 
be submitted to the States. Everybody in this country will be able 
to hear the persuasive arguments on both sides and make up their 
own minds. 

I am not quite sure what would happen. I believe 38 States 
would ratify this amendment within a year. But I could be wrong. 
I don’t think so, but I could be wrong. But why not give the Amer-
ican people a chance to say it, rather than five Justices on the Su-
preme Court? 

Somebody has brought up the marriage problem. Well, we had 4 
justices, 4 to 3, in Massachusetts, determining under the Full Faith 
and Credit Clause how marriage should be recognized in all 50 
States. Now, some think that we might be able to uphold and 
maintain the Defense of Marriage Act, which was adopted by at 
least 38 States—I believe 39 States. But there is a real question 
constitutionally whether that would be upheld under the Full Faith 

VerDate 0ct 09 2002 12:39 May 02, 2005 Jkt 020540 PO 00000 Frm 00050 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\20540.TXT SJUD4 PsN: CMORC



45

and Credit Clause. Well, the fact of the matter is that we are going 
to have to face up to that problem as to what we do about that. 
But four activist judges up on the Massachusetts Supreme Court 
are going to impose their will upon every State in the Union to rec-
ognize Massachusetts same-sex marriages, whether the people 
want to do that or not. 

These are important issues. I agree with Professor Parker that 
it shouldn’t be five Justices on the Supreme court or a split deci-
sion on the court in Massachusetts determining what everybody 
has to adhere to in every State of the Union. That ought to be bat-
tled out and there ought to be some way that the American people 
can make a decision on this themselves so that there won’t be the 
tremendous dislocation of social justice in our society that we have 
had since Roe v. Wade came down on a 7 to 2 decision, as I recall. 

Now, I don’t like judicial activism whether it is from the left or 
from the right. In fact, it is particularly reprehensible to me when 
it comes from the right because I think they ought to know better, 
but it is wrong either way. For those who argue that we are going 
to infringe on the First Amendment when, in fact, five Justices 
have set the tone for the whole country, rather than the American 
people—I think that is one of the most specious arguments I have 
ever heard. 

Well, it is an important amendment. I personally appreciate all 
of you appearing. I respect the right to disagree here, and we have 
had some eloquence on the part of those who are opposed, as well 
as eloquence on the part of those who are in favor. I am just asking 
all of you as the sponsor of the amendment to get out there. Let’s 
hustle and let’s get this done this year, and then we won’t have to 
have another one of these hearings, except for the statute. Then we 
can really have a democratic process to determine whether we can 
pass that statute. 

I would put the statement of U.S. Senator John Cornyn, from 
Texas, into the record immediately following the statement of Sen-
ator Durbin at the front of the hearing. 

With that, I want to thank you all for being here. I appreciate 
the efforts you have put in, and respect each and every one of you. 
For those who are on my side, let’s go to work. 

With that, we will adjourn until further notice. 
[Whereupon, at 12:45 p.m., the Committee was adjourned.] 
[Questions and answers and submissions for the record follow.]
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