BACKGROUND

Importation of Firearms Under the Gun Control Act

The Gun Control Act of 1968 (GCA)” generally prohibits the importation of firearmsinto

the United States.” However, the GCA creates four narrow categories of firearms that the
Secretary of the Treasury shall authorize for importation. The category that is relevant to

this study isfound at 18 U.S.C. section 925(d)(3).

The Secretary shall authorize afirearm . . . to be imported or brought into the
United States. . . if thefirearm . . .

(3) is of atype that does not fall within the definition of a
firearm as defined in section 5845(a) of the Internal
Revenue Code of 1954 and is generally recognized as
particularly suitablefor or readily adaptable to sporting
pur poses, excluding surplus military firearms, except in any
case where the Secretary has not authorized the importation
of the firearm pursuant to this paragraph, it shall be
unlawful to import any frame, receiver, or barrel of such
firearm which would be prohibited if assembled. (Emphasis
added)

This provision originally was enacted, in adightly different form, by Title IV of the
Omnibus Crime Control and Safe Streets Act of 1968° and also was contained in Title | of
the GCA, which amended Title IV later that year.

The GCA was enacted in large part "to assist law enforcement authorities in the States and
thelr subdivisions in combating the increasing prevalence of crimein the

United States." However, the Senate Report to the act also made clear that Congress did
not intend the GCA to place any undue or unnecessary restrictions or burdens on
responsible, law-abiding citizens with respect to acquiring, possessing, transporting, or
using firearms for lawful activities.”

4 Pub. L. No. 90-618.
® 18U.S.C. section 922(1).
5 Pub.L.No.90-351.

" S, Rep. No. 1501, 90" Cong. 2d Sess. 22 (1968).



Consistent with this general approach, legidative history indicates that Congress intended
the importation standard provided in section 925(d)(3) to exclude military-type weapons
from importation to prevent such weapons from being used in crime, while allowing the
importation of high-quality sporting rifles. According to the Senate Report, section
925(d)(3) was intended to "curb the flow of surplus military weapons and other firearms
being brought into the United States which are not particularly suitable for target shooting
or hunting."® The report goes on to explain that "[f]he importation of certain foreign-
made and military surplus nonsporting firearms has an important bearing on the problem
which thistitle is designed to alleviate [crime]. Thus, the import provisions of thistitle
seem entirely justified."® Indeed, during debate on the bill, Senator Dodd, the sponsor of
the legidlation, stated that "Title IV prohibits importation of arms which the Secretary
determines are not suitablefor . . . sport . . .. The entire intent of the importation section
isto get those kinds of weapons that are used by criminals and have no sporting
purpose."*

The Senate Report, however, also makes it clear that the importation standards "are
designed and intended to provide for the importation of quality made, sporting firearms,
including . . . rifles such as those manufactured and imported by Browning and other such
manufacturers and importers of firearms."** (The rifles being imported by Browning at
that time were semiautomatic and manually operated traditional sporting rifles of high
quality.) Similarly, the report states that the importation prohibition "would not interfere
with the bringing in of currently produced firearms, such asrifles. . . of recognized quality
which are used for hunting and for recreational purposes."** The reference to recreational
purposes is not inconsistent with the expressed purpose of restricting importation to
firearms particularly suitable for target shooting or hunting, because firearms particularly
suitable for these purposes also can be used for other purposes such as recreational
shooting.

During debate on the bill, there was discussion about the meaning of the term "sporting
purposes.” Senator Dodd stated:

[h]ere again | would have to say that if amilitary weaponisused in a

& S Rep. No. 1501, 90" Cong. 2d Sess. 22 (1968).
°® S Rep. No. 1501, 90" Cong. 2d Sess. 24 (1968).
10" 114 Cong. Rec. S 5556, 5582, 5585 (1968).

1S Rep. No. 1501, 90" Cong. 2d. Sess. 38 (1968).

23 Rep. No. 1501, 90" Cong. 2d. Sess. 22 (1968).



specia sporting event, it does not become a sporting weapon. Itisa
military weapon used in a special sporting event . ... Asl said previoudy
the language says no firearms will be admitted into this country unless they
are genuine sporting weapons.*®

Legidative history also shows that the determination of a weapon's suitability for sporting
purposes is the direct responsibility of the Secretary of the Treasury. The Secretary was
given this discretion largely because Congress recognized that section 925(d)(3) was a
difficult provision to implement. Immediately after discussing the large role cheap
imported .22 caliber revolvers were playing in crime, the Senate Report stated:

[t]he difficulty of defining weapons characteristics to meet this target
without discriminating against sporting quality firearms, was a major
reason why the Secretary of the Treasury has been given fairly broad
discretion in defining and administering the import prohibition.**

Indeed, Congress granted this discretion to the Secretary even though some expressed
concern with its breadth:

[t]he proposed import restrictions of Title 1V would give the Secretary of
the Treasury unusually broad discretion to decide whether a particular type
of firearm is generally recognized as particularly suitable for, or readily
adaptable to, sporting purposes. If this authority means anything, it
permits Federal officials to differ with the judgment of sportsmen expressed
through consumer preference in the marketplace . ... ™

Section 925(d)(3) provides that the Secretary shall authorize the importation of afirearm
if itisof a"type" that is generally recognized as particularly suitable for or readily
adaptable to sporting purposes. The legidative history also makesiit clear that the
Secretary shall scrutinize types of firearms in exercising his authority under section 925(d).
Specifically, the Senate Report to the GCA states that section 925(d) "gives the

Secretary authority to permit the importation of ammunition and certain types of
firearms."'°

13 114 Cong. Rec. 27461-462 (1968).
4 3. Rep. No. 1501, 90" Cong. 2d Sess. 38 (1968).
5 3. Rep. No. 1097, 90" Cong. 2d. Sess. 2155 (1968) (views of Senators Dirksen, Hruska, Thurmond, and

Burdick). In Gun South, Inc. v. Brady, F.2d 858, 863 (11" Cir. 1989), the court, based on legislative
history, found that the GCA gives the Secretary “unusually broad discretion in applying section 925(d)(3).”

16 3. Rep. No. 1501, 90" Cong. 2d. Sess. 38 (1968).



The Senate Report to the GCA also recommended that the Secretary establish a council
that would provide him with guidance and assistance in determining which firearms meet
the criteria for importation into the United States.*” Accordingly, following the enactment
of the GCA, the Secretary established the Firearms Evaluation Panel (FEP) (aso known as
the Firearms Advisory Panel) to provide guidelines for implementation of the "sporting
purposes’ test. This panel was composed of representatives from the military, the law
enforcement community, and the firearms industry. At the initial meeting of the FEP, it
was understood that the panel's role would be advisory only.*® The panel focused its
attention on handguns and recommended the adoption of factoring criteria to evaluate the
various types of handguns. These factoring criteria are based upon such considerations as
overall length of the firearm, caliber, safety features, and frame construction. ATF
thereafter developed an evaluation sheet (ATF Form 4590) that was put into use for
evaluating handguns pursuant to section 925(d)(3). (See exhibit 4.)

The FEP did not propose criteria for evaluating rifles and shotguns under section
925(d)(3). Other than surplus military firearms, which Congress addressed separately, the
rifles and shotguns being imported prior to 1968 were generally conventional rifles and
shotguns specifically intended for sporting purposes. Therefore, in 1968, there was no
cause to develop criteriafor evaluating the sporting purposes of rifles and shotguns.

1984 Application of the Sporting Purposes Test

Thefirst time that ATF undertook a meaningful analysis of rifles or shotguns under the
sporting purposes test was in 1984. At that time, ATF was faced with a new breed of
imported shotgun, and it became clear that the historical assumption that all shotguns were
gporting was no longer viable. Specifically, ATF was asked to determine whether the
Striker-12 shotgun was suitable for sporting purposes. This shotgun is amilitary/law
enforcement weapon initially designed and manufactured in South Africafor riot control.
When the importer was asked to submit evidence of the weapon's sporting purposes, it
provided information that the weapon was suitable for police/combat-style competitions.
ATF determined that this type of competition did not constitute a sporting purpose

under the statute, and that the shotgun was not suitable for the traditional shotgun sports
of hunting, and trap and skeet shooting.

7S, Rep. No. 1501, 90th Cong. 2d Sess. 38 (1968).

18 Gilbert Equipment Co. v. Higgins, 709 F. Supp. 1071, 1083, n. 7 (S.D. Ala. 1989), aff’d without op., 894
F.2d 412 (11" Cir. 1990).




1986 Firearms Owners Protection Act

On May 19, 1986, Congress passed the Firearms Owners Protection Act,™® which
amended section 925(d)(3) to provide that the Secretary "shall" (instead of "may")
authorize the importation of afirearm that is of atype that is generally recognized as
particularly suitable for or readily adaptable to sporting purposes. The Senate Report to
the law stated "it is anticipated that in the vast majority of cases, [the substitution of 'shall’
for 'may" in the authorization section] will not result in any change in current practices."*
As the courts have found, "[r]egardless of the changes made [by the 1986 law], the
firearm must meet the sporting purposes test and it remains the Secretary's obligation to
determine whether specific firearms satisfy this test."*

1986 Application of the Sporting Purposes Test

In 1986, ATF again had to determine whether a shotgun met the sporting purposes test,
when the Gilbert Equipment Company requested that the USAS-12 shotgun be classified
as a sporting firearm under section 925(d)(3). Again, ATF refused to recognize
police/combat-style competitions as a sporting purpose. After examining and testing the
weapon, ATF determined its weight, size, bulk, designed magazine capacity,
configuration, and other factors prevented it from being classified as particularly suitable
for or readily adaptable to the traditional shotgun sports of hunting, and trap and skeet
shooting. Accordingly, itsimportation was denied.

When this decision was challenged in Federal court, ATF argued, in part, that large
magazine capacity and rapid reloading ability are military features. The court accepted
this argument, finding "the overall appearance and design of the weapon (especialy the
detachable box magazine . . .) isthat of a combat weapon and not a sporting weapon."*
In reaching this decision, the court was not persuaded by the importer's argument that box
magazines can be lengthened or shortened depending on desired shell capacity.® The
court also agreed with ATF' s conclusion that police/combat-style competitions were not
considered sporting purposes.

9 Pyb. L. No. 99-308.
2 5 Rep. No. 98-583, 98" Cong. 1% Sess. 27 (1984).

2 Gilbert Equipment Co., 709 F. Supp. at 1083.

2 1d. at 1089.

2 1d. at 1087, n. 20 and 1089.



1989 Report on the Importability of Semiautomatic Assault Rifles

In 1989, after five children were killed in a California schoolyard by a gunman with a
semiautomatic copy of an AK47, ATF decided to reexamine whether certain
semiautomatic assault-type rifles met the sporting purposestest. This decision was
reached after consultation with the Director of the Office of National Drug Control Policy.

In March and April 1989, ATF announced that it was suspending the importation of
certain "assault-typerifles." For the purposes of this suspension, assault-type rifles were
those rifles that generally met the following criteria: (1) military appearance; (2) large
magazine capacity; and (3) semiautomatic version of a machinegun. An ATF working
group was established to reevaluate the importability of these assault-type rifles. On July
6, 1989, the group issued its Report and Recommendation of the ATF Working Group on
the Importability of Certain Semiautomatic Rifles (hereinafter 1989 report).

In the 1989 report, the working group first discussed whether the assault-type rifles under
review fell within a"type" of firearm for the purposes of section 925(d)(3). The working
group concluded that most of the assault-type rifles under review represented "a
distinctive type of rifle [which it called the "semiautomatic assault rifle"] distinguished by
certain general characteristics which are common to the modern military assaullt rifle."**
The working group explained that the modern military assault rifle is a weapon designed
for killing or disabling the enemy and has characteristics designed to accomplish this
purpose. Moreover, it found that these characteristics distinguish modern military assault
rifles from traditional sporting rifles.

The characteristics of the modern military assault rifle that the working group identified
were asfollows: (1) military configuration (which included: ability to accept a detachable
magazine, folding/telescoping stocks, separate pistol grips, ability to accept a bayonet,
flash suppressors, bipods, grenade launchers, and night sights) (see exhibit 5 for a
thorough discussion of each of these features); (2) ability to fire automaticaly (i.e., asa
machinegun); and (3) chambered to accept a centerfire cartridge case having a length of
2.25 inches or less.?® In regards to the ability to accept a detachable magazine, the
working group explained that:

[v]irtually al modern military firearms are designed to accept large,
detachable magazines. This provides the soldier with afairly large
ammunition supply and the ability to rapidly reload. Thus, large capacity
magazines are indicative of military firearms. While detachable

241989 report at 6.

%1989 report at 6.
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magazines are not limited to military firearms, most traditional
semiautomatic sporting firearms, designed to accommodate a detachable
magazine, have ardatively small magazine capacity.”®

The working group emphasized that these characteristics had to be looked at as a whole to
determine whether the overall configuration of each of the assault-type rifles under review
placed the rifle fairly within the semiautomatic assault rifle type. The semiautomatic
assault rifles shared all the above military assault rifle characteristics other than being
machineguns.”’

The working group also addressed the scope of the term "sporting purposes.” It
concluded that the term should be given a narrow interpretation that focuses on the
traditional sports of hunting and organized competitive target shooting. The working
group made this determination by looking to the statute, its legidative history, applicable
case law, the work of the FEP, and prior interpretations by ATF. In addition, the working
group found that the reference to sporting purposes was intended to stand in contrast to
military and law enforcement applications. Consequently, it determined that
police/combat-type competitions should not be treated as sporting activities.?®

The working group then evaluated whether the semiautomatic assault rifle type of firearm
is generally recognized as particularly suitable for or readily adaptable to traditional
sporting applications. This examination took into account technical and marketing data,
expert opinions, the recommended uses of the firearms, and information on the actual uses
for which the weapons are employed in this country. The working group, however, did
not consider criminal use as afactor in its analysis of the importability of this type of
firearm.

After analyzing this information, the working group concluded that semiautomatic assault
rifles are not atype of firearm generally recognized as particularly suitable for or readily
adaptable to sporting purposes. Accordingly, the working group concluded that semi-
automatic assault rifles should not be authorized for importation under section 925(d)(3).
However, the working group found that some of the assault-type rifles under review (the
Vamet Hunter and .22 rimfire caliber rifles), did not fall within the semiautomatic assault
rifletype. In the case of the Vamet Hunter, the working group found that although it was
based on the operating mechanism of the AK47 assaullt rifle, it had been substantially

% 1089 report at 6 (footnote omitted).
" The semiautomatic assaullt rifles were semiautomatic versions of machineguns.

%1989 report at 9-11.
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changed so that it was similar to atraditional sporting rifle®® Specifically, it did not have
any of the military configuration features identified by the working group, except for the
ability to accept a detachable magazine.

Following the 1989 study, ATF took the position that a semiautomatic rifle with any of
the eight military configuration features identified in the 1989 report, other than the
ability to accept a detachable magazine, failed the sporting purposes test and, therefore,
was not importable.

Gun South, Inc. v. Brady

Concurrent with its work on the 1989 report, ATF was involved in litigation with Gun
South, Inc. (GSl). In October 1988 and February 1989, ATF had granted GSI permits to
import AUG-SA rifles. As mentioned previoudly, in March and April of 1989, ATF
imposed a temporary suspension on the importation of rifles being reviewed in the 1989
study, which included the AUG-SA rifle. GSl filed suit in Federal court, seeking to
prohibit the Government from interfering with the delivery of firearms imported under
permits issued prior to the temporary suspension.

The court of appeals found that the Government had the authority to suspend temporarily
the importation of GSI's AUG-SA rifles because the GCA "impliedly authorizes' such
action.®* In addition, the court rejected GSI's contention that the suspension was arbitrary
and capricious because the AUG-SA rifle had not physically changed, explaining the
argument "places too much emphasis on the rifle's structure for determining whether a
firearm falls within the sporting purpose exception. While the Bureau must consider the
rifle's physical structure, the [GCA] requires the Bureau to equally consider therifle's
use"*" In addition, the court found that ATF adequately had considered sufficient
evidence before imposing the temporary suspension, citing evidence ATF had considered

demonstrating that semiautomatic assault-type rifles were being used with increasing
frequency in crime.®

Thisfinding reflects the fact that the operating mechanism of the AK47 assaullt rifle is similar to the
operating mechanism used in many traditional sporting rifles.

% Gun South, Inc. v. Brady, 877 F.2d 858 (11th Cir. 1989). The court of appealsissued its ruling just days
before the 1989 report wasissued. However, the report was complete before the ruling was issued.

3 d.

32|_d.
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Although GSI sued ATF on the temporary suspension of its import permits, once the 1989
report was issued, no one pursued a lawsuit challenging ATF s determination that the
semiautomatic assault rifles banned from importation did not meet the sporting purposes
test.®

Violent Crime Control and Law Enforcement Act of 1994

On September 13, 1994, Congress passed the Violent Crime Control and Law
Enforcement Act of 1994,* which made it unlawful, with certain exceptions, to
manufacture, transfer, or possess semiautomatic assault weapons as defined by the
statute.® The statute defined semiautomatic assault weapons to include 19 named models
of firearms (or copies or duplicates of the firearms in any caliber);*® semiauto-matic rifles
that have the ability to accept detachable magazines and have at least two of five features
specified in the law; semiautomatic pistols that have the ability to accept detachable
magazines and have at least two of five features specified in the law; and semiautomatic
shotguns that have at least two of four features specified in the law.®” However, Congress

3 After the 1989 report was issued, Mitchell Arms, Inc. asserted takings claims against the Government

based upon the suspension and revocation of four permits allowing for the importation of semiautomatic
assault riflesand ATF s temporary moratorium on import permits for other rifles. The court found for the
Government, holding the injury complained of was not redressable as a taking because Mitchell Arms did
not hold a property interest within the meaning of the Just Compensation Clause of the Fifth Amendment.
Mitchell Armsv. United States, 26 Cl. Ct. 1 (1992), aff'd, 7 F.3d 212 (Fed. Cir. 1993), cert. denied, 511
U.S. 1106 (1994).

% Pub. L. No. 103-22. Title XI, Subtitle A of thisact may be cited as the “Public Safety and Recreational
Firearms Use Protection Act.”

% 18 U.S.C. section 922(v).

% Chapter 18 U.S.C. section 921(a)(30)(A) states that the term "semiautomatic assault weapon” means "any
of the firearms, or copies or duplicates of the firearmsin any caliber, known as-," followed by alist of
named firearms. Even though section 921(a)(3) defines "firearm" as used in chapter 18 to mean, in part,
"the frame or receiver of any such weapon," the use of "firearm" in section 921(a)(30)(A) has not been
interpreted to mean a frame or receiver of any of the named weapons, except when the frame or receiver
actually isincorporated in one of the named weapons.

Any other interpretation would be contrary to Congress intent in enacting the assault weapon ban. In the
House Report to the assault weapon ban, Congress emphasized that the ban was to be interpreted narrowly.
For example, the report explained that the present bill was more tightly focused than earlier drafts which
gave ATF authority to ban any weapon which "embodies the same configuration” as the named list of guns
in section 921(a)(30)(A); instead, the present bill "contains a set of specific characteristics that must be
present in order to ban any additional semiautomatic assault weapons [beyond the listed weapons]." H.
Rep. 103-489 at 21.

37 18 U.S.C. section 921(a)(30).
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exempted from the assault weapon ban any semiautomatic rifle that cannot accept a
detachable magazine that holds more than five rounds of ammunition and any
semiautomatic shotgun that cannot hold more than five rounds of ammunition in afixed or
detachable magazine.®®

Although the 1994 law was not directly addressing the sporting purposes test in section
925(d)(3), section 925(d)(3) had a strong influence on the law's content. The technical
work of ATF's 1989 report was, to alarge extent, incorporated into the 1994 law. The
House Report to the 1994 law explained that although the legal question of whether
semiautomatic assault weapons met section 925(d)(3)'s sporting purposes test "is not
directly posed by [the 1994 law], the working group's research and analysis on assault
weapons is relevant on the questions of the purposes underlying the design of assault
weapons, the characteristics that distinguish them from sporting guns, and the reasons
underlying each of the distinguishing features."*® Asin the 1989 study, Congress focused
on the external features of firearms, rather than on their semiautomatic operating
mechanism.

The 1994 law aso made it unlawful to possess and transfer large capacity ammunition
feeding devices manufactured after September 13, 1994.° A large capacity ammunition
feeding device was generally defined as a magazine, belt, drum, feed strip, or smilar
device that has the capacity of, or that can be readily restored or converted to accept,
more than 10 rounds of ammunition.**

Congress passed these provisions of the 1994 law in response to the use of semiautomatic
assault weapons and large capacity ammunition feeding devicesin crime. Congress had
been presented with much evidence demonstrating that these weapons were "the weapons
of choice among drug dedlers, criminal gangs, hate groups, and mentally deranged persons
bent on mass murder."* The House Report to the 1994 |law recounts numerous

crimes that had occurred involving semiautomatic assault weapons and large capacity
magazines that were originally designed and produced for military assault rifles.®

% 18 U.S.C. sections 922(v)(3)(C)& (D).
¥ H. Rep. No. 103-489, at 17, n. 19.

%0 18 U.S.C. section 922(w).

1 18 U.S.C. section 921(a)(31).

2 H. Rep. No. 103-489, at 13.

* H.Rep. No. 103-489, at 14-15.
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In enacting the semiautomatic assault weapon and large capacity ammunition feeding
device bans, Congress emphasized that it was not preventing the possession of sporting
firearms. The House Report, for example, stated that the bill differed from earlier billsin
that "it is designed to be more tightly focused and more carefully crafted to clearly exempt
legitimate sporting guns."** In addition, Congress specifically exempted 661 long guns
from the assault weapon ban which are "most commonly used in hunting and recreational
sports."*

Both the 1994 law and its legidlative history demonstrate that Congress recognized that
ammunition capacity is afactor in determining whether afirearm is a sporting firearm. For
example, large capacity ammunition feeding devices were banned, while rifles and
shotguns with small ammunition capacities were exempted from the assault weapon ban.
Moreover, the House Report specifically states that the ability to accept alarge capacity
magazine was a military configuration feature which was not "merely cosmetic,” but
"serve[d] specific, combat-functional ends."*® The House Report also explains that, while
“[m]ost of the weapons covered by the [ban] come equipped with magazines that hold

30 rounds [and can be replaced with magazines that hold 50 or even 100 rounds], . . . [i]n
contrast, hg?ti ng rifles and shotguns typically have much smaller magazine capabilities--
from 3-5.”

Finally, it must be emphasized that the semiautomatic assault weapon ban of section
922(v) is distinct from the sporting purposes test governing imports of section 925(d)(3).
Clearly, any weapon banned under section 922(v) cannot be imported into the

United States because its possession in the United States would beillegal. However, itis
possible that a weapon not defined as a semiautomatic assault weapon under section
922(v) till would not be importable under section 925(d)(3). In order to be importable,
the firearm must be of atype generally recognized as particularly suitable for or readily
adaptable to sporting purposes regardless of its categorization under section 922(v). The

Secretary's discretion under section 925(d)(3) remains intact for all weapons not banned
by the 1994 statute.

The Present Review

Prior to the November 14, 1997, decision to conduct this review, certain members of

“ H. Rep. No. 103-489, at 21.
*> H. Rep. No. 103-489, at 20. None of these 661 guns are study rifles.
46 H. Rep. No. 103-489, at 18.

" H. Rep. No. 103-489, at 19 (footnote omitted).
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Congress strongly urged that it was necessary to review the manner in which the Treasury
Department is applying the sporting purposes test to the study rifles, in order to ensure
that the present practice is consistent with section 925(d)(3) and current patterns of gun
use. Thefact that it had been nearly 10 years since the last comprehensive review of the
importation of rifles (with many new rifles being developed during this time) aso
contributed to the decision to conduct this review.



