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Re:  Comments Regarding Impnrt M(:-mtc-ring ngram on Textile and Apparel
Products from Vietnam

Dear Assistant Secretary Spooner:

These comments are filed on behalf of Hanesbrands Inc. (“Hanesbrands™)

. res.panding to the Department of Commerce’s (“the Department™) request for public

cornment with respect to the Department’s newly implemented monitoring program of

textile and apparel products from Vietnam.’

in the textile and apparel industry.

Hanesbrands has over 100 vears experience

Their nationally recognized brands include Rali,

Barely There, Playtex, Wonderbra, Champion, L'eggs, Tust My Size and Hanes Hosiery.

! Request for Public Comment-fmport Monito ving of Textiles and Appavel Producte from Fietnam, 72 Fed,

Repg. 2860 (Tanuary 23, 2007).,

WASHIMGTOM, DWE, RatAhri HEW WORK,

BALTIMOBE

*SAM FRAMOSCD

CHICARD BLUEMOE ARES LOS ANGELES

“OFRCES KROWN 45 SANDLER TRAYIS & ANSEMNBERE AMT GLAN & EEEET SO0 O



‘Hanesbrands is proud of the fact that their brands can be found in most American
houscholds and that they hold either the number-cne or number-two U.8. market
positions by sales for most product categories they setl,

The comments and suggestions provided below reflect Hanesbrands® significant
experience and kﬁowledge regarding the monitored industries. As these comments
reflect, Haneshrands’ is concerned that the monitoring system as currently implemented
ﬁresents significant unpredictability and burden;a to the textile and apparel industry,
Hanesbrands’ urges the Departinent to introduce greater transparency and predictability
into its monitoring program and to limit monitoring to products specifically manufactured
by an identified domestic industry, upon request of that industry.

1.
The Vietnam Textile and Apparel Monitoring System
Must be Predictable and Transparent

The Vietnam textile and appare]l monitoring system muét be predictable and
transparent. Corporations, such as Hanesbrands, require predictability with regpect to
their business operations and transactions. As a result, Hanesbrands devotes significant
corporate resources when choosing n:_*.cnuntries and suppliers to source merchandise to be
sold for retail in the U.S. Hanesbrands sources apparel products from Vietnam, amc;ng
ather countries, baged upon the quality of the product and the producers’ ability to mest
their sourcing needs, Currently, it is impossible for Hanesbrands to source many of the
prodocts which Hanesbrands sells in the U.S. through domestic sources as there is often
no U5, production of the product, or when there is, domestic producers cannot meet their

sourcing or quality needs.



The unpredictable nature of the current monitoring system is having a chilling
effect on trade between Vi.etnam and the United States. The current lack of information
regarding exactly how the Department will decide whether to self-initiate, the rules and
pmceduﬁs that will be followed with respect to the monitoring  program  and
identification of specific products that are subject to potential antidumping investigations
makes it virtually impaossible for corporations to make reasoned sourcing decisions with
respect to Viet_namese textile and apparel products with any sense of comfort. The
discussion below offers suggesticsns regarding how the Department may address these
impertant issues, making the program more user-friendly for all involved, creating a
predictﬁblﬁ: business atmosphere and pre.se:t"ving important Department resources.

A, The Vietnam Monitoring Program Should Be Transparent and
Predictable :

To date, detailed information regarding the specifics of the Viemam monitoring
program and any criteria that the Department will follow in determining whether to self-
initiate an antidumping investigation has not been publicly released. As a result, the
textile and apparel mdustry can only speculate, which as noted above, makes business
decisions and planning difficult at best. To prevent surprises and to enable Hanesbrands
to  conduct _i.ts | business in a manner that bests serves the American cansﬁmar,
Hanesbrands respectfully requests that the Department provide the public with a detailed
framework (1) addressing the rules and procedures that will be followed with respect to
the Department’s monitoring and biannual review process; {2} identifyiﬁg the domestic

inﬂustry and (3) identifying the exact products that will be menitored and that are subject



to potential self-initiated antidumping investigations. Provided below are suggestions

and comments to assist the Department in developing such a framework.
B. Rules and Procedures

To instill a sense of predictability in the current Iﬁunitﬂring program it is
impaortant that the Department set fﬂﬂ rules and procedures to be followed with respect
ti ﬁle Department’s monitoring program and biannual review process. Formal rules and
procedures will ensure that interested parties understand (1) how the Department is
monitoring goods; (2} what the Department will consider ﬁhen determining whether to
self-mitiate an antidumping proceeding. and (3) interested parties’ role and ability to
participate (both with respect to monitoring and the Department’s biannual evaluation) by
providing .inﬁarmatian such as industry know-how and praduct information. So that all
interested parties understand the exact scope of the Dapartment s momtoring pmg—ram
and methodology to be used in the biannual evaluations, Hanasbrands requests that the -
Department publish a notice in the Federal Register setting forth:

* Rules and procedures relating to the Department’s monitoring program.,
These rules should identify specific procedures for including/excluding
specific producers and pmducts from the monitoring program if certain

criterig are rnet;

* Rules and procedures to be followed with respect to the Department’s
bigmnual evalnation;

» All criteria that the Department will consider when determining whether
or not fo imitiate an antidemping investigation. Criteria should set forth
trigger indicators that the Department will rely upon when detepmining
whether to initiate an antidumping case. Trigger indicators are important
because they will provide identifiable red flags to the trading ConImumty
of potential antidumping proceedings;



* Specific dates and deadlines for condueting biannual evaluations,

» Set forth rules and procedures for interested parties to participate in
biannual reviews including participation in hearings, the ability to submit
evidence, and the ability to submit case briefs; and

e Identify all production templates.

Hanesbrands further encourages the Department to continue fs current practice of
making all comments and evidence publicly available. Hanesbrands requests that the
Departiment continue to solicit and consider comments from interested parties with
respect to decisions relating to monitoring iﬁ{:luding the products covered by the
monitoring program, the scope of the domestic industry, production templates and
identification of proxy countriss,
C.  Products Subject to Monitoring Should Be Limited to
Products Produced by the Domestic Industry

" Because antidumping investigations may only be brought with respect to products
for which there is a domestic industry, Hanesbrands requests that the Department limit
momtoring to those products that are produced iﬁ the United States. By limiting the
monitoring and biannual evalnation process to products i:-mduce.d in the 115, the
Department reduces unnecessary burdens on importers and consumers and preserves
limted Department resources. The antidumping statute daﬁr_les indﬁstry as “producers as
a whole of a domestic like product, or those producers whose collective output of a
doﬁmstic like produet constitutes a major praportion of the total domestic production of

ll‘z

the product.™ The domestic like product is “a produet which is like, or in the absence of

like, most similar in characteristics and uses with, the article subject to an

YI9US.C § 1667(4MA.



investigation...™ Based upon these definitions, it is important that the Department
determine from the onset what products are produced in the Unifed States and limit
monttoring only to those products.

In deﬂning the domestic industry, and accordingly products to be covered by the
- monitoring program, it is importent that the Deparfment only include those producers
who sell the majority of their merchandise for the commercial market. Producers who
sell primartly through other marketing channels, such as government procurement, shounld
be excluded. One example of this are producers whr;"t seil primarily through the Berry
Amendment which requires the U.8. Department of Defense to buy clothing and certain
textile goods® from U.8. producers.’ |

in additign to the above, the Department should [imit monitoring to products for
which the domestic industry has requested monitering or at the very least products that
meet Indusiry support requirements of petition-initiated antidumping investigaticns. The
antidumpi.ng statute provides that the Department shall find that_ a petition has bev.;;n filed
ont behalf of an industry where (1) the domestic producers who support the petition
account for at feast 25 percent of the total production of the domestic like preduct and (2)
the domestic producers who support the petition account for more than 50 percent of the
domestis like product produced by that portion of the industry expressing support for or

&

opposition to the petition.” It makes no sense to have less suppert for such an

extraordinary measure as self-initiation of an antidumping proceeding.

Y19H8C §§ 1677 (10).
YSee 10 U.S.C. § 25334, The Berry Amendment covers cottor and other natural fiber products, waven silk
or woven silk blends, apun ilk yarn for carridge cloth, synthetic fabric or coated synthetic fabric
(including all texfile fibers and vatns that are for use in such fabrics), canvas products, dr wool {whether in
Ehe form of fiber or yvart or contained in fibric, materials, or manufactured articles.)

I, '
B19US.C § 1673a(4)(4) () andfii).



In add.itiﬂn, Hanesi}rands urges the Department to define domestic production as
merchandise wholly produced in the United States. Entities that simply cut components
in the United States and then send those components offshore for sewing and finishing
should not be considered a U.S. producer under U.S. antidumping law.” This definition is
consistent with 72 ULS.C. § 3592(b)(3){4) which instructs that the origin of a good will be
the country, ten‘itﬂi‘}? or possession where the most important assembly or manufacturing

process occurred,

D. Monitoring of Vietmamese Pruducérs Shounld bé Limited

To limit the current chi.lling effect of the Department’s monitoring program, the
Department sheuld limit monitoring to those producers that are state-owned enterprises,
Secretary Gutierrez’'s September 28, 2006 letter indicated that the Administration was
introducing the monitoring system to address situations where “Vietnam may continug to
offer prohibited subsidies to the state run textile and apparel industry, which could result
n unfair competition in this sector.” A large percentage :f Vietnam prodocers are
foreign-owned entities that receive no state subsidization. As Vietnam was required to
prcrﬁda a list of subsidies when it became a mezénbm‘ of the WTO, the 1.8, should be able

to confimn that foreign controlled corporations were not unlawfally subsidized.

Accordingly, these entities should be excluded from the Department’s monitoring
program.,
Likewise, the Department should develop a procedure where Vietnamese

producers that neither receive subsidization nor sell below a trigger price established by

" Production under 9802 achemes should be excluded from domestic production. One example of this
would be American yarn sent to Costa Rica for knitting for shape into sack tubes. The tubes are then sent
hack to the United States to have the toes closed. This should be treated ag an impozt rather then domestic
producticn.



the Department should be exempt from the monitoring. This will reward companies
acting in good faith to comply with TS, antidumping law and preserve valuable
Department resowrces, Furthermore, the Department shiould exclude from monitoring all
_pmﬂucts which account for less than 3 percent of total U.S. imports of that product.
Costs associated with ;:ncrnitﬂring such m.in_iscule level of imports far outweighs potential

benetit that would be provided to the domestic industry.

'Finaliy, the Department should limit its monitoring to the five sensitive product
categories identified by the Department: trousers, shirts, underwear, swimwear and
sweaters. Self-initiation of antidumping investigations is highly unusualiy and should be
limited to those products which are sensitive. All other products should be excluded
| from the mﬂnitoﬁng gystem and should be s1_1bj ect to antidumping investigations only
based upon a pétition filed by the domestic iIld'LlS.tl'}F..
L
Monitoring Daia Must be Reliable and Consistent
The Department is responsgible for administening the antidumping laws in a fair,
accurate manner, In conducting antidumping investigations the Department makes
“apples to apples” comparisons. Data collected as part of the Department’s momtonng
program should reflect these important tasks. Specifically, data should be (1) accurate
and problem-free and (2) domestic and import data must be consistent. Moreovar, to
keep the monitoring system as tranéparmt as possible it is waportant that data he reieased

to the public in a timely fashion.



A, Data Relied upon by the Department must be Problem Free

Data relied upon by the Deparfment must be problem free. There are several
problems with data currently being considered by the Department as indicated in its
January 23, 2007 letter. First, product categories used for collecting data, the traditional
three-digit textile category and the 10 di.git Harmontzed Tanff System (HTS) code, are
too broad to permit accurats é.nﬂysis. For example, the three digit category for “men’s
and boys® cotton trousers and shorts”, category 34'}'., includes sld pants, boys shorts and
men’s trousers. Similarly, HTS heading 6144 covers a wide range of goods including:
Aprons, bcriler. suits, protective clothing T;Wm by mechanics anqi coveralls worn. by
surgeons in the operating rocm.

In addition, the time periods for which the Depattment considers data can lead to
significant distortions. The Department has indicated that it will evaluate data on a six
menth basis to determine whether to self-initiate antidurmping proceedings. The textile
and apparél industry, hﬁwav&r, is cyclical and sales are often seasonal in nature, For
example, sweafers, wool coats and swimwear tend to be sold at distinct time periods
during the year. Evaluating data on a biannual basis may not reflect these seasonal
influences leading the Department to believe that there is in increase in imports or
dumping where there is in fact none. Nor does the Depamﬁent’s monitoring process
appear to adjust f-;Jr fluctuations in vaine resulting. from factors such as differences quality
or changes in product mix.

In addition there is a lack of transparency as to how the data is being collected. It -
is our understanding that census data relied upon by the Department is manually

mampulated to place it into the three-digit category. The methodology used by the



Department should be disclosed to the public and the Department should provide

interested parties an opportunity to comment.

ﬁ. Import Data and Domestic Production Data are not Comparabie

Itis alsd important to note that import and domestic data currently being collected
by the Departiment 15 mconsistent. It is our understanding that production data for the
U.8. industry is not collected on either the three-digit category or the [0-digit HTS
nomber. - As a result, comparisons  and analysi% results i an apples to Oranges
comparison. To reduce distortions with current data collection, the Department should
require the domestic industry to provide data based upon the 10-digit HTS number and
three digit category number. MGI‘B-DVEI", as the Department must consider injury as part
of its decision to self-initiate, it is impc-rtﬁnt that the Department collect all dat.'.i required
by the Infernational Trade Commission’s questionnaire ‘and make this information

available to interested parties for comment and evaluation.

C. Data Must Be Avaflable to Interested Parties in a '_i?imely Fashion

It is also important that the data collected by the Department be made available to
interested parties.in a timely fashion. Hanesbrands suggest that this data be published on
the Department’s website on a weekly basis. In providing the data to parties, the
Drepartment should identify “red flags™ in the data indicating that dumping may be
. occwrring.  Not only would this promote predietability, but it would enable both the
United States and the Vietnamese government to address poténtial dumping issues in a
timely fashion hopefully elimiﬁating the need for a self-initiated antidumping

proceedings.
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IIL.
Aniidumping Relief Must be Prospective in Nature

A. The Department Should Not Apply Critical Circumstances With Respect to
Products Covered by the Monitoring Program

Trade restnictions resulting from the monitoring program should be | ﬁnly
prospective in naturé, in order to prevent unforeseen “sﬁrpriaea” to the trading
community. Hanesbrands, as a matter of corporate policy, complies with all aspects of
U.S. trade law, including antidumping Jaw. Thv: broad nature of the Department’s
monitoring program, coupled with the fact that very little information has been released
regarding any trigger indicators which the Department will rely upon when deciding
whether to self-imitiate, makes it extremely diffienlt for irﬁporters, such as Hanesbrands,
to anticipate antidumping investigations with rasp;ect to monitored products. To foster
predictability for the apparel and textile indusiry and reduce any chilling effect.that the
Department’s monitoring program has upon trade, Haneshrands urges the Department to
refrain from pursning critical circumstances ingquiries with respect to self-initiated
antidumping invesﬁgations of menitored goods.

Should the Department decide o pursue critical circumstance inquiries,
Hanesbrands urges the Department to publish a notice in the Federal Register providing a
framework of the exact analysis to be fDHﬂ.WEd by thé Department in making its
‘determination.  As noted by the Department’s policy bulletin, the critical circumstance
i:-rovision exists to ensure that the antidumping remedy is not undermined by massive

imports following the initiation of an investigation.” Critical circumstances may only be

® Change in Policy Regarding Timing of Critical Cireumsiances Determination dated Qetober 15, 1998,
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found where: (1} there is a history of dumping and material injury by reason of the
dumped imports; or (2) the person by who or for whose account the merchandise was
imported knew or should have kriow that the exporter was selling the merchandise at less
than its fair vatue and (3) there ha‘;.re. been massive imports of the subject merchandise
‘over a relatively short period of time.”

| To prevent any surprises to the trading comrmunity and to permit businesses to
make sound business judgments, Hinesbrands requests that as part of this framework the
Department limit its analysis of imports to the period beginning on the date of the
investigation and ending at least ﬁee months later. Moreover, Hinesbrand.s requests that
the Departinent spécify exactly how much imports must increase for the Department to
find critical circumstances. For example, will the Department find critical circumstances
if the 15 percent threshold set forth in 79 C.F.R. § 351.206 is met or will the Depariment
apply a higher standard. Finally, the Department Sﬁould indicate how it will account for
factors such as seasonality, product mixes and the impact of the recently endin-g quotas in
its analysis.
B. The ]}gp;artment Should Permit Importers to Import Undey Bond and

-Should not Require Cash Deposits Until an Antidumping Duty Order is
Imposed
Hanesbrands requests that the Department continue its practice of permitting

importers to import merchandise subject to an antidumping investigation under bond until
an antidumping order is itﬁpﬂsed, Secfion f9 UISC§ 1o ?35(’{19{’1’ Ji{B} grants the

Departmment authority “to order the posting of a...bond or other security” after making an

I
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affirmative preliminary determination in an antidumping investigation.'® There is no
reason to depart from the Department’s current practice.

IV,
Conelusion

Hanesbrands thanks the Department for this opportunity to submit comments and
respectfully requests that the Department make changes to its current monitoring program
and biannual review process to make it predictable and transparent. Should you have
questions or if Hanesbrands can be of firther aésistmce, please let us know.

Re.sp ectfully submitted,
Kristen Smiﬂ’l

Sandler, Travis & Rosenberg, P.A.

ce: Tetry Cock
Vice President
Government and Trade Ralations
Hanssbrands, Inc,

" See. eg. for example Preliminary Determination of Saler gt Less than Foiy Valee and Po.r{pommeu.t af
Final Determination: Certatn Activated Carbon from the People's Republic of China, 71 FR 59721
(October 11, 2006). '
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