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DEPARTMENT OF VETERANS AFFAIRS
Office of General Counsei
Post Office Box 78
Hinaes IL 60141

May 4, 1993
025NAC

in Reply Refer To;

RE: Implementation of P.L. 102-585 (Veterans Health Care Act
of 1592; the Law) . : C

Dear Manufacturer:

With the cooperation of manufacturers of covered drugs,
the Department of Vetarans Affairs (VA) has cocmpleted the
process of obtaining 1992 non-Federal Avarage Xanufacturer
Price (non-raxPl data and Master and Pharmsceutical Pricing
Agroemants specifying the 1953 Federal ceiling prices (FCPs)
for all covered drugs. VA has alsoc nearly completed the
process of adding covered drugs to the Federsl Supply Scheduls
(FS8). With VA's participation, Congress recently passed and
the President signed a technical amendments bill, P.L. 103-18,
which cerrects some tachnical deficiancies in P.L. 102-585.
(See copy ©f anrolled bill enclosed with this letter.)

As part of the next stage of our implemeantation sfforts,
we aro checking publishad price ligts and invoices issued to
Federal agencies for covered drug purchasses. In connection
with this effort, we wish to bring to your attention some
refinemants of the Lavw and an slection which your company will

nead t° maka.

38 U.8.C. 9126(ai raquires that a8t least a 24% discount
be given to "a Fredaral agency® that procurea a covered drug
under a depot contracting system or through the FS85. Section
8126(b) describes the relevant “Federal agencies” as VA, DD
and PHS (including the Indian Health Service). As you
precbably know, although these thrse Federal agencias place the
overvhelming majority of all pharmaceutical orders made on the
¥8S, there are many other governmental or not=for-profit
organizstions which are authorised by Congress or the General
Services Administration to use the FSS8. MNon-Federal-agancy
usars of PSS are not entitled to FCPs establizhed under the
Law, unless manufacturers elect to give them the benefit of
tha FCPs. By publishing a single PSS price list in January
1993 and subsegquent months, manufacturers have been offering
to sell their products to all F8S users at the same prics,
regardlaas of whether that price reflects the PCP.
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At this tims, we would liks to polint ocut some of the
ramifications of such a decision and ask sach covered-drug
manufacturer to formally elect to offer a single price to all
Y58 users or to adept a dual price list (one Ior “the Federal
agencies*® and cne for other ¥S§ users and State Vaterans
Homes) whenever the FCPs of products are below what the Fss
contract most favered customer (NFC).price would be.

In deciding whether to elasct a single or dual price list
approach, esch manufacturer should consider, in addition to
the sections of the Law menticned above, the requiraments of
Section az:séd). That provigion deals with establishing PCPs
in the second And subssguent years ¢f & miltiyear contract and
regquires two computations; the lower of the two computad
prices beccomes the second or lubucguent year‘'s multlyear
contract celiling price. As amended by P.L. 103-18,subsecticn
gd)(l) confirms the Master Agresment's statement theét the

irst computation begins with the current contract year‘'s rss

and increases it by the percentage increase in

the CPI-U for a twelve-month pericd in order to arrive at a
nev inflation-adjusted figure, Subsection (d)éz) rsguires
that the second computation be done as in the first contract
year under subsecticn (a)(2). Thus, next November vhan these
calculations are perfcrmed far all covered drugs on a
nultiyear contract to determine whethar subsection (d)(l) eoxr
(d)(2) will set their 1994 multiyear YCPs, the actual 1993 ¥&5
contract price will be the beginning point. I a company has
s product for which the 1993 FCP is lower than what the FS§
negotiated MFC price would be and the company allows the FCP
figure to become the single P8S contract price for all usars,
that same PCP figure will ba the starting point for the
calculations to determine the product's 1994 multiysar FCP.

Vhere the 1953 FCP and FSS-MPC price are approximatsl
the same or wvhere the rS§ negotiated price is lover than tae
FCP, it may not seam necessary to make an elaection because
there would be no current economic impact from the choice of a
single or dual price list pelicy. (Thers would already be a
single P55 price vith no alternative tc choose from.)
Hovever, evan in these situations, VA has decided that each
manufacturer must alect to establish a single F8S contract
price for all users or dual price lists (where applicable) for
tha remainder of the contract periocd.

To ensure that every covered pharmaceutical and
bicleogical item on the 1533 PSS has a centract price
established undar the normal F8S-MPC discount negotiation
procedures, contracting officers from the National Acguisition
Center will be contacting your reprasentative. Once this has
been done, your company must elect either a single Fgs price
lixt granting the benefits of PCPs to all 288 users vhaere
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appropriate or a dual Fss price list, one version being
applicabls only to "the rederal agencies®. The latter
eslection may be izplemented on an item-by-item basis so thsat,
where the FCP is lover than an MFC price,.a manufactursr may
elect to allow tha celling price figure to stand as the all-rsgs
selling price for some itame but net for others. -

Alsc, it should be remembered that the FS5 contract price
(and not the FCP, unless the Manufactursr specifies otherwise)
will be subject to the F88 Price Reduction clause with its
comparable customer discount tracking mechanism. (A manu-
facturer's desire not to subject any PCP to the disceunt
tracking meachanism would da one rsason vhy svery covered drug
should have an P85 contract price, regardless of whether or not
it is the published =melling price.) ‘

We ask that an authorized reprasentative of your company

4223. 1If your company elects separate F88 prics lists, it will
have the responsibility of providing the correct price list to
the "Fedaeral Agenciaes” and all other F8s users.

We agein thank you for your ccoparation with our efforts to
izplement P.L. 1D02-5g8%, If you have any questions regarding
thia letter, you may call the undersigned or Maura Brown at
(708) 216-2505 or your contracting officer at the Naticnal
Acguisition Canter.

Sincerely yours,

7. 2. )< pn.

Melbourne A. Noal, Jr.
Governzment Trial Attorney

cc: Assistant Gansral Counsel (025)
Chief, Pharmaceutiecal Products Division (SO04E)
Chiag, Pharnac{ Service/D&PPX (119)

Director, Acquimition Analysis & Liaigon Stass (96)
Chief, Acquisition Review Division (33C)



MANUFACTURERS' 8§ PRICE LIST ELECTION UNDER P.L. 102-583

[Pleasa £11l1 in and exacute the gingla paragraph below that
reflects the Manufacturer's choice. Return the exscutad form

to the appropriate contracting officer at the VA Netional
Acguisition Center, Hineg, Illinois £0141.]
1. [Manufacturer Name through

the undersigned, its o%fIEcr orf agent authorized to make this
alecticn, has read and understeod VA's 5/4/93 "Dear
Manufacturer*® lstter concerning election ¢f an FS8 price list
policy. 8aid manufacturer hereby elects to publish & gingla
u that adopts f£oz all ®BS ugerg the
current Federal ceiling price (PCP) figure(s) IOr &ny covered
drug whose FCP is below the most favored customer (NFC)
negotiated FSE prics. This slection will be effective
immediately after VA receives this executad form and will
remain in effect through the termination of ¥ES Contract No.

8ignature T Date

" Title

{or]

2. [Manufacturer Name] through
the undarsigned, its offlcaer or agent authorized to make this
election, has read and understood VA's 5/4/83 "Dear
Manufacturer® letter concerning election of an F65 price list
policy. 8aid Manufacturer hereby elects no% to publish a
single r8S price list extsnding Federal coiling:grice benafits
to all FES usars, but rather, whers a coversd g's YCP ls
lowar than its FP8S-MPC price, to publish geparage price limts,
one containing FBS contract prices to non-Faderal-agency users
and one containing thoss CP cagged prices which the
Manufacturer wishes to extend only to Fedaral agencies. This
election will be effective immediataly after VA recaives thip
axacuted form and the resulting separate price lists are
approved by the appropriate contracting officer; ths alection
will remain in effect through the termination cf Fss Contract

No. .

gignaturs Date

Titie



